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OBITUARY. 


THE honourable Robert Trimble, one of the associate 


AL? 


wy. 


5 justices of this Court, died at his residence in Paris, Ken- 

3 tucky, in September 1828. 

¢. Mr Justice Trimble was born in Augusta county, Vir- 

> ginia, in 1777, and was the son of Mr William Trimble, 
one of the earliest settlers in Kentucky; a virtuous man, 
whose bold, firm, and enterprising character induced him 
to seek an increase to his fortunes, by establishing him- 
self on the frontiers, encountering all the dangers and hard- 
ships of a new and advanced settlement. 

Mr Justice Trimble accompanied his father when he emi- 
grated, and the early years of his life were passed in agri- 
cultural industry; and frequently in the amusements and 
toils of the chase, upon the success of which the settlers 
often depended for food: he was sometimes engaged in 
defence against Indian invasion, to which the borderers were 
then constantly exposed. He was distinguished in his youth 
for his conduct, his courage and his sagacity ; and was ac- 
knowledged as a leader by his associates. 

The native and powerful energies of his mind could not 
be restrained by the situation in which he was placed, and 


he became desirous of obtaining an education which would 
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fit him for higher duties. By teaching an English school 
he procured the means of entering Bourbon Academy; and 
he afterwards was a student in the Kentucky Academy 
in Woodford county, where he completed his classical at- 
tainments. He then studied ‘law, and in 1800 commenced 
the practice of his profession at Paris, in Bourbon county, 
where he married. His widow, and a numerous family of 
children survive him. 

Mr Justice Trimble always enjoyed the highest consider- 
ation and confidence of his fellow citizens. In 1802 he 
was elected to the house of representatives of Kentucky ; 
but in the following year he declined a re-election, deter- 
mining to devote himself to his profession, a duty enjoined 
upon him by his narrow fortunes. In 1807, his profes- 
sional reputation and character were such, that he was ap- 
pointed a judge of the supreme court of Kentucky ; which 
situation he held for two years with great reputation. He 
relinquished the office to resume the practice of his pro- 
fession; and in 1810 he refused the commission of chief 
justice of the state. In 1813 he again declined the office 
of chief justice; and having assiduously and successfully 
devoted himself to the bar until 1817, he was in that year 
appointed district judge of the United States, for the district 
of Kentucky. In May 1826, he received, from President 
Adams, the commission of associate justice of the Supreme 
Court of the United States. 

In the performance of judicial duties in Kentucky, in the 
state courts, and in the district and circuit courts of the 
United States, Judge Trimble obtained the respect and 
esteem of the profession and of his fellow citizens. Learned 
in the law, just and discriminating in his judicial investiga- 


tions, his decisions were characterised by great legal accu- 
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racy, research and perspicuity, and by an enlarged and libe- 
ral equity. In the Supreme Court of the United States, 
Mr Justice Trimble maintained and increased the character 
and reputation which had placed him upon that bench. 
His opinions were clear and comprehensive, illustrated and 
enriched by all the legal learning their subjects demanded ; 
and they gave to those who heard them the surest anti- 
cipations of increasing usefulness and talents, had it been 
permitted to him to remain in the performance of the high 
functions of his station. 

In private and domestic life Mr Justice Trimble was uni- 
versally beloved and respected. Gentle, conciliating and 
kind in his manners and disposition, honourable and faith- 
ful in all his transactions, every one who knew him sought 
his friendship, and was proud of attaining it. As a husband 
and a father, his mild and amiable virtues endeared him to 
those with whom he was connected in these relations; and 
his home was always the abode of cheerfulness and content. 
He was a pafriot, and a firm republican, and he was de- 
votedly attached to the union; always maintaining those 
constitutional principles which have been declared from the 
tribunal, of which he had been an efficient and much honour- 
ed member. 
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THE DECISIONS: 


OF » 


_ 


‘THE SUPREME COURT OF ‘THE UNITED STATES 


AT 


JANUARY TERM 1829. 


Apranam L. Pennock & James SELLers, PLAINTIFFs IN ERROR 
vs, ApAM DIALOGUE. 


The record contains, embodied in the bill of exceptions, the whole of the testi- 
mony and evidence offered at the’trial of the cause by each party in support 
of the issue. It is very voluminous, and as no exception was taken to its 
competency or sufficiency, either generally or for any particular purpose ; 
it is not properly before this court: for consideration, and forms an expensive 
and unnecessary burthen upon the record, “This Court has had occasion, in 
many cases, to express its regret on account of irregular proceedings of this 
nature. There wasenot-the’ slightest necessity of putting any portion of the 
evidence in thiscase upon the secord; since the opinion of the court, delivered 
to the jury, presented a general principle of law; and the application of the 
evidence to it was left to the jury. [15] y 

It is no ground of reversal, that the court below omitted to give directions to 
the jury upon any points of law which might arise in the cause, where it was 
not requested by either party at the trial. It is sufficient for us, that the 
court has given no erroneous directions. [16] 

If either party considers any point presented by the evidence, omitted in the 
charge of the court, it is competent for such party to require an opinion from 
the court upon that point. The court cannot be presumed to do more in ordi- 
nary cases, than to express its opinion upon questions, which the parties them- 
selves have raised on the trial. [16] 

It has not been, and indeed it cannot be denied, that an inventor may abandon 
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his invention, and surrender or dedicate it to the public. This inchoate right, 
thus gone, cannot afterwards be resumed at his pleasure ; for when gifts are 
once made to the public in this way, they become absolute. The question 
which generally arises on trials is a question of fact, rather than of law; whether 
the acts or acquiescence of the party, furnish, in the given case, satisfactory 
proof of an abandonment, or dedication of the invention to the public. [16] 
It is obvious, that many of the provisions of our patent act, are derived from the 
principles and practice which have prevailed in the construction of the law of 
England in relation to patents. [18] 

Where English statutes, such for instance as the statute of frauds, and the 
statute of limitations, have been adopted into our own legislation; the known 
and settled construction of those statutes by courts of law, has been consi-+ 
dered as silently incorporated into the acts; or has been received with all the 
weight of authority. This is not the case with the English statute of mono- 
polies, which contains an exception, on which the grants of patents for inven. 
tions have issued in that country. The language of that clause in the 

is not identical with the patent law of the United States ; but the construetion 
of it adopted by the English courts, and the principles and practice Which 
have long regulated the grants of their patents; as they must have been 
known, and are tacitly referred to in some of the provisions of our own sta- 
tute, afford materials to illustrate it. [18] 

The true meaning of the words of the patent law, “ not known or used before the 
application ;”’ is, not known or used by the public, before the application. [19] 
If an inventor should be permitted to hold back from the knowledge of the public 
the secrets of his invention; if he should, for a long period of years, retain 
the monopoly, and make and sell his invention publicly ; and thus gather the 
whole profits of it, relying upon his superior skill and knowledge of the 
structure; and then, and then only, when the danger of competition should 
force him to procure the exclusive right, he should be allowed to take out a 
patent, and thus exclude the public from any further use, than what should 
be derived under it, during his fourteen years; it would materially retard the 
progress of science and the useful arts; and give a premium to those who 
should be least prompt to communicate their discoveries. [19] 

If an invention is used by the public, with the consent of the inventor, at the 
time of his application for a patent; how can the Court say, that his case is 
nevertheless such as the act was intended to protect? If such a public use is 
not a use within the meaning of the statute ; how can the Court extract the 
case from its operation, and support a patent, when the suggestions of the 
patentee were not true; and the conditions, on which alone the grant was 
authorised, do notexist? [21] 

The true construction of the patent law is, that the first inventor cannot acquire 
a good title to a patent, if he suffers the thing invented to go into public use, 
or to be publicly sold for use, before he makes application for a patent. This 
voluntary act, or acquiescence in the public sale or use, is an abandonment 
of his right; or rather, creates a disability to comply with the terms and condi- 
tions of the law; on which alone the secretary of state is authorised to grant 
him a patent. [23] 
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THIS case was brought before the Court, on a writ of 
error to the circuit court for the eastern district of Penn- 
sylvania. 

In that court, the plaintiffs in error had instituted their 

suit against the defendants, for an infringement of a patent 
right, for “‘ an improvement in the art of making tubes or 
hose for conveying air, water, and other fluids.” The in- 
vention claimed by the patentees, was in the mode of ma- 
king the hose so that the parts so joined together would be 
tight, and as capable of resisting the pressure as any other 
partof the machine. * 
+ The bill of exceptions, which came up with the record, 
illthed the whole evidence given in the trial of the cause 
in the circuit court. The invention, for which the patent 
right was Claimed, was completed in 1811; and the letters 
patent were obtained in 1818. In this interval, upwards of 
thirteen thousand feet of hose, constructed according to the 
invention of the patentees, had been made and sold in the 
city of Philadelphia. One Samuel Jenkins, by the permiss- 
ion of, and under an agreement between the plaintiffs as to 
the price; had made and sold the hose invented by the 
plaintiffs, and supplied several hose companies in the city 
of Philadelphia with the same. Jenkins, during much of 
the time, was in the service of the plaintiffs, and had been 
instructed by them in the art of making the hose. There 
was no positive evidence, that the agreement between Jen- 
kins and the plaintiffs in error was known to, or concealed 
from the public. The plaintiffs, on the trial, did not allege 
or offer evidence to prove that they had delayed making 
application for a patent, for the purpose of improving their 
invention; or that from 1811 to 1818, any important modi- 
fications or alterations had been made in their riveted hose. 
The plaintiffs claimed before the jury, that all the hose 
which had been made and sold to the public, prior to their 
patent, had been constructed and vended by Jenkins under 
their permission. 

Upon the whole evidence in the case, the circuit court 
charged the jury: 
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“We are clearly of opinion that if an inventor makes his 
discovery public, looks on and permits others freely to use 
it, without objection or assertion of claim to the inven- 
tion, of which the public might take notice; he abandons 
the inchoate right to the exclusive use of the invention, to 
which a patent would have entitled him, had it been ap- 
plied for before such use. And we think it makes no dif- 
ference in the principle, that the article so publicly used, 
and afterwards patented, was made by a particular indivi- 
dual, who did so by the private permission of the inventor. 
As long as an inventor keeps to himself the subject of his 
discovery, the public cannot be injured: and even if it be 
made public, but accompanied by an assertion of the’ in- 
ventor’s claim to the discovery, those who should make or 
use the subject of the invention would at least be put 
upon their guard. But if the public, with the knowledge 
and the tacit consent of the inventor, is permitted to use 
the invention without opposition, it is a fraud upon the pub- 
lic afterwards to take out a patent. It is possible that the 
inventor may not have intended to give the benefit of his 
discovery to the public; and may have supposed that by 
giving permission to a particular individual to construct 
for others the thing patented, he could not be presumed to 
have done so. But it is not a question of intention, which 
is involved in the principle which we have laid down; but 
of legal inference, resulting from the conduct of the in- 
ventor, and affecting the interests of the public. It is for 
the jury to say, whether the evidence brings this case 
within the principle which has been stated. If it does, the 
court is of opinion that the plaintiffs are not entitled toa 
verdict.” 

To this charge the plaintiffs excepted, and the jury gave 
a verdict for the defendant. 


Mr Webster, for the plaintiff in error, contended, 

1. That the invention, being of such a nature that the 
use of it, for the purpose of trying its utility and bringing 
it to perfection, must necessarily be open and public; the 
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implication of a waiver or abandonment of the right, fur- 
nished by such public use, is rebutted by the circumstance 
that the article was made and sold only by one individual ; 
and that individual was authorized and permitted so to do 
by the inventors. 

2. That the use of an invention, however public, if it be 
by the permission and under the continual exclusive claim 
of the inventor; does not take away his right, except after 
an unreasonable lapse of time, or gross negligence, in ap- 
plying for a patent. 

3. That the jury should have been instructed, that, if 
they found the riveted hose, which was in use by the hose 
companies, had been all made and sold by Jenkins, and by 
no one else, prior to the grant of the patent; and that he 
was permitted by the inventors, under their agreement, so 
to make and sell the same; that such use of the invention, 
not being adverse to their claim, did not take away their 
exclusive right, nor imply an abandonment of it to the 
public. 

4. That, if they found the hose had not been made or 
sold, prior to the grant of the patent, by any person but 
Jenkins, then the giving of permission to him, being in it- 
self an assertion of claim, was not a dedication to the 
public; and that the public, by purchasing and using the 
hose, thus made by the permission of the inventors, acquired 
no title to the invention—but, on the contrary, if the price 
paid. included a premium for the invention, the public by 
so purchasing, admitted the right of the inventors. 

5. That, at any rate, there being no use, by the public, 
of this invention, it should have been left to the jury, to say, 
whether, under all the circumstances, considering the na- 
ture of the invention, and the time necessary to perfect it; 
the plaintiffs have been guilty of negligence, in not sooner 
applying for a patent. 

Mr Webster stated, that the question to be decided by 
the Court laid within a narrow compass. The defence’ set 
up was, that the plaintiffs had suffered their invention to 








SUPREME COURT. 


[Pennock & Sellers vs. Dialogue.] . 


be used before their application for a patent; and had thus 
lost all right to the exclusive use of it. 

The Court, in this case, would be called upon to reverse 
the English decision relativé to abandonments; for it was 
admitted, that those cases had gone to the whole extent of 
the principles applied to this case in the circuit court. 
Those cases have decided, that any public use of an inven- 
tion, even for experiment, renders it no longer a new ma- 
chine. In the courts of the United States, a more just view 
had been taken of the rights of inventors. The laws of the 
United States were intended to protect those rights, and to 
confer benefits ; while the provisions in the statute of Eng- 
land, under which patents are issued, are exceptions to the 
law prohibiting monopolies. Hence, the construction of the’ 
British statute had been exceedingly straight and narrow, 
and different from the more liberal interpretation of our laws. 

By the decisions of our courts, there must be a voluntary 
abandonment, or negligence, or unreasonable delay in ob- 
taining letters patent, to destroy the right of the patentee. 
Goodyear vs. Mathews, Paine’s Rep. 300 ; Morris vs. Hunt- 
ington, Id. 348. 

The exception to the charge of the court is, that the jury 
should have been instructed to decide upon the evidence, 
whether the plaintiff meant to abandon his invention by the 
permission to Jenkins to use it. Jenkins must be consider- 
ed as the private agent of the inventors; and their agree- 
ment with him, under which he made the hose, is to be 
considered rather as an assertion of their exclusive right to 
the invention, than a surrender of it. By omitting to leave 
to the jury this question of an intention to abandon, the case 
was erroneously withdrawn from them. The rights of the 
parties also entitled them to have the causes of their delay 
in patenting their invention inquired of by the jury. As 
the case is presented on the bill of exceptions, the court in 
their charge undertook to state the whole law of the subject 
matter to the jury; and the omission to instruct: them on 
any one point is error. 
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If in this charge of the court any thing is omitted which 
was matter of law for the jury, it is misdirection. 

In a case in Massachusetts, said to be reported in 4th 
Mason’s Rep., it was left to the jury to decide whether 
seventeen years’ delay could be accounted for. 

Under the provisions of the laws of the United States, 
the right is created by the invention, and not by the patent. 
The court, therefore, may have misled the jury, in stating 
that the plaintiffs allowed the invention to be used. The 
thing invented was only permitted to be used. 

The suggestion, that by adopting the language of the 
English statute, the cases decided in England upon that 
statute are adopted, may be answered by a reference to 
those cases. ‘They have all arisen within a few years, since 
the enactment of our law; and, except the dictum of Lord 
Coke in 2d Institute, the authorities are all of modern date. 

If this Court shall be of opinion, that as no instructions 
were particularly asked upon the questions raised here, the 
court below were not bound to notice them in the charge, 
and that the court did not undertake to decide the whole 
law; the plaintiff in error can make out no case here. But 
if this Court shall consider the questions now submitted 
doubtful, as the rights of the plaintiffs may not have been 
fully investigated; by sending the case back to the circuit 
court, a more full investigation of all the points involved 
in it may be made. 


Mr Sergeant, for the defendant, insisted, 

1. That mere invention gives no right to an exclusive 
use, unless a patent is obtained; and that if at a time when 
no right is infringed, the public fairly acquire possession of 
it, the inventor cannot, by subsequently obtaining a patent, 
take it away. 

2. That the inventor, by abstaining from getting a patent, 
encouraged the public to use the article freely, and thus 
benefited his own manufactory. And he is not at liberty, 
when this advantage is exhausted, to turn round, and en- 
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deavour to reach another and a different kind of advantage, 
by appropriating the use exclusively to himself. . 

In the circuit where this cause was tried, it was not 
the practice to ask the court for special instructions to the 
jury. After the evidence had been closed, and counsel 
heard, a charge was given to the jury, according to the na- 
ture of the case, upon the points made by counsel, or which 
might suggest themselves to the mind of the judge. It was 
competent, however, to either party, after the charge, to ask 
the opinion of the court upon any point supposed to have 
been omitted, which was material to the decision. In this 
case, no such request had been made; and‘no objection can 
now be made to the charge, for any imputed omission. The 
only question was, whether the principles laid down to the 
jury for their guidance were correct, and according to law, 
in the particular excepted to. 

The charge must of course be considered with reference 
to the facts, the whole of which appear upon the record. 
The petition of the plaintiffs to the secretary of state stated, 
in the words of the patent law, that they were the inventors 
of a “new and useful improvement,” “ not known or used 
before their application.” The “ application” was made in 
July 1818. Their averment therefore, upon which they ob- 
tained their patent was, that the rivet hose was a new in- 
vention, not “ known or used” before the year 1818. The 
facts proved upon the trial were, that the invention had been 
completed and published in the year 1811, seven years be- 
fore the application. That during all that period, it had 
been known and used as common public property, (and not 
as private property) which any one might use as publicly 
known. And that it was so known and used, with the know- 
ledge of those who now claim to be the inventors; without 
any assertion or claim on their part of exclusive property, 
and without notice of intention to make such claim. There 
was not a single circumstance offered to explain the delay. 

There was an attempt to show, that the making of the 
article for use, was limited by the authority and permission 
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of the plaintiffs, and thence to infer that they did not intend 
to give it tothe public. A witness, produced by them, and 
the only person who appeared to have made the article, 
declared in substance, “ that he was taught by the plaintiffs 
in 1811 to make hose; that in that year he made a certain 
quantity of it for the Philadelphia Hose Company, plaintiffs 
being members of the committee; and that by permission 
of the plaintiffs he made about thirteen thousand feet of 
hose, for different hose companies, from 1811 to the time of 
granting the patent.” 

Thus, in point of fact, nearly two miles and a half in length 
of hose, had been made at different times in the course of 
seven years before the patent; and had been sold to different 
hose companies; not to experiment with, in order to bring 
the invention to perfection; but for public use, as a thing 
already completed, and adapted to the purpose of arresting 
the ravages of fire. It was so used; and from the year 1811 
to the year 1818, it was never materially altered or improved. 
The thing patented in 1818 was precisely the thing invented, 
completed and used in 1811. 

Were the plaintiffs, under these circumstances, entitled 
toa patent? or could a patent, thus obtained, be supported ? 
The authorities upon the subject are decisive. He did not 
admit that the weight of judicial or legal opinion in Eng- 
land was lessened by the supposed difference in the policy 
of the two countries, or that in fact any such difference ex- 
isted. It was true, that the process or mode of legislation 
was varied according to the existing state of things. The 
statute of James was made to abolish monopolies; but it 
saved, by exception, the rights of the inventors of new and 
useful inventions, who had before enjoyed exclusive privileges. 
The constitution of the United States and the act of congress; 
on the contrary, having no monopolies to deal with; created 
exclusive privileges in favour of the same description of 
persons. The one preserved to them a pre-existing mono- 
poly, and the other conferred it upon them. Both were 
influenced by the merits of the inventor, and the public 
advantage of encouraging inventive genius. And they were 
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equally influenced by these considerations; for it required 
at least as strong a sense of their just claims to distinction, 
to except new and useful inventions from the statutory odium 
and denunciation of monopolies, as it did to confer upon 
them the benefits of monopoly by direct enactment. There 
was no reason, therefore, why the judicial construction of 
the statute of James, (from which our act of congress was 
in this respect copied,) which had become, as it were, in- 
corporated with and part of the statute, should not be as 
much respected as in the instance of any other statute. 
The adoption of the language of the statute, was the adop- 
tion also of its settled interpretation. It could not surely 
be insisted that England was wanting in intelligence to 
discern the value of genius, or in liberality to reward it; 
or that there was a prevailing bias in her judiciary towards 
an unjust restriction of the rights of meritorious inventors. 
The sentiment of the nation, and the government, in all its 
branches, was the opposite of this. 

Before referring to the cases, it might be well, however, 
to examine the matter a little upon principle. What is the 
right of an inventor? It is the right, given to him by the 
law, to apply for and obtain a patent for his invention. The 
patent, when duly obtained, secures to him the exclusive 
enjoyment. Has he any other right before he obtains a 
patent than the one just stated? It is obvious that he has 
not. This, then, is what the learned judge, in his charge, 
styles, with peculiar aptness, an inchoate right; that is, a 
right to have a title upon complying with the terms and 
conditions of the law. It is like an inchoate right to land, 
or an inceptive right to land, well known in some of the 
states, and every where accompanied with the condition, 
that to be made available, it must be prosecuted with due 
diligence, to the consummation or completion of the title. 
If the condition be not complied with, the. right is aban- 
doned or lost, and the rights of others are let in. The 
abandoninent is not a question of intention of the party, but 
it is the legal construction of his acts or omissions. 

Had the plaintifls ever such an inchoate right? Accord- 




















JANUARY TERM 1829. 11 


{Pennock & Sellers vs. Dialogue.]} 


ing to the opinion of the judge, they undoubtedly had such 
a right by their invention in 1811. Then, they could have 
made out the case required by the first section of the act of 
congress—they could have stated with truth, that the thing 
invented “ was not known or used before their application.” 
But in the year 1818 it was no longer true. It might 
be stated, but it could not be truly stated. They were 
unable to comply with the condition of law. Fr, if the in- 
ventor, as was the case here, voluntarily permit his invention 
to be known and used, as a thing not intended to be pa- 
tented, how can he make this statement? By so doing, he 
abandons his inchoate right, he proclaims to the world that 
he does not mean to secure it by patent, and every one is 
at liberty to consider it abandoned ; because every one ac- 
quainted with the law knows that he has incurred a dis- 
ability. This is the inevitable legal construction of his 
conduct, and is altogether independent of his intention; un- 
less we suppose the act to be guilty of the absurdity of 
requiring that to be stated which it does not require ‘to 
be true. 

But the terms of the act are in this respect too plain to 
admit of a doubt. Suppose an applicant should state, that 
his invention had been known and used for seven years be- 
fore his application, could he obtain a patent? Suppose 
he should state, that he had always intended to reserve to 
himself a right to obtain a patent, would that help him? 
Or, if he should state that it had been so known and used 
only by his permission? ‘The language of the act is plain 
and imperative. ‘There is no scope for interpretation. The 
prescribed condition is express. And there is no doubt that 
it was the intention of congress to refer to the “ application,” 
as the period before which the thing was not known or used ; 
for in the subsequent act of 17th April 1800, conferring the 
privileges of the patent law upon resident aliens, the same 
word is used for the same purpose. And it is declared that 
the patent shall be void if the thing patented was known 
or used before the application. Act of 17th April 1800, 
section 1. 
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It is not contended, that if the invention should be pirated, 
the use or knowledge, obtained by the piracy, or otherwise 
obtained without the knowledge or consent and without the 
fault of the inventor; would bar him from getting a patent. 
Nor is it contended that his own knowledge and use would 
be a bar. The latter is a necessary exception out of the 
generality of the terms of the law, because every inventor 
must know uis invention, and must use it to the extent of 
ascertaining its usefulness, before he applies for a patent. 
The former is a case where there is no fault on the part of 
the inventor. But it is contended, that the inventor who 
means to rely upon a patent must make his application 
within a reasonable time; and that if he permit his invention 
to be publicly known and used before he applies, he cannot 
obtain a patent. He abandons his right, if he sell it for 
public use himself, and a@ fortiori, if he permit another so 
to sell it. 

There is a cautious intimation in the charge, that possibly 
there might be some saving efficacy in accompanying the 
use with an assertion of claim by the inventor. And it is 
also put as a circumstance against the plaintiffs (which was 
clearly in evidence) that there was no such assertion or no- 
tice. The charge is therefore applicable only to a case of 
unqualified public use, without notice or assertion of claim. 
That such a notice would be available, or that there can 
be any other assertion of claim than the legal assertion by 
applying for a patent; are propositions which it is not now 
necessary to examine. They were not affirmatively laid 
down by the court, nor otherwise adverted to than for the 
purpose of showing that the facts did not entitle the plain- 
tiffs to the benefit of them. They cannot therefore com- 
plain. Whether such assertions or notice, contradicted by 
the acts of the inventor, will be available, is a question not 
decided below. Certain it is, that a secret permission given 
to their own agent, can no more be an assertion or notice, 
than a resolution locked up in their own breasts. 

The construction contended for is in accordance with 
the policy of the law. Patents are intended to be granted 
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for a limited time, beginning with the invention. He who 
asks for one must describe his invention with such certainty 
as will ensure to the public its use, when the patent expires; 
and at the expiration of the time, the thing invented is public 
property. The inventor, to enjoy its benefits, must place 
his whole reliance upon it. Is it competent for him, then, 
to secure to himself the advantages of his own peculiar 
knowledge and skill, as long as these will avail him, and 
when they are exhausted, to apply for a patent? There 
are many inventions, the secret of which is not at once dis- 
coverable from an inspection of the thing invented. The 
inventor may keep that as long as he can. He may have 
extraordinary skill or methods of working which will enable 
him to keep the market to himself. May he enjoy these 
exclusive privileges for seven years, and then obtain a pa- 
tent for fourteen more? He would then have the exclu- 
sive use for twenty-one years. If for seven, why not for 
fourteen, or twenty-one, or any other assignable time? 
The moment that his invention comes into the most common 
or public use, is the moment when he applies for a patent. 
When the public have fully got possession of it, he seeks 
to withdraw it from the common stock and appropriate it 
to himself. This is directly contrary to the design of the 
law. It extends the term, and inverts the order of proceed- 
ing. ‘The inconveniences would be very great. ‘Those who 
were engaged in making the article must stop. Those who 
had arranged for making it must abandon their arrange- 
ments. Those who had employed their time in learning to 
make it must lose their time and their labour. And even 
a bona fide inventor, who had discovered the same thing by 
his own study and experiments, would be deprived of the 
fruits of his ingenuity and exertions. And why? Simply 
because the first inventor did not choose sooner to take out 
a patent, as he might have done. The conditions of the 
law being such as he can comply with, and ought to comply 
with; he postpones a compliance for his own profit, and 
leads the community into an injurious error. If it be de- 
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signed, itis awrong. Ifit be without design, itis negligence. 
Ought he to be benefited by his own wrong or negligence? 

The authorities are against him. He cited 3 Inst. 184; 
Wood vs. Zimmer, | Holt’s N. P. Rep. 58 ; Whittemore vg. 
Cutter, 1 Gall. 452: and referred to Evans vs. Eaton, 1 
Peters’s C. C. Rep. 348; Thompson vs. Haight, 1 U.S. Law 
Journal, 563. 

He then examined the several points stated for the de- 
fendant, contending that some of them were unsupported by 
the facts, and others by the law. Under the second he ar- 
gued that there had been an “unreasonable lapse of time,” 
and “gross negligence.” ‘That seven years (the period here) 
unexplained were beyond all reasonable bounds. 

He contended, also, that due diligence, where there were 
no circumstances of explanation, was a question of law; and 
that it consisted in applying for a patent as soon, aftér the 
invention was completed, as could reasonably be done: and, 
finally, that due diligence required that the application should 
be made before the thing invented was publicly known and 
used with the consent of the inventor. 


Mr Justice Srory delivered the opinion of the Court. 

This is a writ of error to the circuit court of Pennsylva- 
nia. The original action was brought by the plaintiffs in 
error for an asserted violation of a patent, granted to them 
on the 6th of July 1818, for a new and useful improvement 
in the art of making leather tubes or hose, for conveying 
air, water, and other fluids. The cause was tried upon the 
general issue, and a verdict was found for the defendant, 
upon which judgment passed in his favour ; and the correct- 
ness of that judgment is now in controversy before this court. 

At the trial, a bill of exceptions was taken to an opinion 
delivered by the court, in the charge to the jury, as follows, viz. 
‘That the law arising upon the case was, that if an inventor 
makes his discovery public, looks on and permits others freely 
to use it, without objection or assertion of claim to the in- 
vention, of which the public might take notice; he abandons 
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the inchoate right to the exclusive use of the invention, 
to which a patent would have entitled him had it been applied 
for before such use. And, that it makes no difference in the 
principle, that the article so publicly used, and afterwards 
patented, was made by a particular individual, who did so 
by the private permission of the inventor. And thereupon, 
did charge the jury, that if the evidence brings the case 
within the principle which had been stated, the court were 
of opinion that the plaintiffs were not entitled to a verdict.” 

The record contains, embodied in the bill of exceptions, 
the whole of the testimony and evidence offered at the trial, 
by each party, in support of the issue. It is very volumi- 
nous, and as no exception was taken to its competency, or 
sufficiency, either generally or for any particular purpose ; it 
is not properly before this Court for consideration, and forms 
an expensive and unnecessary burthen upon the record. This 
Court has had occasion in many cases to express its regret, 
on account of irregular proceedings of this nature. There 
was not the slightest necessity of putting any portion of the 
evidence in this case upon the record, since the opinion of 
the court delivered to the jury, presented a general princi- 
ple of law, and the application of the evidence to it was left 
to the jury. 

In the argument at the bar, much reliance has been placed 
upon this evidence, by the counsel for both parties. It has 
been said on behalf of the defendants in error; that it called 
for other and explanatory directions from the court, and that - 
the omission of the court to give them in the charge, fur- 
nishes a good ground for a reversal, as it would have fur- 
nished in the court below for a new trial. But it is no 
ground of reversal that the court below omitted to give di- 
rections to the jury upon any points of law which might 
arise in the cause, where it was not requested by either party 
at the trial. It is sufficient for us that the court has given 
no erroneous directions. If either party deems any point 
presented by the evidence to be omitted in the charge, it is 
competent for such party to require an opinion from the 
court upon that point. If he does not, it is a waiver of it. 
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The court cannot be presumed to do more, in ordinary cases, 
than to express its opinion upon the questions which the 
parties themselves have raised at the trial. 

On the other hand, the counsel for the defendant in error 
has endeavoured to extract from the same evidence, strong 
confirmations of the charge of the court. But, for the rea- 
son already suggested, the evidence must be laid out of the 
case, and all the reasoning founded on it falls. 

The single question then is, whether the charge of the 
court was correct in point of law. It has not been, and 
indeed cannot be denied, that an inventor may abandon his 
invention, and surrender or dedicate it tothe public. This 
inchoate right, thus once gone, cannot afterwards be resum- 
ed at his pleasure; for, where gifts are once made to the 
public in this way, they become absolute. Thus, if a man 
dedicates a way, or other easement to the public, it is sup- 
posed to carry with it a permanent right of user. The ques- 
tion which generally arises at trials, is a question of fact, 
rather than of law; whether the acts or acquiescence of the 
party furnish in the given case, satisfactory proof of an aban- 
donment or dedication of the invention to the public. But 
when all the facts are given, there does not seem any reason 
why the court may not state the legal conclusion deducible 
from them. In this view of the matter, the only question 
would be, whether, upon general principles, the facts stated 
by the court would justify the conclusion. 

In the case at bar, it is unnecessary to consider whether 
the facts stated in the charge of the court would, upon ge- 
neral principles, warrant the conclusion drawn by the court, 
independently of any statutory provisions; because, we are 
of opinion, that the proper answer depends upon the true 
exposition of the act of congress, under which the pre- 
sent patent was obtained. ‘The constitution of the United 
States has declared, that congress shall have power “to pro- 
mote the progress of science and useful arts, by securing 
for limited times, to authors and inventors, the exclusive 
right to their respective writings and discoveries.” It con- 
templates, therefore, that this exclusive right shall exist but 
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for a limited period, and that the period shall be subject to 

the discretion of congress. ‘The patent act, of the 21st of 
February, 1793, ch. 11, prescribes the terms and conditions 

and mannewof obtaining patents for inventions; and proof of 
a strict compliance with them lies at the foundation of the 

title acqufred by the patentee. The first section provides, 

“that when any person or persons, being a citizen or citi- 

zens of the United States, shall allege that he or they have 

invented any new or useful art, machine, manufacture, or 

composition of matter, or any new or useful improvement on 

any art, machine, or composition of matter, not known or 
used before the application; and shall present a petition to 

the secretary of state, signifying a desire of obtaining an 
exclusive property in the same, and praying that a patent 
may be granted therefor; it shall and may be lawful for the 

said secretary of state, to cause letters patent to be made 
out in the name of the United States, bearing teste by the 

President of the United States, reciting the allegations and 
suggestions of the said petition, and giving a short descrip- 
tion of the said invention or discovery, and thereupon, grant- 
ing to the said petitioner, &c. for a term not exceeding four- 
teen years, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used, the 
said invention or discovery, &c.” ‘The third section pro- 
vides, “that every inventor, before he can receive a patent, 
shall swear, or affirm, that he does verily believe that he is 
the true inventor or discoverer of the art, machine, or im- 
provement for which he solicits a patent.” The sixth sec- 
tion provides that the defendant shall be permitted to give 
in defence, to any action brought against him for an in- 
fringement of the patent, among other things, “ that the 
thing thus secured by patent was not originally discovered 
by the patentee, but had been in use, or had been described 
in some public work, anterior to the supposed discovery of 
the patentee.” 

These are the only material clauses bearing upon the 
guestion now before the court; and upon the construction 
of them, there has been no inconsiderable diversity of 
Vou. I1.—C 
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opinion entertained among the profession, in cases hereto- 
fore litigated. 

It is obvious to the careful inquirer, that many of the pro- 
visions of our patent act are derived from the principles and 
practice which have prevailed in the construction of that of 
England. It is doubtless true, as has been suggested at 
the bar, that where English statutes, such for instance, as 
the statute of frauds, and the statute of limitations; have 
been adopted into our own legislation; the known and 
settled construction of those statutes by courts of law, has 
been considered as silently incorporated into the acts, or has 
been received with all the weight of authority. Strictly 
speaking, that is not the case in respect to the English 
statute of monopolies; which contains an exception on 
which the grants of patents for inventions have issued in 
that country. The language of that clause of the statute 
is not, as we shall presently see, identical with ours; but 
the construction of it adopted by the English courts, and 
the principles and practice which have long regulated the 
grants of their patents, as they must have been known and 
are tacitly referred to in some of the provisions of our own 
statute, afford materials to illustrate it. 

By the very terms of the first section of our statute, the 
secretary of state is authorised to grant a patent to any 
citizen applying for the same, who shall allege that he has 
invented a new and useful art, machine, &c. &c. “ not 
known or used before the application?” The authority isa 
limited one, and the party must bring himself within the 
terms, before he can derive any title to demand, or to hold 
a patent. What then is the true meaning of the words 
“not known or used before the application?” They cannot 
mean that the thing invented was not known or used before 
the application by the inventor himself, for that would be 
to prohibit him from the only means of obtaining a patent. 
The use, as well as the knowledge of his invention, must be 
indispensable to enable him to ascertain its competency to 
the end proposed, as well as to perfect its component parts. 
The words then, to have any rational interpretation, must 







































for 
us 
the 
or 


- ss 


- &@& @O s+ & @ 











JANUARY TERM 1829. 19 


[Pennock & Sellers vs. Dialogue.] 


mean, not known or used by others, before the application. 
But how known or used? If it were necessary, as it well 
might be, to employ others to assist in the original structure 
or use by the inventor himself; or if before his application 
for a patent his invention should be pirated by another, or 
used without his consent; it can scarcely be supposed, that 
the legislature had within its contemplation such knowledge 
or use. 

We think, then, the true meaning must be, not known 
or used by the public, before the application. And, thus 
construed, there is much reason for the limitation thus im- 
posed by the act. While one great object was, by holding 
out a reasonable reward to inventors, and giving them an 
exclusive right to their inventions for a limited period, to 
stimulate the efforts of genius; the main object was “ to 
promote the progress of science and useful arts ;” and this 
could be done best, by giving the public at large a right to 
make, construct, use, and vend the thing invented, at as 
early a period as possible ; having a due regard to the rights 
of the inventor. If an inventor should be permitted to hold 
back from the knowledge of the public the secrets of his 
invention; if he should for a long period of years retain the 
monopoly, and make, and sell his invention publicly, and 
thus gather the whole profits of it, relying upon his superior 
skill and knowledge of the structure; and then, and then 
only, when the danger of competition should force him to 
secure the exclusive right, he should be allowed to take out 
a patent, and thus exclude the public from any farther use 
than what should be derived under it during his fourteen 
years; it would materially retard the progress of science 
and the useful arts, and give a premium to those who 
should be least prompt to communicate their discoveries. 

A provision, therefore, that should withhold from an in- 
ventor the privilege of an exclusive right, unless he should, 
as early as he should allow the public use, put the public 
in possession of his secret, and commence the running of 
the period, that should limit that right; would not be deemed 
unreasonable. It might be expected to find a place in a 
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wise prospective legislation on such a subject. If it was 
already found in the jurisprudence of the mother country, 
and had not been considered inconvenient there; it would 
not be unnatural that it should find a place in our own. 
Now, in point of fact, the statute of 21 Jac. ch. 3, com- 
monly called the statute of monopolies, does contain ex- 
actly such a provision. That act, after prohibiting mono- 
polies generally, contains, in the sixth section, an exception 
in favour of “letters patent and grants of privileges for 


fourteen years or under, of the sole working or making of . 


any manner of new manufactures within this realm, to the 
true and first inventor and inventors of such manufactures, 
which others, at the time of making such letters patent and 
grants, shall not use.” Lord Coke, in his commentary 
upon this clause or proviso, (3 Inst. 184,) says that the 
letters patent “ must be of such manufactures, which any 
other at the time of making such letters patent did not use; 
for albeit it were newly invented, yet if any other did use it 
at the making of the letters patent, or grant of the privi- 
lege, it is declared and enacted to be void by this act.” 
The use here referred to has always been understood to be 
a public use, and not a private or surreptitious use in 
fraud of the inventor. 

In the case of Wood vs. Zimmer, 1 Holt’s N. P. Rep. 
58, this doctrine was fully recognised by lord chief justice 
Gibbs. There the inventor had suffered the thing invented 
to be sold, and go into public use for four months before the 
grant of his patent; and it was held by the court, that on 
this account the patent was utterly void. Lord chief justice 
Gibbs said, *“ To entitle a man to a patent, the invention 
must be new to the world. ‘The public sale of that which is 
afterwards made the subject of a patent, though sold by the 
inventor only, makes the patent void.” By “ invention,” the 
learned judge undoubtedly meant, as the context abun- 
dantly shows, not the abstract discovery, but the thing in- 
vented; not the new_secret principle, but the manufacture 
resulting from it. 

The words of our statute are not identical with those of 
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the statute of James, but it can scarcely admit of doubt, that 
they must have been within the contemplation of those by 
whom it was framed, as well as the construction which had 
been put upon them by Lord Coke. But if there were no 
such illustrative comment, it is difficult to conceive how any 
other interpretation could fairly be put upon these words. 
We are not at liberty to reject words which are sensible in 
the place where they occur, merely because they may be 
thought, in some cases, to import a hardship, or tie up bene- 
ficial rights within very close limits. If an invention is used 
by the public, with the consent of the inventor, at the time 
of his application for a patent; how can the court say, that 
his case is, nevertheless, such as the act was intended to 
protect? If such a public use is not a use within the mean- 
ing of the statute, what other use is? If it be a use within 
the meaning of the statute, how can the court extract the 
case from its operation, and support a patent, where the 
suggestions of the patentee are not true, and the conditions 
on which alone the grant was authorised to be made, do not 
exist? In such a case, if the court could perceive no rea- 
son for the restrictions, the will of the legislature must still 
be obeyed. It cannot and ought not to be disregarded, 
where it plainly applies to the case. But if the restriction 
may be perceived to have a foundation in sound policy, and 
be an effectual means of accomplishing the legislative ob- 
jects, by bringing inventions early into public and unre- 
stricted use; and above all, if such policy has been avowed 
and acted upon in like cases in laws having similar objects; 
there is very urgent reason to suppose, that the act in those 
terms embodies the real legislative intent, and ought to re- 
ceive that construction. It is not wholly insignificant in 
this point of view, that the first patent act passed by con- 
gress on this subject, (act of 1790, ch. 34, [ch. 7.) which 
the present act repeals, uses the words ‘“ not known or used 
before,” without adding the words “ the application ;” and 
in connexion with the structure of the sentence in which 
they stand, might have been referred either to the time of 
the invention, or of the application. The addition of the 
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latter words in the patent act of 1793, must, therefore, have 
been introduced, ex industria, and with the cautions inten- 
tion to clear away a doubt, and fix the original and delibe- 
rate meaning of the legislature. 

The act of the 17th of April 1800, ch. 25, which extends 
the privileges of the act of 1793 to inventors who are aliens; 
contains a proviso declaring, “ that every patent which shall 
be obtained pursuant to the act for any invention, art or dis- 
covery, which it shall aflerwards appear had been known or 
used previous to such application for a patent, shall be 
void.” This proviso certainly certifies the construction of 
the act of 1793, already asserted; for there is not any rea- 
son to suppose, that the legislature intended to confer on 
aliens, privileges, essentially different from those belonging 
to citizens. On the contrary, the enacting clause of the 
act of 1800 purports to put both on the same footing; and 
the proviso seems added asa gloss or explanation of the 
original act. 

The only real doubt which has arisen upon this exposition 
of the statute, has been created by the words of the sixth 
section already quoted. That section admits the party sued 
to give in his defence as a bar, that “ the thing thus secured 
by patent was not originally discovered by the patentee, but 
had been in use anterior to the supposed discovery of the 
patentee.” It has been asked, if the legislature intended 
to bar the party from a patent in consequence of a mere 
prior use, although he was the inventor; why were not the 
words “ anterior to the application” substituted, instead of 
“anterior to the supposed discovery? Ifa mere use of the 
thing invented before the application were sufficient to bar 
the right, then, although the party may have been the first 
and true inventor, if another person, either innocently as a 
second inventor, or piratically, were to use it without the 
knowledge of the first inventor; his right would be gone. 
In respect to a use by piracy, it is not clear that any such 
fraudulent use is within the intent of the statute; and upon 
general principles it might well be held excluded. In re- 
spect to the case of a second invention, it is questionable 
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at least, whether, if by such second invention a public use 
was already acquired, it could be deemed a case within the 
protection of the act. If the public were already in pos- 
session and common use of an invention fairly and without 
fraud, there might be sound reason for presuming, that the 
legislature did not intend to grant an exclusive right to any 
one to monopolize that which was already common. There 
would be no quid pro quo—no price for the exclusive right 
or monopoly conferred upon the inventor for fourteen years. 
Be this as it may, it is certain that the sixth section is not 
necessarily repugnant to the construction which the words 
of the first section require and justify. The sixth section 
certainly does not enumerate all the defences which a party 
may make in a suit brought against. him for violating a pa- 
tent. One obvious omission is, where he uses it under a 
licefse or grant from the inventor. The sixth section in 
the clause under consideration, may well be deemed merely 
affirmative of what would be the result from the general 
principles of law applicable to other parts of the statute. 
It gives the right to the first and true inventor and to him 
only; if known or used before his supposed discovery he is 
not the first, although he may be a /rue inventor; and that 
is the case to which the clause looks. But it is not incon- 
sistent with this doctrine, that although he is the first, as 
well as the true inventor, yet if he shall put it into public use, 
or sell it for public use before he applies for a patent, that 
this should furnish another bar to his claim. In this view 
an interpretation is given to every clause of the statute with- 
out introducing any inconsistency, or interfering with the 
ordinary meaning of its language. No public policy is over- 
looked; and no injury can ordinarily occur to the first in- 
ventor, which i is not in some sort the result of his own laches 
or voluntary inaction. 4 
It is admitted that the subject is not wholly free from 
difficulties; but upon most deliberate consideration we are 
alt of opinion, that the truce construction of the act is, that 
the first inventor cannot acquire a good title to a patent; if 
he suffers the thing invented to go into public use, or to be 
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publicly sold for use, before he makes application for a pa- 
tent. His voluntary act or acquiescence in the public sale 
and use is an abandonment of his right; or rather creates a 
disability to comply with the terms and conditions on which 
alone the secretary of state is authorized to grant him a 
patent. 

The opinion of the circuit court was therefore perfectly 
correct; and the judgment is affirmed with costs. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Pennsylvania, and was argued by counsel; on 
consideration whereof, it is the opinion of this Court, that 
there is no error in the judgment of the said circuit court. 
Whereupon, it is considered, ordered and adjudged by this 
Court, that the said judgment of the said circuit court in 
this cause, be and the same is hereby affirmed with costs. 
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Tar CotumBian InsuraANcE Company oF ALEXANDRIA, PLAINTIFFS 
IN ERROR vs. JosePH W. Lawrence, Survivor or LaAwRENCE 
& PotnDExTER, DEFENDANTS IN ERROR. 


It is undoubtedly true, that questions respecting the admissibility of evidence, 
are entirely distinct from those which refer to its sufficiency or effect. They 
arise in different stages of the trial; and cannot, with strict propriety, be pro- 
pounded at the same time. [44] 

L. & P. at the time an insurance was made for them against loss by fire, were 
entitled to one-third of the property by deed, and to two-thirds as mortgagees ; 
but one moiety of the whole was held under an agreement which had not been 
complied with, and which purported on its face to be void if not complied 
with ; but the other contracting party had not declared it void, nor called fora 
compliance with it. L. & P. had an insurable interest in the property. [46] 

That an equitable interest may be insured is admitted; and we can perceive no 
reason which excludes an interest held under an executory contract. While 
the contract subsists, the person claiming under it has, undoubtedly, a substan- 
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tial interest in the propeyty. If it be destroyed, the loss, in contemplation of 'f89f 940 


law, is his. Ifthe purchase money be paid, it is his in fact. If he owes the 
purchase money the property is equivalent, and is still valuable to him. The 
embarrassments of his affairs may be such that his debts may absorb all his 
property ; but this circumstance has never been considered as proving a want of 
interest in it. The destruction of the property isa real loss to the person in 
possession, who claims title under an executory contract ; and the contingency, 
that his title may be defeated by subsequent events, does not prevent this 
loss. [46] 

The material inquiry is, does the offer for insurance state truly the interest of the 
assured in the property to be insured? The offer describes the property as 
belonging to Lawrence & Poindexter, and states it afterwards to be their 
stone mill. It contains no qualifying terms, which should lead the mind to sus- 
pect that their title was not complete and absolute. The title of the assured 
was subject to contingencies, and was held under contracts which had be- 
come void by the non-performance of the same. This Court is of opinion, that 
a precarious title, depending for its continuance on events which might or 
might not happen, is not such a title as is described in this offeggor insurance ; 
construing the words of that offer as they are fairly to be understood. [48] 

The contract for insurance against fire, is one in which the underwriter generally 
acts on the representation of the assured ; and that representation ought con- 
sequently to be fair, and to omit nothing which it is material to the underwriter 
to know. It may not be necessary that the person requiring insurance should 
state every incumbrance on his property, which it might be required of him to 
state if it was offered for sale; but fair dealing requires that he should state 
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every thing which might influence the mind of the underwriter, in forming o; 
declining the contract. [49] 

Generally speaking, insurances against fire are made in the confidence that the 
assured will use all the precautionary means to avoid the calamity insured 
against, which would be suggested by his interest. The extent of that inte- 
rest must always influence the underwriter in taking or rejecting the risk; and 
in estimating the premium. Underwriters do not rely so much on the prin- 
ciples, as on the interest of the assured ; and it would seem therefore to be ma- 
terial, that they should always know how far this interest is engaged in guard- 
ing the property from loss. [49] 

In all treatises on insurances, and in all the cases in which the question has arisen, 
the principle is, that a misrepresentation which is material to the risk, avoids 
the policy. [49] 

What will not constitute a waiver of the preliminary proof of loss the assured is 
bound by the policy to produce. [53] 

Construction of a policy of insurance against loss by fire. [56] 


THIS was a writ of error to the circuit court of the coun- 
ty of Alexandria in the district of Columbia. 

The action was brought, originally, by Lawrence & 
Poindexter, on a policy of insurance for $7000 against fire 
on a mill. 

The declaration, after setting out the contract of insur- 
ance, avers that the plaintiffs “‘were thlerested in and the 
equitable owners of the insured premises at the time the in- 
surance was made.” After stating the loss by fire on 
the 14th February 1824, as within the policy, there is the 
following averment: “ of which said loss, together with the 
proofs thereof in conformity with the conditions subjoined 
to the said policy, the defendants, on the 20th February 
1824, at, &c. had due and regular notice.” 

Upon the trial of the general issue, verdict and judgment 
passed for the surviving plaintiff, Lawrence, for the whole 
amount of the insurance, under certain instructions from the 
court, stated in two bills of exceptions tendered by the de- 
fendants, now plaintiffs in error. 

During the progress of the suit, Poindexter, one of the 
plaintiffs, died, and the suit instituted in their joint names, 
was carried on in the name of the survivor, for the use of his 
assignee. 

The evidence exhibited to the jury on the part of the 
plaintiff, showed that Lawrence & Poindexter, by their 
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agents, had made application in writing to the defendants 
for insurance, in these words: 

«“ What premium will you ask to insure the following pro- 
perty, belonging to Lawrence & Poindexter, for one year, 
against loss or damage by fire, on their stone mill, four sto- 
ries high, covered with wood, situated on an island about 
one mile from Fredericksburg, in the county of Stafford? 
The mill called Elba; seven thousand dollars is wanted ; not 
within thirty yards of any oiher building, except a corn- 
house, which is about twenty yards off.” 

The premium demanded, was one hundred and five dollars. 

The application was made upon a printed form, of which 
blanks are kept at the insurance office, and filled up as re- 
quired. At the foot of this document was the following: 

N. B. Persons offering for insurance are requested to be 
particular in their descriptions, more especially of what 
materials the walls and roofs are constructed, &c. 

The policy, an unsealed instrument, was executed in the 
usual form, containing the several stipulations, provisos, and 
exceptions, usual in fire policies; and among others, the fol- 
lowing : 

“ And it is understood and agreed, as well by this com- 
pany as by ‘the assured named in this policy, and all others 
who may become interested therein, that this insurance is 
made and accepted in reference to the conditions which ac- 
company these presents; and in every case the said condi- 
tions are to be used to explain the rights and obligations of 
the parties, except so far forth as the policy itself expressly 
declares those rights and obligations.” 

Upon the back of this policy were printed the “ Funda- 
” and 
also, the “ Rates of annual premiums to be paid for insur- 
ance,” among which were : 

“1. Persons desirous to make insurance on buildings, are 
to state in writing the following particulars, viz. Of what 
materials the walls and roofs of each building are construct- 
ed, as well as the construction of the buildings contiguous 
thereto—whether the same are occupied as private dwellings 
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or how otherwise—where situated—also the name or names 
of the present occupiers. 

«Each building must be separately valued, and a specified 
sum insured thereon; and in like manner a separate sum 
insured on the property contained therein. 

** All manufactories which contain furnaces, kilns, stoves, 
ovens, or use fire heat, are chargeable at additional rates. 

“In the assurance of goods, wares and merchandise, the 
building or place, in which the same are deposited, is to be 
described, also whether such goods are of the kinds deno- 
minated hazardous, and whether any manufactory is carried 
on in the premises. And if any person or persons shall in- 
sure his or their buildings or goods, and shali cause the same 
to be described in the policy otherwise than as they really 
are, so as the same be charged at a lower premium than 
would otherwise be demanded, such insurance shall be of no 
force. 

“<2. Goods held in trust, or on commission, are to be insured 
as such, otherwise the policy will not extend to cover such 
property. 

“9, All persons assured by this company, sustaining any 
loss or damage by fire, are forthwith to give notice to the 
company, and as soon as possible thereafter, deliver as par- 
ticular an account of their loss or damage, signed with their 
own hands, as the nature of the case will admit of, and make 
proof of the same by their oath or affirmation, and by their 
books of accounts, or other proper vouchers, as shall be rea- 
sonably required; and shall procure a certificate under the 
hand of a magistrate or a sworn notary, of the town or coun- 
ty in which the fire happened, not concerned in such loss, 
directly or indirectly, importing that they are acquainted’ 
with the character and circumstances of the person or per- 
sons insured, and do know, or verily believe, that he, she, or 
they, really, and by misfortune, without any kind of fraud or 
evil practice, have sustained by such fire, loss or damage to 
the amount therein mentioned; and, until such affidavit and 
certificate are produced, the loss claimed shall not be pay- 
able; also, if there appears any fraud, the claimant shall for- 
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feit his claim to restitution or payment, by virtue of his po- 
licy.” 

The property intended to be insured, was proved to be a 
square building, four stories high, built of stone to the square 
or eaves, the roof being framed, and covered entirely of wood, 
the two gable ends running up perpendicularly from the 
stone wall to the top of the roof, they being constructed of 
wood. 

On the 14th of February 1524, the property was destroyed 
by fire ; and the following documents were given in evidence, 
to sustain the right of the plaintiffs to demand payment of 
the loss; the same having been exhibited as “ the preliminary 
proof of the loss claimed under the policy.” 

Fredericksburg, February 16, 1824. 
To the president, directors, and company, of the Columbian 
Insurance Company of Alexandria. 

Gentlemen ;—We regret that we have now to inform you 
of the total destruction of our mill by fire, on the night of 
the 14th inst., which was insured in your office, the particu- 
lars of which we will forward you as soon as we can prepare 
the necessary documents as laid down in the conditions ac- 
companying the policy. Lawrence & PornpDExteR. 

The affidavit of the said Lawrence & Poindexter, with 
the certificate of Murray Forbes, was annexed. 

We hereby certify, that by the burning of our mill, situate 
on an island in the county of Stafford, about one mile from 
the town of Fredericksburg, and state of Virginia, called 
the Elba mill, four stories high, the walls of stone and 
covered with wood, on which seven thousand dollars were 
insured by us in the office of the Columbian Insurance 
Company of Alexandria, on the 9th day of April last, per 
policy No. 279, and which was destroyed by fire on the 
night of Saturday last, the 14th inst., we lost, or were da- 
maged at least twelve thousand dollars, exclusive of the 
contents of said mill. We are entirely ignorant of the cir- 
cumstances which occasioned the fire, and we further certify 
that we have no other insurance, directly or indirectly on 
the aforesaid property, except the above mentioned. 

Joseru W. Lawrence. Tuos. Pornpexter, JuN. 
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Commonwealth of Virginia, Stafford County, to wit: 

Joseph W. Lawrence and Thomas Poindexter this day 
personally appeared before me, a justice of the peace for 
the said county, and made oath, in due form, that the above 
certificate contains the truth to the best of their knowledge 
and belief. Murray Forses., 

I, Murray Forbes, a magistrate duly commissioned, in 
and for the county of Stafford, and state of Virginia, do hereby 
certify that | am acquainted with Joseph W. Lawrence 
and Thomas Poindexter; that the fire originated in their 
mill burnt on the night of the 14th inst. by accident, or 
without fraud or design on their part, as far as I know or 
believe; and that the damage or loss they sustained by the 
said fire is at least ten thousand dollars. And I further 
certify, that the said mill was not within thirty yards of any 
other building, except a corn house, which was about twenty 
yards off. Murray Forses. 

The affidavits of Thomas Sedden and James Vasse, were 
annexed. 

I, Thomas Sedden, of the town of Fredericksburg, in the 
county of Spottsylvania, and state of Virginia, do hereby 
certify, that I am well acquainted with the mill called and 
known by the name of the Elba mill, owned and occupied 
by Joseph W. Lawrence and Thomas Poindexter, situate 
on an island in the county of Stafford, about one mile from 
the town of Fredericksburg; that the said mill was built of 
stone four stories high and covered with wood; that between 
ten and eleven o’clock on Saturday night, the 14th inst., I 
was alarmed by the cry of fire, which I soon ascertained to 
be the mill aforesaid; that I have since viewed the ruins, 
and am of opinion that it would require at least ten thou- 
sand dollars to rebuild the same, and restore the proprietors 
in the situation they were in previous to the said fire; that 
I have no knowledge or idea how the fire originated. 

THomas SEDDEN. 

Commonwealth of Virginia, Stafford County, to wit: 

Thomas Sedden this day personally appeared before me, 
one of the commonwealth’s justices of the peace of the 
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county aforesaid, and made oath to the truth of the forego- 
ing certificate signed by his hand. Murray Forees. 

I, James Vasse, of the town of Falmouth, in the county 
of Stafford, and state of Virginia, do hereby certify, that I 
am well acquainted with the mill called and known by the 
name of the Elba mill, owned and occupied by Joseph W. 
Lawrence and Thomas Poindexter, situate on an island in 
the county of Stafford, and about one mile from the town 
of Fredericksburg; that the said mill was built of stone four 
stories high and covered with shingles; that between the 
hours of ten and eleven‘o’clock on Saturday night, the 14th 
current, I was alarmed by the cry of fire, which I soon as- 
certained to be the mill aforesaid; that I have since viewed 
the ruins, and I am of opinion that it will require the sum 
of ten thousand dollars, or thereabout, to restore the pro- 
prietors to the situation they were in previous to the said 
fire; farther, that I have no knowledge whatever how the 
fire originated. James Vasse. 

Commonwealth of Virginia, Stafford County, to wit: 

James Vasse this day personally appeared before me, one 
of the commonwealth’s justices of the peace of the county 
aforesaid, and made oath to the truth of the foregoing cer- 
tificate signed by his hand. Morray Forses. 

The plaintiff also gave in evidence the following extracts 
from the minutes of the proceedings of the insurance com- 
pany in relation to the claim of payment for the loss. 

Friday, 20th February 1824.—Lawrence & Poindexter. 
Claim made by them this day by their. attorney, Anthony 
Buck, with the policy and certificates of loss by fire, on po- 
licy No. 279. 

On the application of Anthony Buck, leave is given to 
Joseph W. Lawrence and Thomas Poindexter to assign to 
William J. Roberts policy No. 279, effected in this office, 
without prejudice to any defence which this office may have 
against the payment of the sum insured, or to the claim of 
John H. Ladd, & Co. under their attachment heretofore 
served on the president of this company. 

Saturday, 13th March 1824.—Ordered,.That the secre- 
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tary address a letter to John Scott, torequire the title of Law- 
rence & Poindexter to the Elba mill. 

Thursday, 1st April 1824.—The following papers were 
this day received, to wit: A letter from John Scott, esq. Fre- 
dericksburg, covering copies of a deed from William and 
George Winchester to Joseph Howard and Joseph Lawrence ; 
an agreement between Joseph Howard and Joseph Law- 
rence; and an agreement between Joseph Lawrence and 
Thomas Poindexter, Jun. 

Friday, 16th April 1824.—In the case of Lawrence & 
Poindexter, Ordered, that a copy of the mortgage to the 
banks, proof of the execution of the contract between Law- 
rence and Poindexter on the day it bears date, and a copy 
of the notes in the bank be required. 

Thursday, 22d April 1824.—Lawrence & Poindexter. 
The following papers were presented by R. I. Taylor, esq. 
inclosed to him by Mr John Scott, Fredericksburg :—Deed 
of trust from Joseph Howard and Mary his wife, and Joseph 
W. Lawrence, to William J. Roberts, for the benefit of the 
banks, dated 13th May 1814. 

An agreement between Joseph W. Lawrence and Thomas 
Poindexter, dated 28th November 1822. 

A copy of a note drawn by Howard & Lawrence, dated 
10th March 1824, to the Farmer’s Bank of Virginia, at 
Fredericksburg, for $1,800. 

A copy of another note, dated 5th March 1824, drawn by 
the same, to the Bank of Virginia, at Fredericksburg, for 
four thousand one hundred and eighty seven dollars. 

Saturday, 26th June 1824.—Walter Jones, esquire’s opia- 
ion having been submitted to a called board this day, on mo- 
tion of Mr Mandeville, it was resolved that the claim of Law- 
rence & Poindexter be resisted, and that the secretary 
furnish them with a copy of this resolution. 

Wednesday, 11th November 1824.—Will the board now 
enter into a compromise with John Scott, esq. for the claim 
of Lawrence & Poindexter on this office, it being perfectly 
understood that an agreement to enter into a compromise is 
not to be considered as an admission of the claim? Yes. 
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Thursday, 18th November 1824.—The board having duly 
considered the case of Lawrence & Poindexter, decline 
making any compromise at this time, and the secretary is 
directed to inform Mr Scott of their determination. 

Friday, 10th December 1824.—A communication from 
John Scott, esq. of Fredericksburg, was received; where- 
upon it was ordered that a board be called for to-morrow at 
twelve o’clock, to receive said John Scott’s proposals for an 
arrangement in the case of Lawrence & Poindexter. 

Saturday, 11th December 1824.—On application of John 
Scott, esq. it is agreed to receive propositions for an ar- 
rangement between Jolin Scott and this office, in the case of 
Lawrence and Poindexter, without prejudice to either of the 
parties concerned. John Scott, esq. has this day proposed 
to settle his claim against this office by receiving from them 
fifty cents in the dollar in full for said claim. Will the board 
now agree to pay said Scott fifty cents? ‘They will not. 

The opinion of Walter Jones, esq. counsel of the de- 
fendants, referred to in the minutes, was as follows. 

“Claim of Lawrence & Poindexter, as stated by the 
Columbian Insurance Company of Alexandria. 

“ An equitable title in general is doubtless an insurable 
interest against fire; but it seems that the interest in this 
case was so incumbered with liens and precedent conditions, 
as to make the legal estate not worth the calling for on the 
part of the insured; whilst, on the other hand, their circum- 
stances were such as in all probability to make any suit 
against them, for a specific execution of the contract, or 
for compensation for damages, fruitless and unproductive ; 
80 that, to any practical effect or purpose, the insured were 
unable to call for the legal estate by performing the con- 
tract of sale, and, consequently, the vendor had no motive 
to throw the legal estate upon them by a compulsory execu- 
tion of such contract. How the insurance may be affected 
by such a state of facts, is a question entirely at large, and 
undetermined by authority; and if there were any insurable 
interest, it might be matter of serious doubt, under the pe- 
culiar circumstances of the property and the parties, to what 
Von. IL.—E 
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degree the general terms in which the description of the 
estate to be insured is given, (unlimited by any specifica- 
tion of the quality of the estate, or of the value and quan- 
tity of the interest) involved misrepresentation or conceal- 
ment. 

** Whether in the description of a stone building covered 
with wood the gables be necessarily understood to be a part 
of the masonry, is a question of art belonging to architects 
or house-builders, and depending upon the common use 
and understanding of the terms connected with that art. 
How upon these principles would a contract to build a house 
of brick or stone covered with wood be understood? would 
the undertakers be bound to run up the gables with brick 
or stone? If that question be answered in the affirmative, 
(as I am informed, and indeed have no doubt it should be,) 
then the omission in this case, to disclose the fact of timber 
gables, is a concealment of a material fact; and the unqua- 
lified description given of a stone mill, a material misrepre- 
sentation which avoids the policy. W. Jones.” 

The plaintiff also examined witnesses relative to the pro- 
ceedings of the board, from which, as well as from the facts 
stated in the minutes, he claimed to infer, that if there was 
a defect in the preliminary proof, the same had been waived 
by the representatives of the insurance company. This 
evidence, so far as it was by the court considered to affect or 
influence the Jaw and merits of the case, is sufficiently set 
out in the opinion of the court. After this and other testi- 
mony to the same effect had been given, on the part of the 
plaintiff, the defendants’ counsel objected to the admissibi- 
lity, competency, and sufficiency of the same, and of all or 
any of the facts thereby proved; admitting the same to be 
true as above stated; to entitle the plaintiffs to recover for 
the loss stated in the declaration and proved by the evi- 
dence ; and the grounds of the said objections were specifi- 
cally stated as follows: 

1. That the interest claimed by the plaintiffs in the 
property insured, as disclosed by such evidence, was not at 
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the respective times of effecting the insurance, and of the 
happening of the loss, an insurable interest and property. 

2. That it was not such an interest as is described in the 
original offer of the plaintiffs’ agent for insurance, and in 
the policy, nor such as is averred in the declaration. 

3. That the said documents, produced as preliminary 
proof of loss, do not import a fulfilment, on the part of the 
plaintiffs, with the terms and conditions upon which the loss 
is declared to be payable by the ninth of the said printed 
proposals, or rules annexed to the policy. 

And the counsel for the defendants thereupon prayed the 
opinion and direction of the court to the jury, that the said 
evidence was not admissible, competent, and sufficient to be 
left to the jury as proof of the plaintiffs’ title to recover for 
such loss in this action. 

Which instruction the court refused to give, being of 
opinion, 1. That the interest of the plaintiffs in the pro- 
perty insured, as disclosed by the said evidence, is a suffi- 
cient insurable interest to support the policy, and the aver- 
ment of interest in the plaintiffs’ declaration in this action. 

2. That it is such an interest as is described in the 
original offer for insurance, and in the policy and in the de- 
claration ; and : 

3. That, although the said certificate of Murray Forbes 
is not such a certificate as is required by the said ninth rule 
annexed to the said policy, yet the evidence aforesaid is ad- 
missible, competent, and sufficient to be left to the jury, and 
from which they may infer that the defendants waived the 
objection to the said certificate, and to the other preliminary 
proof aforesaid. 

The counsel for the defendants below took a bill of ex- 
ceptions to the refusal and opinion of the court. 

The defendants then gave evidence of the nature and par- 
ticulars of the property insured, that, in a policy of insur- 
ance upon the same property, by the Mutual Insurance So- 
ciety of Virginia; Lawrence & Poindexter had described 
the property differently, stating it to be “ covered with wood ; 
gable ends of the roof of wood ;” that Lawrence & Poindex- 
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ter were insolvent; and that the property had greatly depre- 
ciated in value; that the title to the property was embar- 
rassed, and litigated in chancery; that the property thus 
incumbered was not worth the purchase, and that the assur- 
ed were unable to comply with their agreements to pay for 
the same, or to respond in damages for the breach thereof. 

The plaintiff also produced evidence to show that it was 
the usual practice of the country to build the gable end of 
brick, or stone mills of wood; and that a mill so constructed 
had been insured by the Mutual Insurance Society, de- 
scribed in the same terms used in the policy, upon which 
this suit was brought. 

Whereupon the defendants prayed the opinion of the 
court, and their instruction to the jury, that if the said con- 
tracts between Howard and Lawrence, and between Law- 
rence and Poindexter, have not been performed on either 
side ; and if, from the actual state and condition of the title, 
and the value of the property bargained for between How- 
ard and Lawrence, and between Lawrence and Poindexter 
in the said contracts; and from the circumstances of the 
parties, the said contracts between the said parties could 
not have been specifically performed, or effectually enforced 
on either side, so as to have vested the legal estate pursuant 
to said contracts; or to have vested in said Lawrence & 
Poindexter an equitable estate, with a right to call for the 
legal estate; and that the said contracts between the said 
parties were not practically available, but were, as to the 
practical intent and purpose which they purported an intent 
to effectuate, incapable of being executed; then the said 
Lawrence & Poindexter had not, at the time of the said 
insurance, and of the said loss, such an interest in the said 
mill as to entitle them, or either of them, to recover in this 
action for the loss averred in the declaration, and proved by 
the evidence. 

Which instruction the court refused ; being of opinion that 
it would leave a question of law to the jury, viz. Whether, 
under the circumstances therein stated, the said parties 
therein mentioned, or either of them, could be compelled 
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specifically to perform the agreements therein mentioned ; 
and because the court is of opinion, that, under the circum- 
stances stated in the said evidence, the plaintiffs had, at the 
time of effecting the insurance, and at the time of the loss, 
an insurable interest in the said mill. 

Whereupon the defendants prayed the opinion of the 
court, and their instruction to the jury, that, in order to veri- 
fy the description of the property insured, as given in the 
policy, it is necessary that the whole of the exterior walls 
of the mill-house, upon which the roof or covering rests, 
from the foundation to the top of the roof should be of stone ; 
and that, if the plan of the said house were such as that two 
of the exterior walls terminated in upright gable ends, run 
up perpendicularly from the eaves to the top of the roof; 
and sloping at the same angle as the pitch of the roof, such 
gable ends not properly forming, according to the ordinary 
rules and terms of architecture, a part of the covering or 
roof; it was necessary, to verify the said description, that 
such gable ends should have been of stone; and if, in point 
of fact, such gable ends, as well as the covering or roof were 
of wood, which, under any circumstances of actual confla- 
gration, might have increased either the risk of catching 
fire, or the difficulty of extinguishing or stopping the pro- 
gress of fire once commenced, it amounted to a material 
misrepresentation, and avoids the policy; and it is not ma- 
terial whether the said misrepresentation was wilful and frau-— 
dulent, or from ignorance and without design, nor whether 
the actual loss was produced by such misrepresentation, or 
by having gable ends of wood instead of stone. 

Which instruction the court refused; being of opinion 
that it was competent for the jury, from all the facts given 
in evidence, to decide, whether, in order to verify the said 
description in the said policy, it was necessary that the 
whole of the exterior walls, from the foundatjon to the top 
of the roof, should be of stone. 

And being also of opinion, that, under the first of the rules 
annexed to the said policy, and referred to therein, no vari- 
ation in the description of the property insured from the 
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true description thereof, not made fraudulently, would vitj- 
ate the policy, unless by reason of such variation the insur- 
ance was made at a lower premium than would otherwise 
have been demanded. 

The defendants then proved, by James Sanderson, the 
witness before sworn and examined on the part of the plain- 
tiff, that, in making the insurance aforesaid, the defendants 
were not governed by the said printed rates of premium, and 
did not insure the said mill as a building under the class 
No. 4 of the said printed rates, though the same premium 
therein indicated was charged; but that the board, in their 
discretion, fixed the premium as for an extra risk, consider- 
ing the frequent accidents to mills, from the circumstance 
of millers being in the habit of grinding all night; and if the 
insurers had understood the mill to have been built with 
wooden instead of stone gable ends, it would have been at 
their discretion to have charged a higher premium, or to 
have declined the risk. And the plaintiff’s counsel having 
argued to the jury upon the presumed authority of the court’s 
opinion upon the second of the aforesaid instructions, moved 
by the counsel for the defendants, and overruled as afore- 
said, that the misrepresentation of the class of the building 
insured, if found by the jury to be such as above objected 
on the part of defendants, did not vitiate or avoid the poli- 
cy, either as a breach of warranty or misrepresentation, un- 
less it had been designedly and fraudulently made, or had 
induced the defendants to insure at a lower premium than 
they would otherwise have done ; and that, in fact, the in- 
surance was done at the maximum rate indicated by the said 
printed rates. 

The counsel for the defendants thereupon prayed the 
opinion of the court, and an instruction to the jury, that if 
the jury find from the evidence that the materials and de- 
scription of the mill, for the destruction of which this loss is 
claimed, as it actually existed at the time of insurance, dif- 
fered from the representation of the same made by the plain- 
tiffs, or their agents, at the time of effecting the said insur- 
ance, in this: that the walls at the two ends of the building, 
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all the way from the eaves to the top of the roof, constitut- 
ing what are commonly called the gable ends, were con- 
structed of wood instead of stone, and that the risk from fire 
was greater with such wooden gable ends than if they had 
been constructed of stone; it ought to be deemed a mate- 
rial misrepresentation, and avoids the policy, whether such 
misrepresentation proceeds from fraud, or casual inadver- 
tence in the assured; and, in such case, it is not necessary 
for the defendants to prove further, that a higher premium 
would have been charged, if a true and accurate represen- 
tation of the building had been made; nor does it vary the 
effect of such misrepresentation, that the highest rate of pre- 
mium stated in the said printed rates, was actually charged 
for the said insurance. 

Which instruction the court refused to give for the follow- 
ing reason: that, under the first of the rules annexed to the 
said policy, and referred to therein, no variation in the de- 
scription of the property insured from the true description 
thereof, not made fraudulently, would vitiate the policy, un- 
less by reason of such variation the insurance was made at 
a lower premium than would otherwise have been demanded. 

Whereupon the defendants prayed the opinion of the 
court, and their instruction to the jury, that the said J. W. 
Lawrence, as the survivor of the said Lawrence & Poin- 
dexter, if entitled, upon the principles aforesaid, to recover 
any thing in this action, is not entitled to recover any thing 
more than a moiety of the said loss. Which instruction the 
court also refused, and the defendants excepted. 


Messrs Jones and C.C. Lee, for the plaintiff in error, made 
the following points. 

1. In order to fulfil either the general law of insurance 
against fire, or the contract of insurance in this case, or the 
averments of the declaration; the interest of the insured in 
the freehold estate that constituted the particular subject of 
insurance, should have consisted in a substantial ownership 
and proprietary right, legal or equitable : whereas nothing 
appears from the paper-muniments, which the plaintiff re- 
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lied on as the sole evidence of such interest, but a naked 
pretence, or mere colour of title. 

2. If any technical estate, equivalent to an insurable in- 
terest, appeared, yet its essential quality, quantity and con- 
dition, were either positively misrepresented by the assertion 
of unqualified ownership and proprietary right; or were con- 
cealed, when a particular disclosure of the nature and con- 
dition of the interest was material. 

Therefore, whether a total defect of interest appeared, or 
its essential attributes were either misrepresented or con- 
cealed, or the plaintiff failed in proving the more specific 
averment of interest in the declaration, the defendants were, 
at all events, entitled to the general instruction, against the 
plaintiff’s right of action, asked of the court. 

3. If these paper-muniments did import, prima facie, any 
insurable interest, the presumption was absolutely repelled 
by the facts proved on the other side; showing the supposed 
title in equity to have been merely nominal or colourable. 

Therefore, the direction to the jury, asked by the defen- 
dants of the court on this point, should have been granted 
on the hypothesis of proof therein stated; not being liable to 
the objection stated by the court, of referring matter of law 
to the jury. On the contrary, the court in their positive 
direction to the jury, that the insured, under the circum- 
stances supposed, had a substantial property in the subject 
of insurance ; trenched more upon the province of fact, than 
the jury, under the required direction, would have done on 
that of law. 

4. The preliminary tests of the claim of loss, required 
by the ninth fundamental rule above cited, are strictly in the 
nature of a condition precedent; and cannot be dispensed 
with, but by an express discharge: consequently, the evi- 
dence or inference of a waiver by implication was inadmiss- 
ible. 

5. The declaration avers an actual compliance with the 
rule ; therefore, no evidence of any dispensation from it, ex- 
press or implied, was admissible. 

6. The circumstances, from which such a waiver was 
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inferred by the court in this case, were wholly insufficient 
to raise any legal or reasonable presumption to that effect: 
whereas, from the terms of the court’s direction to the jury, 
it must have been received by the jury as a positive presump- 
tion or inference of law from written evidence. The com- 
pany were in no manner bound to communicate their reasons 
for resisting the claim; and their resolution to resist it, no- 
tified as it was in general terms to the insured, covered the 
whole ground; and was just as good notice, if any was re- 
quired, of one defect as another in the claim. 

7. The misrepresentation, of the materials and construc- 
tion of the building insured, was palpable and material; and 
the direction to the jury, asked by the defendants and re- 
fused by the court on this point, properly referred the fact 
of misrepresentation, and the circumstances, from which its 
materiality resulted, to the jury; the effect of such misre- 
presentation, and the result of materiality from the circum- 
stances, to the court. 

8. The first of the said rules above cited, did not reduce 
the materiality of misrepresentation in the policy to the al- 
ternative tests of fraud, or of a consequent reduction in the 
rate of insurance, as was ruled by the court: or, if it did, then 
such reduction in the rate of insurance was a necessary pre- , 
sumption from a lower risk, and was not to be proved, aliun- 
de, as was also required by the court. 

) 9. The fact, that a premium equal to the highest rate 
for insurance on the fourth class of hazards indicated in the 
said printed list of rates, had been paid, was wholly imma- 
. terial; and did not, as ruled by the court, convert the risk 
itself to one of that class, as on a “slight or timber build- 
ing;” when the specific description of it in the policy, iden- 
’ tified it with the lower risk indicated in the second classof the 
said printed rates; and it turned out, in fact, to be neither of 
the second nor of the fourth class,-but identically of the third: 
nor did it supply any competent evidence whatever ; far less 
conclusive evidence, as was, in effect, ruled by the court; 
that the premium was, in fact, accommodated to any higher 
risk than that specifically described in the policy. 

Vou. Il.—F 
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10. The defendants, in the direction asked of the court 
to the jury on this point, condescended to the terms of ma- | 
teriality of misrepresentation, and an actual increase of the | 
risk: They, nevertheless, maintain that the description of 
the risk, in the body of the policy, amounted to a warranty 
that it was actually of the class of hazards, to which that 
description specifically referred it. 
For the plaintiffs in error, were cited, 2 Marsh. on Ins. 787, 
Id. 115. 118. 2 Caines’s Rep. 13. 2 Caines’s Cases in 
Error, 110. 4 Dall.421. 1 Johns. 341. 3 Dow. 255. 2 
Marsh. 811. 


Mr Swann and Mr Wirt, for the defendant in error, main- 
tained, that the circuit court did not err in giving or refus- 
ing the charges to the jury, as set forth in the several bills 
of exceptions. They cited Burk & Hedrick vs. The Chesa- 
peake Ins. Company, 1 Peters, 151. 1 Marshall on Insur- 
ance, 114,115. 8 T. R. 13. 2 New Rep. 269. 13 Mass. 
Rep. 96. Id.267. 3 Mass. Rep. 133. Phil. on Ins. 85. 128. 
499. 1 Johns. Rep. 220. 9 Johns. 192. 6 Harris & John- 
son, 612. 6 Cranch, 338, 9. 5 Cranch, 100. 109. 2 Sch. & 
Lef. 712. 13 Johns. 561. 3 Marshall, 221. Doug. 11. Also 
1 Chitty on Ins. 317, 18. 1 T’. R. 638. Doug. 684. 687, 688. 





Mr Chief Justice Marsuatu delivered the opinion of the 
Court. 

This writ of error is brought to a judgment of the court 
of the United States, for the district of Columbia, sitting in 
the county of Alexandria ; which was rendered in a cause in 
which Joseph Lawrence, survivor of Lawrence & Poin- 
dexter, was plaintiff, and the Columbian Insurance Com- 
pany of Alexandria were defendants. 

The suit was brought on a policy insuring a mill, stated : 
in the representation and in the policy, to belong to Law- 
rence & Poindexter, the assured. Pending the suit, Poin- 
dexter died; and the suit was continued and tried in the 
name of Lawrence the survivor. ‘The verdict and judgment 
were in favour of the plaintiff below. At the trial, the court, 
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on the motion of the defendant’s counsel, instructed the jury 
on several questions of law which were made in the case; to 
which instructions the counsel for the defendants in the cir- 
cuit court excepted, and the cause is now before this Court 
on those exceptions. 

The plaintiff in the circuit court had exhibited his policy, 
the representation on which the contract of insurance was 
founded ; his proofs of title and of loss, the notice which he 
gave of that loss, together with the documents which ac- 
companied it, as preparatory to the assertion of his claim 
against the company; and the proceedings of the company 
in. consequence of that claim, which terminated in a refusal 
to pay it. The counsel for the plaintiff in the circuit court, 
having thus concluded his case, the counsel for the defen- 
dants made three objections to his right of action. © 

1. That the interest claimed by the plaintiff in the pro- 
perty insured, as disclosed by the evidence ; was not, at the 

“respective times of effecting the insurance, and of the hap- 
pening of the loss, an insurable interest and property. 

2. That it was not such an interest as is described in the 
original offer of the plaintiff’s agent for insurance, and in the 
policy ; nor such as is averred in the declaration. 

3. That the said documents produced as preliminary proof 
of loss, do not import a fulfilment, on the part of the plain- 
tiff, of the terms and conditions upon which the loss is de- 
clared to be payable, by the ninth of the said printed rules 
anexed to the policy. 

And the counsel for the defendants thereupon prayed the 
opinion and direction of the court to the jury, that the said 
evidence was not admissible, competent, and sufficient to be 
left to the jury as proof of the plaintiff’s title to recover for 
such loss in this action. 

The court refused to give this instruction, being of opin- 
ion, t. That the interest of the plaintiffs in the property in- 
sured, as disclosed by the said evidence, is a sufficient in- 
surable interest to support the policy, and the averment of 
interest in the plaintiffs’ declaration in this action. 

2. That it is such an interest as is described in the origi- 
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nal offer for insurance, and in the policy, and in the decla- 
ration. 

3. That although the said certificate of Murray Forbes is 
not such a certificate as is required by the said ninth rule 
annexed to the said policy ; yet the evidence aforesaid is ad- 
missible, competent, and sufficient to be left to the jury ; and 
trom which they may infer, that the defendants waived the 
objection to the said certificate, and to the other preliminary 
proof aforesaid. 

The counsel for the defendants in error have made some 
preliminary objections to the terms in which the opinion of 
the circuit court was asked. The counsel prayed the opin- 
ion and direction of the court to the jury, that the evidence 
offered by the plaintiff was not admissible, competent, and 
sufficient to be left to the jury as proof of the plaintiff’s title 
to recover. ‘This blending of an objection to the admissibi- 
lity of evidence in the same application which questions its 
sufficiency, is said to be not only unusual ; but to confound 
propositions distinct in themselves, and to be calculated to 
embarrass the court, and the questions to be decided. 

It is undoubtedly true, that questions respecting the ad- 
missibility of evidence, are entirely distinct from those which 
respect its sufficiency or effect. ‘They arise in different 
stages of the trial, and cannot with strict propriety be pro- 
pounded at the same time. If, therefore, the circuit court 
had proceeded no further than to refuse the instruction 
which was asked, this Court might have considered the re- 
fusal as proper; unless the entire prayer, as made, ought to 
have been granted. But the circuit court proceeded to give its 
opinion on the different points made by counsel, and these 
opinions must be examined. 

1. The first is, that the interest of the assured in the pro- 
perty insured, is a sufficient insurable interest to support the 
policy, and the averment of interest in the declaration. 

The mill insured was built on an island in the Rappahan- 
noc, which was demised by Charles Mortimer to Stephen 
Winchester, for three lives, renewable for ever, at the year- 
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ly rent of £80, ($266 66 cents ;) with a condition of re-entry 
for rent in arrear, &c. 

1801, Dec. 19. S. W. conveyed one undivided third 
part to Richard Winchester, and another undivided third 
part to Joshua Howard. 

1806, May 9. R.and S. Winchester conveyed to Joshua 
Howard, by deed of mortgage in fee, their two thirds of the 
said island, with gther property to a considerable amount, in 
order to secure the said Howard to the amount of $40,000. 

1813, Jan. 27. Joshua Howard conveyed the whole island 
to William and George Winchester. 

1813, Sept. 23. William and George Winchester convey- 
ed the island to Joseph Howard and Joseph W. Lawrence. 

1818, July 22. Joseph Howard entered into an agree- 
ment with Joseph W. Lawrence, by which the said Law- 
rence was to take the island, &c. at the price of $30,000 ; 
for which amount in debts, due from Howard & Lawrence, 
he was to procure a release; on his doing which, Howard 
was to execute a deed for the property; on the failure or 
inability of Lawrence to procure this release, the contract 
was to be void. 

1822, Nov. 28. Joseph W. Lawrence enters into an 
agreement with Thomas Poindexter, Jun. for the sale of one 
half of the island, mills, &c.; for which the said Poindexter 
agrees to assume and take upon himself one half the debts 
due from Howard & Lawrence to the banks in Fredericks- 
burg ; which were secured by a deed of trust. 

Nov. 29. An agreement between Howard and Lawrence 
to work the mills in partnership. 

By the deeds of January 27, and Sept. 23, 1813, all the 
title of Joshua Howard to the island on which the mills 
insured were erected, passed to Joseph Howard and Joseph 
W. Lawrence. What was that title ? 

He held one third part in his own right, and the remain- 

ing two thirds as mortgagee. 

_ The agreement of July 22, 1818, between Howard and 
Lawrence, does not appear to have been performed on the 
part of Lawrence ; nor is there any evidence of his ability 
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to perform it; but it does not appear that Howard has taken 
any step to avoid it, or has asserted any title in himself. 

The agreement of Nov. 28, 1822, between Lawrence and 
Poindexter, admits Poindexter to an undivided moiety of 
any interest Lawrence might have in the property. 

Lawrence & Poindexter then, when the insurance was 
made, were entitled to one third of the property under 
the deed made by Charles Mortimer, and.to the remaining 
two thirds as mortgagees; but one moiety of the whole, 
which moiety was derived from Joseph Howard under the 
agreement of July 22, 1818, was held under an agreement 
which had not been complied with, and which purported on 
its face tobe void if not complied with; but the other con- 
tracting party had not declared it void, nor called for a com- 
pliance with it. 

It cannot be doubted, we think, that the assured had an 
interest in the property insured. Lawrence had an un- 
questionable title to a moiety of one third, subject to the 
rent reserved in the original lease, and to a moiety of the 
remaining two thirds as mortgagee. He had such title to 
the other moiety as could be acquired by an agreement for 
a purchase, the terms of which had not been complied with. 

The title is thus stated, because those words which de- 
clare the contract to be void if Lawrence should fail to 
comply with it, do not, we think, render it absolutely void, 
but only voidable. No time for performance is fixed; and 
if Howard is content with what has been done by Law- 
rence, and does not choose to annul the contract, the 
underwriters of this policy cannot treat it as a nullity. 
Lawrence, having this title under an executory contract, 
sells to Poindexter one undivided moiety of the property. 
These two persons, being both in possession, partly under 
legal conveyances and partly under executory contracts, 
require an insurance on it against loss by fire. Had they 
an insurable interest ? 

That an equitable interest may be insured is admitted. © 
We can perceive no reason which excludes an interest held 
under an executory contract. While the contract subsists, 
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the person claiming under it has undoubtedly a substantial 
interest in the property. If it be destroyed, the loss in con- 
templation of law, is his. If the purchase money be paid, 
itis his in fact. If he owes the purchase money, the pro- 
perty is its equivalent, and is still valuable to him. The 
embarrassment of his affairs may be such that his debts may 
absorb all his property; but this circumstance has never 
been considered as proving a want of interest init. The 
destruction of the property is a real loss to the person in 
possession, who claims title under an executory contract, 
and the contingency that his title may be defeated by sub- 
sequent events does not prevent this loss. We perceive no 
reason why he should not be permitted to insure against it. 
The cases cited in argument, and those summed up in 
Phillips on Insurance, 26, on insurable interest, and in 
1 Marshall, 104, ch. 4., and 2 Marshall, 787, ch. 11, prove, 
we think, that any actual interest, legal or equitable, is in- 
surable. 

2. Having declared the interest of Lawrence & Poindexter 
to be insurable, the circuit court instructed the jury that 
“it is such an interest as is described in the original offer 
for insurance, and in the policy, and in the declaration.” 

The original offer for insurance was in these words, 
“ What premium will you ask to insure the following pro- 
perty belonging to Lawrence & Poindexter, for one year 
against loss or damage by fire? On their stone mill four 
stories high, covered with wood, on an island about one 
mile from Fredericksburg in the county of Stafford; the 
mill called Elba mill. Seven thousand dollars are wanted. 
Not within thirty yards of any other building, except acorn 
house, which is about twenty yards off.” 

The policy states that the underwriters insure Lawrence 
& Poindexter against loss or damage by fire, to the amount 
of $7000 on their stone mill, &c. 

The declaration charges that the defendants insured the 
plaintiffs $7000 against loss or damage by fire on their stone 
mill, &c.; and avers that they were interested in, and the 
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equitable owners of the premises insured as aforesaid at the 
time the insurance was made as aforesaid, &c. 

The material inquiry is, does the offer for insurance state 
truly the interest of the assured in the property to be in- 
sured? The offer describes the property as belonging to 
Lawrence & Poindexter; and states it afterwards to be 
their stone mill. It contains no qualifying terms, which ) 
should lead the mind to suspect that their title was not 
complete and absolute. The plaintiffs in error contend that 
the terms import an absolute legal estate in the property; 
and that the insurers entered into the contract, having a 
right to believe that the interest of the assured was of this 
character. 

Instead of such an estate in the property as the repre- 
sentation justified the insurers in expecting, the proof shows 
that the insured held only one half of one third, under a 
lease for three lives, renewable for ever, and one half of the 
other two thirds as mortgagees; that the other moiety was 
held under a contract, the terms of which had not been 

_ complied with; and which, if complied with, would give 
them a title to two thirds of that moiety only as mortgagees. 

The defendants insist that the representation is satisfied 
by an equitable title under an executory contract, and that 
in truth and in fact, the mill did, at the time of its insur- 
ance and loss, belong to Lawrence & Poindexter. 

It may be true, that a mill occupied by Lawrence and 
Poindexter, and held under a lease or an executory contract, 
would be generally spoken of by themselves and others as 
their mill. The property alluded to would be well under- 
stood, and no inconvenience could arise from this mode of 
designating it. But if Lawrence & Poindexter should 
proceed to sell the property as theirs, should describe it in 
the contract as belonging to them, no court would compel | 
the purchaser to take the title they could make. 

The assured then have not proved “ such an interest as 

. is described in the original offer for insurance ;” and the 
circuit court, in this respect, misdirected the jury. It may 
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be proper to take some notice of the materiality of this mis- 
direction. 

The contract for insurance is one in which the under- 
writers, generally, act on the representation of the assured; 
and that representation ought consequently to be fair, and 
to omit nothing which it is material for the underwriters to 
know. It may not be necessary that the person requiring 
insurance, should state every incumbrance on his property, 
which it might be required of him to state, if it was offered 
for sale; but fair dealing requires that he should state every 
thing which might influence, and probably would influence, 
the mind of the underwriter in forming or declining the 
contract. A building held under a lease for years about to 
expire, might be generally spoken of as the building of the 
tenant; but no underwriter would be willing to insure it as 
if it was his; and an offer for insurance, stating it to belong 
to him, would be a gross imposition. 

Generally speaking, insurances against fire are made in 
the confidence, that the assured will use all the precautions 
to avoid the calamity insured against, which would be sug- 
gested by his interest. The extent of this interest must 
always influence the underwriter in taking or rejecting the 
risk, and in estimating the premium. So far as it may in- 
fluence him in these respects, it ought to be communicated 
tohim. Underwriters do not rely so much upon the prin- 
ciples as on the interest of the assured ; and it would seem, 
therefore, to be always material that they should know how 
far this interest is engaged in guarding the property from 
loss. Marshall, in treating on insurance against fire, p. 
789, b. 4, ch. 2, says; “It is not necessary, however, in 
order to constitute an insurable interest, that the insured 
shall, in every instance, have the absolute and unqualified 
property of the effects insured. A trustee, a mortgagee, a 
reversioner, a factor or agent, with the custudy of goods to 
be sold upon commission, may insure ; but with this caution, 
that the nature of the property be distinctly specified.” 

In all the treatises on insurances, and in all the cases in 
which the question has arisen, the principle is, that a mis- 
Vou. Il.—G 
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representation, which is material to the risk, avoids the policy. 
In this case the circuit court has decided that there is no 
misrepresentation ; that the interest of the assured was truly 
described in the offer for insurance ; and consequently, no 
question on the materiality of the supposed variance was 
submitted to the jury. 

As this court is of opinion that a precarious title, depend- 
ing for its continuance on events which might or might not 
happen, is not such a title as is described in the offer for 
insurance, construing the words of that offer as they are 
fairly to be understood ; the circuit court has in this respect 
mis-directed the jury. 

3. The third opinion given to the jury is, that the evidence 
given by the plaintiff in the circuit court, was admissible, 
competent and sufficient to be left to the jury, and from 
which they may infer that the defendants waived the objec- 
tion to the said certificate, and to the other preliminary proof 
aforesaid. The certificate to which this instruction refers, 
is, by one of the rules which form conditions of the policy, 
declared to be an indispensable requisite ; without the pro- 
duction of which, the loss claimed “ shall not be payable.” 
A certificate intended by the assured to satisfy this condi- 
tion, accompanied the proof of loss; but it is not such a cer- 
tificate as the condition requires ; and such was the opinion 
of the circuit court. The testimony which the court left to 
the jury as being sufficient to authorize them to infer a 
waiver on the part of the insurers of this certificate, con- 
sisted of entries on the minutes of the board, with some parol 
proof. 

On the 20th of February 1824, the claim of Lawrence & 
Poindexter was submitted to the board with the policy and 
certificate of loss. 

On the 13th of March, an order was made, requiring the 
title papers of Lawrence & Poindexter to the Elba mill. 
On the first of April, copies of the deed from William and 
George Winchester to Joseph Howard and Joseph Lawrence, 
of the agreement between Howard and Lawrence, and of the 
agreement between Lawrence and Poindexter, were laid be- 
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fore the board. On the 16th of April, farther proof respect- 
ing the title was required, which was produced on the 22d 
of the same month. 

The opinion of Mr Jones was taken on the case, which 
was submitted to the board on the 28th of June, when it was 
resolved, “ that the claim of Lawrence & Poindexter be re- 
sisted; and that the secretary furnish them with a copy of 
this resolution. 

The opinion of Mr Jones turns on the interest of the 
assured, and on the question whether the loss was fair or 
fraudulent. 

On the 11th of November, inquiry was made whether the 
board would enter into a compromise, “ it being understood 
that the agreement” “is not to be considered as an admis- 
sion of the claim?” Answered “ yes.” 

On the 18th of November, the board passed a resolution 
declining a compromise, which was communicated to the 
agent of Lawrence & Poindexter. 

On the 11th of December, a farther and more specific 
proposition for a compromise was made by the agent of the 
assured, which was rejected by the company. 

The secretary of the company was examined, to prove the 
communications between him and the agent of the assured. 
When the documentary evidence was exhibited, he informed 
the agent that he would call a board to decide on the claim. 
After the board had met and adjourned, he informed the 
agent that the claim would probably be resisted; that the 
company thought the interest of the assured was not insur- 
able; that the representation was not faithful; and that Poin- 
dexter had set fire to the mill. No objection was made to 
the preliminary papers. The custom of the board was, if 
the claim for indemnity was thought just, to refer the pre- 
liminary papers to their Secretary to see if they were regular. 
In this case no such reference was made. 

From the first presentation of the papers in February, till 
the passing of the final resolution in June, the claim was 
pending undetermined before the board, waiting for the 
advice of counsel. This advice being delayed by the ab- 
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sence and other engagements of counsel, an agreement was 
entered into with the agent of the assured, that if the final 
resolution should be to resist the claim, the suit should be 
put as forward on the docket as if brought to the intervening 
April term. This agreement was complied with. All the 
orders and resolutions of the board which have been stated 
were communicated by the witness to the agent of the assur- 
ed; and are the only communications which he was author- 
ized to make. 

According to the invariable usage of the board, the suffi- 
ciency of the documents offered by way of preliminary proof 
of loss, as required by the ninth article of the rules annexed 
to the policy ; was not to be considered by the board, till the 
principle of the claim should have been admitted, and then 
the course was to submit such documents to the secretary 
for a special report thereon; in this case the sufficiency of 
the documents was never discussed or considered by the 
board, nor referred to the secretary. It never was contem- 
plated by the witness, nor to his knowledge by the board, 
to waive any compliance with this ninth article. The con- 
sideration of the documents offered under it, did not regu- 
larly come on till the claim should be admitted in principle. 

The agent of the assured was present at some of the 
meetings of the board when the witness was absent. He 
has understood that on these occasions the communications 
between them, turned entirely on questions respecting the 
fundamental objections to the claim. The regularity or 
irregularity of the preliminary proof was never mentioned. 
The opinion given by counsel was never communicated to 
the assured or their agent. ‘To have done so, would have 
been contrary to the rules and to usage. 

This evidence was left to the jury as testimony from which 
they might infer that the preliminary proof, required by the 
ninth rule annexed to the policy, as indispensable to entitle 
the assured to demand payment for a loss, had been waived 
by the underwriters. 


It will not be pretended that any expression is to be found’ 


either in the resolutions of the board or in the conversations 
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held by their secretary with the agent of the assured, having 
the slightest allusion to this preliminary proof or to the 
waiver of it. If then the jury might infer a waiver, the in- 
ference must be founded on the opinion that the board was 
bound to specify this particular objection; or that they have 
taken some step or made some communication, which pre- 
supposes an acquiescence in the certificate which was of- 
fered. 

The resolution of the board to resist the claim is expressed 
in general terms, and consequently applies to every part of 
the testimony offered in support of it. We know of no 
principle nor usage which requires underwriters to specify 
their objections, or which justifies the inference that any 
objection is waived. We know of no principle by which 
this preliminary proof should be separated from the other 
proofs which were required to sustain the claim, and its in- 
sufficiency be remarked to the assured. The general reso- 
lution of the board was notice to the assured that if they 
intended to assert their claim in a court of justice, they must 
come into court prepared to support it. 

2. Did the examination of the title and the proceedings 
of the board respecting it, presuppose an examination of the 
preliminary proofs, and an acquiescence in its sufficiency ? 

We think not. The proof of interest, and the certificate 
which was to precede payment, if the claim should be ad- 
mitted; are distinct parts of the case to be made out by the 
assured. Neither of those parts depends on the other. The 
one or the other may be first considered, without violating 
propriety or convenience. The consideration of the one 
does not imply a previous consideration and approval of the 
other. The language of the ninth rule does not imply that 
the proof it requires is first in order for consideration. After 
/ stating what shall be done by the assured, the rule requires 
the affidavit and certificate in question; and adds, that 
“until such affidavit and certificate are produced, the loss 
claimed shall not be payable.” ‘The affidavit and certificate 
must precede the payment, but need not precede the con- 
sideration of the claim. 
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The testimony of the secretary, if not conclusive on this 
point, is, we think, entitled to great weight. He states the 
invariable usage of the office to have been, to consider the 
merits of the claim before looking into the preliminary proof, 
which, after deciding favourably on the claim, was always 
referred to him for examination and report. In this case the 
decision having been unfavourable to the claimant, no refer- 
ence was made to him. 

We do not think the assured can be presumed ignorant 
of the standing usage of the office, to which he applied for 
insurance ; or be admitted to found upon that ignorance a 
claim to exemption from the necessity of producing a docu- 
ment required by the policy, as indispensable to his demand 
of payment for his loss. 

We think the case exhibits no evidence of waiver; no evi- 
dence from which the jury could infer it, and consequently 
that this instruction of the court is erroneous. 

It would have been subject of much regret, had the merits 
of the case been clearly in favour of the defendants in error, 
to reverse the judgment of the circuit court on account of 
the non-production of a document, which may perhaps be so 
readily supplied. But the cause must go back on the opinion 
expressed by the circuit court to the jury, that the title 
proved at the trial agrees with that stated in the offer for 
insurance. 

After the opinions which have been stated had been de- 
livered to the jury, the defendants offered evidence to prove 
the insolvency of the plaintiffs, so as to disable them from 
obtaining a legal title; and additional embarrassments on the 
property; and again moved the court to instruct the jury, 
that the assured had not such an interest in the property as 
entitled them or either of them to recover. This instruction 
the court refused to give, being still of opinion that the 
assured held an insurable interest in the mill. An exception 
was taken to this opinion. 

The additional incumbrances to the title, and the circum- 
stances of Lawrence & Poindexter, might constitute addi- 
tional objections to the representation contained in the offer 




















-" 


JANUARY TERM 1829. 55 


[Columbian Insurance Company vs. Lawrence. ] 


for assurance ; but do not, we think, disprove an insurable 
interest in those who were still in possession of the property, 
and claimed title to it under executory contracts. 

The defendants in the circuit court then proved that the 
mill was a square building built of stone to the eaves, that 
the roof was framed and covered entirely of wood, and that 
the two gable ends running up perpendicularly from the 
stone wall to the top of the roof, were also constructed of 
wood. They also offered evidence to prove the general 
understanding, that the description of a stone house covered 
with wood was not verified or supported by a house whose 
gable ends were of wood; that the gable ends were under- 
stood to be a part of the wall, not of the roof or covering. 
They then moved the court to instruct the jury, that if two 
of the exterior walls terminated in upright gable ends; such 
gable ends not properly forming, according to ordinary rules 
and terms of architecture, a part of the covering or roof; it 
was necessary in order to verify the said description, that 
such gable ends should have been of stone; and if, in point 
of fact, such gable ends as well as the covering or roof were 
of wood, which under any circumstances of actual confla- 
gration might have increased either the risk of catching fire 
or the difficulty of extinguishing it ; it amounted to a material 
misrepresentation, and avoids the policy; and it is not mate- 
rial whether the said misrepresentation was wilful and fraudu- 
lent, or from ignorance and without design; nor whether that 
actual loss was produced by such misrepresentation, or by 
having gable ends of wood instead of stone. 

The court refused to give this instruction, being “ of opi- 
nion that it was competent to the jury, from all the facts 
given in evidence, to decide whether, in order to verify the 
said description in the said policy, it was necessary that the 
whole of the exterior walls from the foundation to the top 
of the roof should be of stone. And being also of opinion 
that under the first of the rules annexed to the said policy, 
and referred to therein; no variation in the description of 
the property insured, from the true description thereof, not 
made fraudulently ; would vitiate the policy unless by reason 
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of such variation the insurance was made at a lower premium 
than would otherwise have been demanded.” 

To this opinion also an exception was taken. The rule 
referred to in the opinion requires, that 

“Persons desirous of making insurance on buildings should 
state in writing the following particulars, to wit, of what 
materials the walls and roof of each building are construct- 
ed,” &c. “ And if any person shall cause the same to be 
described in the policy otherwise than as they really are, so 
as the same be charged at a lower premium than would 
otherwise be demanded, such insurance shall be of no force.” 

If the court was correct in the construction of this rule, 
and of its effect upon the policy, it will become unnecessary 
te examine their opinion, leaving the question whether the 
property insured was truly described, entirely to the jury. 

This rule takes up the subject of describing the property, 
and provides for it. It requires that the materials of which — 
the walls and roof are constructed shall be truly stated, and 
prescribes the penalty for a mis-statement. The penalty is, 
that the insurance shall be void, if the assured shall cause 
the building to be described in the policy otherwise than it 
really is, so as the same be charged at a lower premium than 
would otherwise be demanded. 

The rule does not place the invalidity of the policy on an 
untrue description of the building ; but on such a description 
as shall reduce the premium which would otherwise have 
been demanded. This was a question of fact which the 
jury alone could decide. 

The rule having provided for the case, and prescribed the 
precise state of things in which the penalty shall be incur- 
red, we do not think that it could be applied in any vther 
state of things. The jury was of opinion that if the building 
was untruly described, still the misrepresentation was not 
such as to cause the same “ to be charged at a lower pre- 
mium than would otherwise have been demanded.” If this 
verdict was against evidence, the remedy was a new trial. 

This court is of opinion that the circuit court erred in 
instructing the jury that the interest of the assured in the 
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property insured is such as is described in the original offer 
for insurance and in the policy; and also in the opinion 
given to the jury that the evidence was sufficient to be left 
to them, from which they might infer that the defendants 
waived the objections to the certificate and other prelimi- 
nary proof required by the ninth rule annexed to the policy. 

The judgment is to be reversed, and the cause remanded to 
the circuit court that a venire facias de novo may be awarded. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district ef Columbia, and was argued by counsel; on con- 
sideration whereof, this Court is of opinion that the said 
circuit court erred in this; in instructing the jury that the 
interest of the assured in the property insured is such as is 
described in the original offer for insurance and in the policy. 
And also that the said circuit court erred in this; in the 
opinion to the jury, that the evidence was sufficient to 
be left to them, from which they might infer, that the defend- 
ants waived the objections to the certificate and other pre- 
liminary proof required by the ninth rule annexed to the 
policy. Whereupon, it is considered by this Court that the 
said judgment of the said circuit court in this cause be, and 
the same is hereby reversed and annulled, and that the said 
cause be, and the same is hereby remanded to the said cir- 
cuit court with directions to award a venire facias de novo, 
q and for further proceedings to be had therein according to 
law and justice. 
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Wiutuuam C. Garpner vs. Jonn A. CoLLins ET AL. 


Where the question upon the construction of the statute of a state relative to 
real property, has been settled by any judicial decision in the state where the land, 
lies ; this Court, upon the uniform principles adopted by it, would recognise that 
decision as a part of the local law. [85] 

The statute of descents of Rhode Island, of 1822, enacts, “ that when any 
person having title to any real estate of inheritance shall die intestate as to such ~ 
estate, it shall descend, and pass in equal portions to his or her kindred in the 
following course.” It then provides, “ if there be no father, then to the mother, 
brother, and sister of such intestate, and their descendants, or such of them as 
there be ;”’ and then declares, in the nature of a proviso, that, ‘‘ when the title to 
any estate of inheritance, as to which the person having such title me intes- 
tate, came by descent, gift, or devise from the parent or other kindred of the in- 
testate, and such intestate die without children; such estate shall go to the kin 
next to the intestate, of the blood of the person from whom such estate came or 
descended, if any there be.” 

An estate situated in Rhode Island, was devised by John Collins, to his daugh- 
ter, Mary Collins, in fee; Mary Collins intermarried with Caleb Gardner, and 
upon her death, in 1806, the estate descended to her three children, John, George, 
and Mary C. Gardner. John and George Gardner died intestate and without is- 
sue, and Mary C. Gardner, as heir to her brothers, became seised of the whole 
estate, and died in 1822. Held, that under the provisions of the law of descents 
of Rhode Island, two-thirds of the estate of Mary C. Gardner descended to Sa- 
muel F, Gardner, Eliza Phillips, formerly Eliza Gardner, and Mary Clarke, for- 
merly Mary Gardner, children of Caleb Gardner by a former marriage ; they being 
brothers and sisters of the half blood of Mary C. Gardner; it being admitted that 
the remaining one-third, which Mary C. Gardner took by immediate descent from 
her mother, belongs to the heirs of the whole blood of John Collins. [86] 

The phrase “‘ of the blood,” in the statute, includes the half blood. This is 
the natural meaning of the word “blood,” standing alone, and unexplained by 
any context. A half brother or sister is of the blood of the intestate ; for each of 
them has some of the blood of a common parent in his or her veins. A person 
is with the most strict propriety of language affirmed to be of the blood of another, 
who has any, however small a portion, of the same blood derived from a com- 
mon ancestor. In the common law, the word “blood” is used in the same 
sense. Whenever it is intended to express any qualification, the word whole 
or half blood is generally used to designate it, or the qualification is implied from 
the context, or known principles of law. [87] 

A descent from a parent to a child cannot be construed to mean a descent 
through, and not from a parent. Soa gift or devise from a parent, must be con- 
strued to mean a gift or devise by the act of that parent, and not by that of some 

other ancestor more remote passing through the parent. [90] 

It is true, that in a sense an estate may be said to come by descent from a re- 
mote ancestor to a person upon whom it has devolved, through many intermedi- 
ate descents. But this, if not loose language, is not that sense which is ordina- 

rily annexed to the terms. When an estate is said to have descended from A. 
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to B., the natural and obvious meaning of the words is, that it is an immediate 
descent from A.to B. [91] 

At the common law, a man might sometimes inherit who was of the whole 
blood of the intestate, who could not have inherited from the first purchaser. As 
in the case of a purchase by a son who dies without issue, and his uncle inherits 
the same, and dies without issue ; the father may inherit the same from the uncle, 
although he could not inherit from his own son. [93] 


IN the circuit court of the United States for the district 
of Rhode Island, the plaintiff, William C. Collins, instituted 
an action of ejectment for the recovery of two-thirds of cer- 
tain real estate in the state of Rhode Island, of which Mary 
C. Gardner died seised and intestate. 

The facts of the case agreed upon were as follows: 

“The estate in question, two-thirds of which is demanded 
by the plaintiff, in his said writ, was the estate in fee simple 
of the late John Collins, esq. deceased, the father of the de- 
fendant, and the purchaser of said estate. That the said 
late John Collins died in 1817, leaving lawful issue, viz. 
John A. Collins, Abigail Warren, and Mary Collins; and 
leaving a last will and testament, wherein and whereby, he 
devised the estate in question to his daughter, the said 
Mary Collins, in fee simple ; who became seised and pos- 
sessed thereof accordingly, and continued so seised and 
possessed thereof to the time of her death, viz. the 2d of Oc- 
tober 1806, and died intestate. That the said Mary Collins 
intermarried with Caleb Gardner, on or about the day 
of and at her death left lawful issue, viz. John 
Collins Gardner, George Gardner, and Mary C. Gardner. 
The said John Collins Gardner died the 17th of November 
1806, aged about , of course intestate, and without 
issue. The said George Gardner died the 18th of Septem- 
ber 1811, aged about years, of course intestate, and 
without issue. The said Mary C. Gardner died the 31st of 
December 1822, aged about , intestate and with- 
out issue. That, at the death of their mother, the said John 
Collins Gardner, George Gardner, and Mary C. Gardner, took 
from their said mother the said estate, as her heirs at law, in 
equal parts, and became seised and possessed of the same 
accordingly, in fee simple, and continued so seised and pos- 
sessed till the death of the said John Collins Gardner, viz. 
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till the 17th of November. 1806. That, thereupon, his part 
of the said estate descended to and vested in his surviving 
brother and sister, viz. George Gardner and Mary C. Gard- 
ner, in fee simple, in equal moieties ; and thereupon the said 
George Gardner and Mary C. Gardner became seised and 
possessed of the estate in question, in equal and undivided 
moieties, and fee simple, and so continued seised and pos- 
sessed till the death of the said George Gardner, the 18th of 
September 1811. That, thereupon, his part of said estate 
descended to and vested in his sister the said Mary ©. Gard- 
ner, in fee simple, and she became seised and possessed of 
the same accordingly, and theieby became seised and pos- 
sessed of the whole estate in question, in fee simple; and so 
continued seised and possessed to the time of her death, viz 
to the 31st of December 1822. That, at the death of the 
said Mary C. Gardner, the defendants, viz. the said Jobn, A. 
Collins and Abigail Warren went into possession of the 
estate in question, claiming to be the heirs of the said Mary C, 
Gardner ; and the defendants have continued possessed there- 
of, claiming it as their inheritance without interruption or 
adverse claim, till the plaintiff’s suit as aforesaid. 

That the plaintiff, by deeds duly executed, became seised 
and possessed of all the right and title of the said Samuel 
F. Gardner, Eliza Phillips, and Mary Clarke, in and to the 
demanded premises. The plaintiff and Samuel F. Gardner 
and Eliza Phillips are children of the said Caleb Gardner by 
a former marriage. That the said Mary Clarke is also a 
child of said Caleb Gardner, by a former marriage, and are 
brother and sister of the half blood to the said Mary C. 
Gardner. That the said plaintiff and Samuel F. Gardner, 
Eliza Phillips and Mary Clarke, are not of kin to the said 
late John Collins, esq. deceased, and have not any of his 
blood in their veins. And if, upon the foregoing facts, the 
court shall be of opinion that the plaintiff, and those under 
whom he claims, are heirs at law of the said Mary C. Gard- 
ner, and entitled to said estate, then judgment to be given 
for the plaintiff; but, if not, then judgment to be rendered 
for the said defendant.” 
The statute of Rhode Island upon which the plaintiffs in 
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the ejectment claimed to recover, was passed in January 
1922, and is‘ entitled, 


> «An act directing the descent of intestate extedee, and the set- 


tlement thereof, and for other purposes therein mentioned. 

“Section 1. Be it enacted by the general assembly, and by 
the authority thereof it is enacted, That henceforth when any 
person having title to any real estate of inheritance shall die 
intestate as to such estate, it shall descend and pass, in equal 
portions, to his or her kindred in the following course: 

Tohis or her children, or their descendants, if any there be: 

If there be no children, nor their descendants, then to the 
father of such intestate : 

If there be no father, then to the mother, brothers and sis- 
ters of such intestate, and ‘their descendants, or such of them 
as.there be : 

Ifthere be no mother, nor brother, nor sister, nor their 
descendants, the inheritance shall go in equal moieties to 
the paternal and maternal kindred, each in. the following 
course : 

First to the grandfather : 

If there be no grandfather, then to the grandmother, un- 
cles and aunts, on the same side, and their descendants, or 
such of them as there be: 

If there be no grandmother, uncle nor aunt, nor their de- 
scendants, then to the great-grandfathers, or great-grandfa- 
ther if there be but one: 

If there be no great-grandfather, then to the great-grand- 
mothers, or great-grandmother if there be but one, and the 
brothers and sisters of the grandfathers and grandmothers, 
and their descendants, or such of them as there be, and so 
on in other cases without end; passing to the nearest lineal 
male ancestors, and for want of them, to the lineal female 
ancestors, in the same degree, and the descendants of such 
male and female lineal ancestors, or such of them as there be. 

But no right in the inheritance shall accrue to any per- 
sons whatsoever, other than to the children of the intestate, 
unless such persons be in being, and capable in law to take, 
as heirs, at the time of the intestate’s death. 

And when herein the inheritance is directed to go by moie- 
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ties to the paternal and maternal kindred, if there be no 
such kindred on the one part, the whole shall go to the other. 
part ; and if there be no kindred, either on the one part or 
the other, the whole shall go to the husband or wife of the 
intestate ; and if the wife or husband be dead, it shall go to 
his or her kindred in the like course as if such husband or 
wife had survived the intestate, and then died entitled to the 
estate. 

The descendants of any person deceased, shall inherit the 
estate which such person would have inherited, had such 
person survived the intestate. 

When the title to any real estate of inheritance as to which 
the person having such title shall die intestate, came by de- 
scent, gift or devise, from the parent or other kindred of the 
intestate, and such intestate die without children, such estate 
shall go to the kin next to the intestate, of the blood of the 
person from whom such estate came or descended, if any 
there be.” 

For some time prior to the passage of this act, the law of 
descents of Rhode Island was regulated by an act of 1798, 
the first section of which nearly resembles the clause inthe 
statute of 1822. It was as follows: 

“When the title of any real estate of inheritance, as to 
which the person having such title, shall die intestate, came 
by descent, gift, or devise, from the parent or other kindred 
of the intestate, and such intestate die without children, 
such estate shall go to the next of kin of the intestate of the 
blood of the person from whom such estate came or de- 
scended.” 

The judges of the circuit court of Rhode Island, having 
divided in opinion upon the case, the decision was certi- 
fied to this Court for its decision. 


Mr Whipple, for the plaintiff, made the following points. 

1. That at common law, the phrase “ of the blood,” in- 
cludes “ the half blood.” 

2. That if this is not the case at common law, the phrase 
‘of the blood,” as it is used in the statute of Rhode Island, 
necessarily includes the half blood. 
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3. That the person whose blood is referred to in the sta- 
tute, as constituting “ the stock of descent,” is that kindred 
from whom the intestate derived the estate, by immediate 
descent ; to wit, the brothers, and not the mother of the intes- 
tate, Mary C. Gardner. 

He argued, that the act of the legislature of Rhode Island 
gives the estate “to the next of kin of the intestate, of the 
blood of the person from whom such estate came or de- 
scended ;” and by the act of 1822, there is added, “ if any 
there be.” 

The defendants contend, that “ the blood,” ex vi termini, 
means the whole blood; because thef assert this to be the 
meaning at common law. 

For the plaintiff, it is claimed that neither at the common 
law, nor by the proper construction of the statute of Rhode 
Island, the whole blood is intended; and that as the plaintiff . 
claims as half blood, and as representing those who were of 
the half blood of Mary C. Gardner, the person last seised ; the 
whole question in the cause, and which alone is to be decid- 
ed by this Court, depends upon a proper construction of the 
~ law of Rhode Island of 1822. 

In order to arrive at a sound conclusion upon the case, it 
may be proper to examine what is the meaning of the word 
blood at common law. 

Under the sixth canon of descents, in reférence to the 
intestate, the word “ whole” is added, which would not have 
been necessary if that was the natural import of the term. 
In reference to purchasers the word “ blood” simply is used ; 
which means, when used alone, half as well as whole blood. 

Ina note to Chitty’s Blackstone’s Commentaries, Vol. Il. 
p. 5, is the following language. 

“It should here be noticed, that though it is necessary 
that a person who would succeed, must show himself to be 
of the blood of the first purchaser; yet, where the persons 
who inherit succeed or derive title to the inheritance by 
virtue of remote and intermediate descents from the pur- 
chaser, it will be sufficient if they be related by half blood 
only to the purchaser, or to such other remote and inter- 
mediate ancestors, who were formerly and intermediately 
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seised of the inheritance, in the regular course of descent 
from the purchaser; provided, according to the rule which 
follows, they are the worthiest legal relatives of the whole 
blood, to the person last seised.” Robinson on Inheritance, 
45, is cited. He might have cited better authority. 

In 1 Co. Litt. sec. 8, p. 14, b. it is said, 

“ But if there be two brothers by divers ventres, and the 
eldest is seised of land in fee and die without issue, and 
his uncle enter as next of kin to him, who also dies without 
issue ; now the younger son may have the land as heir to the 
uncle, for he is of the whole blood to him, albeit he be but 
of the half blood of hi$ elder brother.” 

What is the meaning of the terms “of the blood,” as 
used in the statute? 

The object of the provision was to continue the estate in 
the blood of the person from whom it descended; to find a 
stock of inheritance, not to establish a new rule of descent. 

The provision has no application, except to a case where 
the purchaser or preceding holder has already transmitted 
it to his heirs. Under the enacting clause, the half blood 
take from the purchaser on the first descent. An heir of the 
purchaser dies, will not the same blood take from the heir 
that took from the ancestor? 

It is to go to the kin, that is the whole or half blood of 
the intestate, of the whole blood of the purchaser. According 
to the argument for the defendant, this reverses the com- 
mon law; which gives to the whole blood of the intestate, 
of the whole or half blood of the purchaser. 

After giving it to the half blood on the first descent, you 
can never narrow the capacity of inheritance. You may 
enlarge it as the common law does, but not give in the first 
descent and take away in the second. 

The family, the blood of the purchaser, is his whole and 
half blood. The object is to continue the estate in the blood. 

The second question is, who is “the person” who is to 
constitute the stock of descent, “ the first purchaser, or the 
last ancestor.” 

We agree that the object of the statute was to preserve 
estates in families. We disagree as to the extent of the 
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object. What but the language of the act can determine 
that question. It is not the identity but the extent of the 
object, about which we differ. The former might be deter- 
mined by other considerations, the latter by nothing but the 
words of the act. 

2. The acts of 1798 and 1822, admit of two readings. 

“To such of the next of kin of the intestate as “are of the 
blood of the person from whom such right, title or interest 
came of descended ;” or “ to the nearest of such of the kin of 
the intestate as are of the blood,” &c. The second reading 
will, in most cases, give it to a more remote relation of the 
intestate than the first; and as the next of kin.is the pri- 
mary object of the statute, the former reading should be 
preferred. 
: 3. Suppose we adopt the latter, however. If first purchaser 
had been intended, why not expressed? If the principle, why 
not the language of the common law? Its meaning is well 
settled and comprehensive. Technical words are adopted, as 
in other statutes. It was drawn by lawyers, who generally 
usetechnical words,—not in haste. Why use eight new words 
to express the meaning of three old ones? 

A studious rejection of the words, proves that the principle 
was not intended to be adopted. 

Other legislatures have made the same mistake. They 
intended the first purchaser if we did, for their language is 
similar. Not a statute in the union except that of the state 
of New York admits the first purchaser. A reference to the 
statutes of Connecticut, New York, New Jersey and Penn- 
sylvania, will maintain this position. 

4. Why connect “ descent, gift and devise” together, if 
there is, in fact, no connecting medium between them? In 
the case of gift and devise, the last ancestor is agreed to be 
the stock. If he is not also in the other case of descent, 
what is there in common between them? Why use them in 
connection, when they express two separate principles, 
establish two distinct rules, and transfer the estate to two 
different sets of heirs. In those three cases, the same person 
shall be the stock of descent. This is common to them all, 
connects them in principle, and therefore they are connected 
Von. I.—I 
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in language. We never speak of a multitude, unless to say 
something applicable to a multitude. When something is 
intended applicable to a part, and something else applicable 
to another part, we separate them in our discourse. 

Something then was intended, equally applicable to all 
the three modes of transmission; and this shows that it can 
be nothing else but the same stock of descent. Something 
was to be done, equally applicable to all; for the statute 
directs what shall be done in those three cases. What ist? 
The answer is, the same stock of descent. There is a dif- 
ference between the description and the disposition of the 
estate. The word or, belongs to the former. It has nothing 
to do either distributively, or collectiwely, with the latter. 
Such estate shall go, &c. What estate? The estate which 
came by descent, gift or devise. ‘There is but one estate, 
and one channel for it to pass. 

5. To show the true meaning, and necessary construction 
of the words that are used. 

The words, “ parent or other kindred,” embrace . the 
brother. Parent includes father and mother. ll the other 
kindred are included under the other terms. General words 
comprehending particulars, are the same as an enumeration 
of particulars. The order in which they stand is of no im- 
portance. “ From the brother or other kindred,” would be 
the same as those now used. 

If a descent from all is provided for, the same as if 
enumerated, an immediate descent is intended. ‘They agree 
that an immediate descent in the case of gift and devise is 
intended; and in some cases of descent, as an immediate 
descent from the purchaser ; can both be intended? Does 
not an immediate, exclude an intermediate descent? Such 
a descent must come through those kindred who ate entitled 
to be stocks of descent. 

No other qualification is required than to be of the 
kindred. ‘The words are not to such of the kindred as are 
first purchasers. 

In the preface of Judge Swift’s Treatise on Descents, p. 
11, it is said in relation to our statutes; “ But in the law of 
descents there is an almost total change of the common 
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law. It is radically new in each state, bearing no resem- 
blance to the common law in most of the statespand having 
great and essential differences in all.” 

The laws of descent in every state in the union, except 
New York and New Jersey, are altogether different from 
the common law. 

The case of Hall vs. Jacobs, in 4 Harris & John. Rep. 
249, was this. The father devises to his three children, A. 
B. and C. and dies. A. and B. die intestate, and their shares 
descend to C. 

The court say, that the statute provides for three cases; 
1. Estates descended on the part of the father. 2. Estates 
descended on the’ part of the mother. 3. Estates by pur- 
chase. ‘This case is neither: “ but it vested in the intestate 
by immediate descent from his brother and sister, a course 
of descent expressly directed by the act of assembly in the 
case of a purchaser, and is known also to the common law.” 

In Stewart’s Lessee vs. Evans, 3 Harris & John. 287, an 
estate descended to John Stewart’s two children, Jane and 
Alexander. Jane died, and her portion descended to Alex- 
ander, who also died intestate. The question was, whether 
this estate came to the intestate, on the part of the father, 
or on the part of the sister. The defendant’s counsel 
agreed, “ that it'did not come from or through the father, 
yet that it was on the part of the father ;” and so the court 
decided without giving their reasons. 

In the case of Shippen vs. Izard, 1 Serg. § Rawle, 225, 
Tilghman, chief justice, says, “‘ The words on the part of 
the father, and from the father, are so different, that I can- 
not conceive how the former can be restricted to the father 
alone without violence to their plain meaning. Not only 
is there a difference in common phrase, but in legal accep- 
tation; for the phrase, on the part of the father, is familiar 
to the common law, and must have been borrowed from 
that source by the persons who drew this act of assembly. 
That it comprehends not only the father but all the an- 
cestors of the father, both paternal and maternal, appears 
by the citation of the plaintiff’s counsel from Co. Litt. 
12, a.” Yates, justice, was of the same opinion. 
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The act of Virginia of 1793, provides; that when an in- 
fant died seised of property, which descended “ from the 
father,” the maternal kindred should be excluded. 

In 1 Munford’s Rep. 183, the case of Tomlinson vs, Dil- 
liard, decided in 3 Call’s Rep. 120, was reviewed. The case 
of Wyatt vs. Muse and wife, also came: before the court. 

The case was a descent from the father to his children, 
and from a deceased child to the intestate. The court de- 
cided that the mother, or her issue, were not excluded, 
where the property was derived, not immediately, but by 
intervening succession from the father. (Cited also, the 
opinion of Justice Tucker, 215.) In p. 197, Mr Justice 
Tucker cites a former decision, and says; “ In that case it 
was determined, that Mrs Gee, the mother of Sarah Jones, 
was entitled to inherit lands from the daughter, who died 
an infant, which she had derived from her brother John 
Norfleet; to whom the same were devised by his father, who 
was also the father of Sarah Jones. In that case, however, 
John Norfleet had attained his age of twenty-one years ; but 
I was of opinion, and understood the rest of the judges who 
sat in the cause to concur with me in that opinion, that the 
mother might have inherited these lands, although John 
Norfleet had not attained his age of twenty-one years; for 
that the descent from the father to the daughter was not im- 
mediate but broken, and therefore not within the exceptions 
contained in the fifth and sixth sections.” 

The words of the act under which the above decisions — 
were made, are as follows: “ That where an infant shall 
die without issue, having title to any real estate of inherit- 
ance, derived by gift, devise or descent, from the father, 
and there be living at the death of such infant, his father, 
or any brother and sister on the part of the father, or the 
paternal grandfather or grandmother of such infant, or any 
brother or sister of the father, or any descendant of any of 
them; such estate shall descend and pass to the paternal 
kindred without regard to the mother or maternal kindred 
of such infant; in the same manner as if there had been no 
mother or maternal kindred.” 

In section sixth there is a similar provision as to estates 
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from the mother. ‘These are the words of the act of 1819; 
but they do not in this respect differ from the act of 1792. 

Many other decisions may be found, but not exactly to 

the point. The remarks of Mr Justice Roane, in 3 Call’s 
Rep. 96, are worthy of attention. 
» The case of Hilliard vs. Moore, in 2 Carolina Law De- 
pository, 590, is exactly like the case of Collins and Gard- 
ner, as to its facts. The decision was in favor of the mater- 
nal line, and would have been decisively against us, had 
the words of their act rendered such a decision una- 
yoidable. The words of the act are, “ descended on the 
part of the mother.” ‘This decision supports the distinction 
taken by Chief Justice Tilghman and Mr Justice Yates, in 
Serg. §& Rawle, already referred to. 

As to the spirit of the act, he contended: 

1. The defendants take for granted that the object was to 
preserve the estate in the family of Mary Collins. 

How do they arrive at this knowledge? The legislature 
have not declared their object. They have only provided 
certain means, and the extent of the object ought to be 
measured by those means. ‘They make the means bend to 
the supposed object. Because the object was to preserve 
estates in families to a certain extent, they conclude that an 
estate going out of a family defeats the intention. Have 
the Court a right to resort to other means than those of 
the statute? Do they do so at common law, in order to 
prevent an estate’s going out of a family ? 

2. A strong objection to the doctrine of a first purchaser, 
is the difficulty of ascertaining him, and the consequent 
uncertainty of the rule. 

The proofs of descents frequently rest in parol. The 
defendants take for granted, that the common law means 
will prevent the evil of an estate going out of the family. 
So uncertain and impossible is the proof, that the common 
law has abandoned it, and substituted a rule of law in the 
lieu of actual proof; this is the sixth canon of descents. 
In cases of actual descents from a real first purchaser, the 
difficulties are the same. 
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In 2 Bl. Com. it is said: “ Yet when an estate- has 
really descended in a coyrse of inheritance to the person last’ 
seised, the strict rule of the feudal law is still observed ; and 
none are admitted but the heirs of those through whom the 
inheritance has passed ; as if lands come to John Stiles by 
descent from his mother Lucy Baker, no relation of his 
father, (as such) shall ever be his heir to these lands. 

Here we may observe, that so far as the feud is really 
antiquum, the law traces it back; and will not suffer any to 
inherit but the blood of those ancestors from whom the feud 
was conveyed to the late proprietor. 

** But when through length of time it can trace it no far- 
ther, as if it be not known whether his grandfather George 
Stiles inherited it from his father: Walter Stiles, or his mo- 
ther Christiana Smith; or if it appear that his grandfather 
was the first purchaser ; in either of those cases, the law admits 
the descendants of any ancestor of George Stiles, either pa- 
ternal or maternal, to be in their order the heirs to John 
Stiles of this estate.” 

Again, to show how uncertain arule that of the first pur- 
chaser was; “ the doctrine of the whole blood (p. 230) was 
calculated to supply the frequent impossibility of proving a 
descent from the first purchaser. And this purpose it answers 
for the most part effectually enough. I speak with these re- 
strictions, because it does not, neither can any other method 
answer this purpose entirely.” 

Suppose three or four descents with the aid of whole blood, 
and sole succession. What could we do towards finding the 
purchaser, under half blood and partible inheritances. Let 
Blackstone answer: 2 Bl. 201. 

“Here then the supply of proof is deficient, and by no 
means amounts to a certainty ; and the higher the common 
stock is removed, the more will even the probability decrease. 
But it must be observed, that upon the same principles of 
calculations, the half blood have a much less chance of being 
descended from an unknown, indefinite, ancestor of the de- 
ceased, than the whole blood in the same degree; as in the 
first degree the whole brother of John Stiles is sure to be 
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descended from the unknown ancestor ; his half brother has 
only an even chance, for half John’s ancestors are ‘not his. 

“ So in the second degree, John’s uncle of the whole blood 
has an even chance ; but the chances are three to one against 
his uncle of the half blood, for three-fourths of John’s ances- 
tors are not his. In like manner, in the thifd degree, the 
chances are only three to one against John’s great uncle of 
the whole blood; but they are seven to one against his uncle 
of the half blood. This much less probability of the half 
blood’s descent from the first purchaser, has occasioned their 
general exclusion.” , 

These remarks apply to the case of areal descent. Sup- 
pose it is not known from whom the grandfather George 
Stiles inherited, his father Walter or his mother Christiana. 
The whole blood would give an even chance. The half blood 
might give only one in four. 

Partible inheritances increase the difficulty by the num- 
ber of descents. 

In a country increasing in population, and freed from the 
influence of those principles in the law of inheritance of 
England, which had their origin in feudal times; rules of such 
difficult application are impolitic and oppressive. 

Another objection to the doctrine of first purchaser is, 
that it is inconsistent with an allodial tenure. It acknow- 
ledges a claim in some other person than the intestate. This 
is an objection to going back at all. But going to the first 
purchaser is worse, because he has no claim, either at com- 
mon law or the statute ; at common law it was in the lord. 

If we give it to any one, give it to him who has some 
share of claim. 

It sacrifices the main objects of regard, the kindred of 
the intestate, in favour of a subordinate object; the blood of 
the purchaser. 

Among the reasons for the construction of the act of the 
legislature, claimed by the plaintiff, Mr Whipple urged, that 

“Descent, gift, and devise,” are connected on account 
of blood. Whose blood? That of the devisor and devisee, 
not that of the purchaser. The consideration being their 
blood, the reward ought to be to their blood. 
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The three modes of transmission are the acts of the party. 
The person who bestowed the bounty is the only person 
having any claim. His claim extends only to the person 
upon whom he bestowed the bounty, his heir. He has no 
claim on any future descendant, because to him he has not 
been liberal. ® ; 

The claim then is by the devisor or ancestor, because he 
is the only source of the bounty. 

The estate descends upon his heir or devisee, and him 
alone ; because he alone is indebted to the ancestor or devisor, 
to the extent of the bounty conferred, and to no greater extent. 

The intestate, Mary C. Gardner, was her mother’s heir for 
one-third ; that was the extent of her bounty. To her brothers 
for two-thirds. For the same reason that Mary Collins has 4 
claim for one-third, the brothers have for two-thirds. 

She transmitted her portion of her father’s estate to her 
children. This gives her a claim upon each. If her children 
transmit their portion of her estate, they have the same claim 
upon those to whom they transmit it. 

The plaintiff’s counsel denied that the construction claim- 
ed by the counsel for the defendant was the received law 
of Rhode Island. No case was cited on the argument in 
the circuit court to establish such a construction ; and when 
the experience of the bar was appealed to upon the subject, 
it was not followed by any evidence that the principles of 
construction the defendants asserted, had ever gone into 
use in the state, with the sanction of a judicial decision. 
While he admitted that the statement of the counsel of the 
defendant, that the law was with him by the common under- 
standing of those, who did not from their education or their 
situation know what the law was; he denied that this, which 
might be denominated “ street law,” could or should have 
any influence in this Court. The construction which this 
Court would give, would be adopted from other views, and 
from higher authorities; the principles of the common law, 
and the fair and legal import of the words of the statute. 


Mr Robbins, for the defendants. 
The common law of descent of England has two leading 
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objects in view ; one is to preserve the inheritance in the 
blood of that family by whom it was originally acquired: 
this is the dictate of natures for it is an object that ap- 
proves itself to reason, and recommends itself to the best af- 
fections of the human heart: it operates as a stimulus to 
exertion, by fornishing the means and the hope of building 
up, and perpetuating a family, and providing for its happi- 
ness: it cherishes, by gratifying the love of kindred, a natu- 
ral and a noble sentiment, and one in which the sentiment 
of,patriotism itself has its root; for the love of country is but 
the love of kindred expanded. 

The other leading purpose is, to keep the inheritance en- 
tire, by keeping it, for the time being, in a single represen- 
tative of that family by whom it was acquired: this object 
was the offspring of state policy; and by it the sentiments 
of nature are more or Jess controlled. 

The people of Rhode Island brought with them from their 
mother country, aefond attachment to both views; and of 
this the proof is, that for more than one hundred years, the 
law of descent of England was their law. But at length in 
1770, they were weaned from one of these objects; namely, 
that of keeping the inheritance entire, by keeping it in a 
single representative of the family : but the other object, that 
of keeping the descent of the inheritance in the blood of the 
family by whom it had been acquired, they fondly retained, 
and still fondly cherish. 

This case comes up upon the division of the court below, 
as to the interpretation of ‘the statute of descent, passed in 
1822, which is the same in substance as the statute passed 
in 1798. One interpretation gives the estate in question to 
the plaintiff, the other interpretation gives the estate to the 
defendants; between the two interpretations lies the conflict 
of the cause. 

The defendants claim the inheritance of this estate under 
a provision of the statute, which is in these words, viz. 

“ When the title to any real estate of inheritance, as to 
which the person having such title shall die intestate, come 
by descent, gift, or devise, from the parent or other kindred 
of the intestate, and such intestate die without children, such 
Vou. I1.—K 
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estate shall go to thekin next to the intestate, of the; blood 
of the person from whom such estate came or descended; if 
any there be.” 

The question is as to the person referred to, whose blood 
is to inherit. Is it the person from whom the estate drigis 
nally came or descended to the intestate? If so, then the 
estate goes to the defendants; for they are the next of kin 
to the intestate who are of the blood of that person; it goes 
to the defendants and it keeps the descent of the family in- 
heritance in the blood of the family, by whom it was acquir- 
ed, and from whom it has descended : and this is one inter- 
pretation. Or, is it the person from whom the estate last 
came or descended? Ifso, then the estate goes to the plain- 
tiff; for though the defendants are of the blood of that per- 
son, and of kin to that person as well as the plaintiff, yet 
the plaintiff is nearer of kin to that person; it goes» to the 
plaintiff, and the family inheritance goes out of the blood of 
that family by whom it was acquired, and from whom it has. 
descended, into the blood of another and-a foreign family ; 
hereafter to descend in the blood of that foreign family : and 
this is the other interpretation. 

Now, “ blood of the person from whom such estate came or 
descended” may mean either the person from whom it origi- 
nally came or descended, or the person from whom it last 
came or descended: neither the word originally, nor the 
word last is used, but either may be understood as implied, 
as the case may require; and that word must be understood 
as implied which is necessary to express that meaning. That 
meaning must be adopted which was the meaning of the 
legislature. But one way of settling what was the mean- 
ing of the legislature in this case is known, and that is, by 
determining what was the object of the legislature in mak- 
ing this provision. Doubtless, the legislature intended those 
words to be understood in that sense which is necessary to 
the accomplishment of their object. Say that the object was 
to preserve the family inheritance in the blood of that fa- 
mily by whom it had been acquired, and from whom it had 
descended ; and our construction must be adopted, in order 
to effectuate that object; for if it is not, and the other con- 
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struction is adopted, that object must be defeated. It would 
be defeated in the present instance at-once; it must be in all 
cases sooner or later. 

Even, if there were any verbal or literal difficulties in 
the way of our construction, and none are perceived, they 
must give way when opposed to the intention of the legis- 
lature; for,it is a settled rule of law, “ that what is within, 
the lettera#¥ a statute is not within the statute, if it-be not 
within the intention of the legislature.” The construction 
claimed by the defendants appears the most natural of the 
two; and must so,appear to every mind accustomed to that 
law of inheritance, which our construction supposes. In 
expressing this idea we would not think of using the word 
originally; we would understand that word as implied, and 
would suppose that every body would understand it: as 
implied. 

But it is enough that these words are susceptible of either 
interpretation; and that the object of the legislature in 
making that provision, is to determine which of them is the 
true interpretation. . 

That the object of the legislature was to preserve and 
perpetuate the family inheritance in the blood of the family, 
by whom it was originally acquired, appears as evident as 
if they had so said in so many words. 

It is obvious in the first place from the distinction which 
the statute makes between estates acquired by the intestate, 
and estates derived to the intestate from parent or. other 
kindred. As to all estates acquired by the intestate, or de- 
rived to him from any person, other than parent or other 
kindred; the statute makes the intestate the stock of inhe- 
ritance, and his next of kin his heir at law. But as to all 
estates derived to the intestate from parent or other kindred, 
| by descent, gift, or devise; the statute makes the person, 

from whom the estate came or descended, the stock of in- 
-heritance; and it makes the next of kin to the intestate, 
who is of the blood of that person, the heir at law. Now, 
it is inquired, what possible object could there have been 
for this distinction, but that of keeping the family inherit- 
ance in the blood of the family ? 
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But further, the same distinction is made between states 
derived, and derived in the same -manner too, to the in- 
testate. If the estate is derived, to the intestate, by descent, 
gift or devise; but not derived from a parent, or other Kin- 
dred ; he is made the stock of inheritance, and his next-of 
kin is made his heir at law. But ifttHe estate is derived to. 
him, from a parent or other kindred by desceat or devise, 
then the person from whom“t came or descend@ is made 
the stock of inheritance ; and the next of kin, syho is of the 
blood of that person, is made the hew at law. Providing 
then a different stock of descent, and apdifferent rule of 
descent, for estates derived from a parent or other kindred, 
and for those estates only, must have beenpdone to keep the 


descent of such estates in the blood of such parent or other * 


kindred; and could have been done with no “other view. 

Then it is asked, if this,’which had always been an object 
of their descent law, was not to remain a provision of their 
descent law, why was this provision introduced at all? 
If this object was to be abandoned, this provision,was not 
necessary. If this'was not the object, and their construc- 
tion be the true one, the legislature made a general rule of 
descent; and then made an exception to it, by which ex- 
ception no rational end whatever was to be answered. 

It has been said, that it always had been the wish of the 
descent law of that people, to perpetuate the family inhe- 
ritance in the blood of the family. A short review of the 
history of that law, will prove this a correct statement. 

The common law of descent of England, was the law of 
descent of that people to 1718, without any alteration or 
intermission. This law was secured by their descent law 
up to that time; for it was one ofits great purposes. In 1718 
they made a statute of descents, which made the intestate, in 
all cases, the stock of inheritance, and his next of kin his 
heir at law. But, in the short period of ten years, this sta- 
tute was repealed, and for the very reason that this object 
was thereby abandoned. ‘The preamble states, “ For as 
much as the aforesaid act is found by experience to be very 
prejudicial by destroying inheritances,” “ be it therefore 
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enacted,*&c. By destroying inheritances—that.is, inhe- 
ritances as they theretofore had existed, and by which 
family estates had been kept in the blood of the family. 
This repeal left the common law of descent to reyive as the 
law of descent of that people; by which the first law was 
again secured to them, and remained their law of descent 
to 1770.- In 1770 they-made another statute of descent; 
but in making which, they were careful to preserve the ob- 
ject which had been abandoned by the statute of 1718. In 
this statute of 1770, they made the intestate, in all cases, 
the stock of inheritance; but in all collateral inheritances, 
they made the next of kin of the full blood of the intestate, 
the heir at laws As this statute of 1770 made the intestate 
in all cases the stock of inheritance, the making the next of 
kin of the full blood to the intestate, in all collateral inhe- 
ritances, the heir at law, was necessary to the plan of 
keeping the descent of the estate in the blood of the family. 
This restriction of the descent in collateral inheritances, 
was adopted for this purpose. 

This rule, like the common law rule of descent, would be 
attended with some occasional cases of apparent hardship. 

This statute continued unaltered as this provision to 1798, 
when all the statutes were revised, and this among the rest. 

The statute of 1798 proposed to accomplish the same pur- 
pose, which was accomplished by the statute of 1770, but 
by different means; and by a modification that would avoid 
those occasional cases of apparent hardship, which resulted 
from the application of the rules established by the statute 
of 1770. 

The statute of 1798 made the intestate the stock of inhe- 
ritance, and his next of kin the heir, but not in all cases as 
did the statute of 1770; it excepted cases derived to the 
intestate by descent, gift or devise, from the parent or other 
kindred; and as to those excepted cases, it made the per- 
son from whom the estate came or descended, the stock of 
inheritance, and made the next of kin to the intestate of the 
blood of that person the heir at law. By this modification, 
by making the blood, not the full blood only, of that person 
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the heir at law; it obviated the hardships occasionally inei- 
dent to the rule established in the statute of 1770. 

This statute continued to 1822, when all the statutes were 
again revised, and this among the rest. The statute of 1798 
is re-enacted in the statute of 1822, in-substance, differing 
only in form. As to all. the cases in which the intestate is 
to. be the stock of inheritance, or his next of kin to be, the 
heir; and as to all the excepted cases in whiclv the person 
from whom the estate came or descended, is to be the stock 
of inheritance, and the blood of that person to be the heir; 
both statutes are the same. 

From this deduction of the history of the law descent of 
Rhode Island, which can not be impugned in any one par- 
ticular, but which will be found verified and confirmed 
throughout by an examination of that law, it must be admit- 
ted that it has always been the object of that law, to keep 
the inheritance in the blood of that family, by whom it had 
been acquired, and from whom it had descended. 

A reference to the statutes of 1718, and of 1770, will 
verify this exposition of those statutes. 


Again; that such was the design of the legislature, may : 


be, and must be inferred from the understanding and the 
practice, which has prevailed in the state on this point. The 
question is practically settled, though not judicially, and 
settled for such a length of time, as gives to the practical 
settlement all the force of a final judicial determination. 
For it is the result of an impression, so universal and so de- 
cided, as to have precluded all doubt and all litigation up 
to the origin of this action. 

Nor is the statute of 1798 to be considered as a new 
statute of descent, introducing and prescribing a course of 
descent for the first time: this however it is not; for it is 
to continue only to regulate the ancient course, not to origi- 
nate a new one. It is now thirty years since that statute 
was made; and the rule of descent thereby established, 1s 
still the rule of descent in the state. Now all the collateral 
descents, in all the state during all that time, have been cast 
according to the defendant’s construction of the statute, 
without a question being made, as to their being rightfully 
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cast; and have been, and now are enjoyed accordingly. Not 
an instance Of a descent in that state, contrary to this state- 
ment, has been, or can be cited. How numerous those de- 
scents have been, is not known; but in that length of time 
they must have been numerous. This fact is at once a proof 
of this practical construction by the whole state ; extending 
back a full quarter of a century, prior to the origin of this 
action; and of the mischiefs, whiclya judicial reversal of this 
"practical constructién would now produce: for it must un- 
setfle every one of those descents, which possession has not 
matured into a perfect'title. 

We,need not go out of this case, to see in the descents 
which have occurred in the case, how settled the impression 
has been, that the family inheritance must descend in, and be 
confined to the blood of the family according to our con- 
struction of the statute. j 

There was, in the first place, on the death of John Gardner, 
in 1806, the descent of his third part of the estate to his 
surviving brother and sister. No stress is laid upon this; 
for upon both interpretations, the descent was rightly cast. 
But then came the death of George Gardner in 1811, and 
the descent of his third part, and of his half of John’s third 
part. On whom was the descent now cast? ,On Mary the 

surviving sister; the descent of the whole, as well that part 
which George inherited from his brother John, as that part 
which George inherited from his mother. The plaintiff 
agrees to all this—agrees that she succeeded legally, right- 
fully and exclusively, to the part which George had inherited 
from John. If John, the person from whom it last descend- 
ed was the stock of inheritance as to this part, the plaintiff 
was entitled to succeed equally with Mary. The plaintiff 
himself agrees that John was not the stock of inheritance as 
to this part; for he agrees that he himself was not entitled 
to succeed to any share of that part. The plaintiff himself 
agrees that the mother, from whom the estate had originally 
descended, was the stock of inheritance; for he agrees that 
Mary, her child, alone, had the right to succeed. Then how 
can the plaintiff claim to inherit frem Mary, on a prineiple 
on which he agrees he could not claim to inherit from her 
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brother George, as to the part which George inherited from 
his brother John? If the plaintiff could not miake Johmthe» + 
stock of inheritance, as to the estate which George inherited 

from his brother John, how can he make Mary the stock of 

inheritance, as to the estate whieh she inherited from -her 

brother George? He has, in truth, surrendered the very prin- 

ciple in controversy, and left himself no ground to stand on; 

for he has made it a matter of record, and the Court are now 

called upon to give to the plaintiff an estate, to which he has 
agreed, and agreed on the record that he has-no title. * 

In proof of this position, the Court are referred to the 
statement of facts ; and especially to that part distinguished 
by italics. It reads thus: “ That thereupon (that is, upon 
the death of George), his part of said. estate, (that is, one 
moiety of the whole estate, including his original third part 
who had previously deceased,) that thereupon his (George’s) 
part, descended to and vested in, his sister the said Mary C. 
Gardner in fee simple ; and she became seised and possessed 
of the same accordingly. And*thereby became seised and 
possessed of the whole estate in question in fee simple.” ~ 

The legal eflect of this statement, in this.case, and upon 
this case, is a striking illustration of that familiar, that 
settled, that riveted notion, prevalent in Rhode Island in 
favour of the principle of descent, which we contend for. 
The plaintiff's counsel at the time, probably, were not aware 
of its palpable inconsistency, with the new principle of de- 
scent, which they had to contend for; and unreflectingly 











made the statement, according to their habitual notions on nay 


the subject. ' . 

And the descent itself is another striking. illustration of 
the same fact. It took place in 1811, eighteen years ago; 
was acquiesced in then, has been acquiesced in ever since, 
and is ratified even now, so far as a recorded agreement can 
ratify it. 

Then came the death of Mary C. Gardner, and the descent 
of the whole estate ; of which she had one-third directly 
from her mother, and the other two thirds, from her mother, 
but through her two brothers. On the death of Mary, how 
was the descent cast or supposed to be cast ? 
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That such has been the practical construction of the sta- 
tute, must be admitted, as no instance to the contrary has 
been cited, or can be. 

The state of Connecticut have a parallel provision in their 
statute of descents. Its construction there is considered as 
settled, though it never has been judicially settled ; it is con- 
sidered as settled, because long and uniform practice has 
settled it. The attention of the Court is invited to the de- 
scent law of Connecticut ; as it has been said, that the pro- 
vision in the Rhode Island law was framed by the provision 
in that ; and there is to be found in the statute of 1798, some 
internal evidence of the fact. It was long in that state a 
vexata questio, whether the words, next of kin, in their then 
subsisting statute of descents, did not mean, when applied 
to real estate in the collateral descent, “next of kin to the 
intestate of the full blood ;” which was much agitated, and 
variously decided by their courts ; but it was finally decided, 
that next of kin meant, next of kin in the civil law sense of 
the expression; which had no reference to distinction of 
blood. It was with a view to preclude this very controversy, 
that the Rhode Island statute of 1798, in providing for the 
descent of all that part of the intestate’s estate which is 
made to descend to the next of kin to the intestate, adds, to 
the words next of kin, these seemingly unnecessary words, 
“computing according to the degrees of the civil law.” 
The struggle in that state, about the meaning of the words 
next of kin, it is believed, was occasioned by the strong pre- 
valent sentiment of that people in favour of keeping the 
family inheritance in the blood of the family. For they 
were so dissatisfied with the final judicial decision, which 
frustrated that object, that their legislature afterwards, in the 
first revision of their laws, introduced this special provi- 
sion—viz. 

*‘ Provided that all the real estate of the intestate, which 
came to him by descent, gift or devise, from his or her 
parent, ancestor, or other kindred, shall belong equally to 
the brothers and sisters of the intestate, and those who le- 
gally represent them, of the blood of the person or ancestor 
from whom such estate came or descended ;” going on and 
Vou. I1.—L 
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following out the same principle ; if there be not any brother 
or sister. 

This statute was made in 1784; therefore soon after the 
termination of this controversy. The practical construc- 
tion of their statute ever since, has been precisely the 
practical construction given to that of Rhode Island; and 
there all the estates coming within their proviso, have uni- 
formly descended to the blood of the person or ancestor from 
whom the estate originally came, whether by descent, gift 
or devise. And such is considered as the settled law of that 
state; but how settled? not by any judicial adjudication, for 
there has been none ; but by an uniform practical execution 
of the statute, according to that construction. Wherein 
such a practical construction is inferior, in point of authority, 
to a judicial decision, it is difficult to comprehend. 

The authority for this statement will be found in the case 
of William Hillhouse vs. Levi Chester, Day’s Reports, Vol. 
III, page 166; and also in the statute laws of Connecticut, 
Digest of 1821, page 208. 

In the statute regulating descents in New York, there is 
also a parallel provision. It is said that there has never 
been any controversy as to its construction ; of course there 
can be found no judicial decision settling its construction. 

‘The provision is in these words, viz.—*‘ And in such case, 
every brother and sister of the half blood of the person so 
seised, shall inherit equally with those of the full blood; 
unless when such inheritance came to the person so seised, 
by descent, devise or gift of some one of his or her ances- 
tors; in which case, all those who are not of the blood of 
such ancestor, shall be excluded from such inheritance.” 
See the act to regulate descents of the state of New York, 
Laws of New York, Vol. 1. p. 46, sec. 4. 

It is remarkable how exactly alike in all essential particu- 
lars, are all these provisions in both the laws. In one, it is 
the estate coming by descent, gift or devise; in the other, it 
is the estate coming by descent, gift or devise; in the Rhode 
Island law, it is the estate coming from parent or other kin- 
dred; in the Connecticut provision, it is the estate coming 
from parent, ancestor or other kindred; in the New York 
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provision, it is the estate coming from the ancestor. But 
what is most remarkable is, that they all agree in designat- 
ing the person whose blood is to inherit, in the same general 
way. In all, it is the person from whom the estate came or 
descended ; leaving the word originally, to be understood as 
impliedy and as what would of course be understood as im- 
plied. 

As to the meaning of the word “ blood,” as used in the 
proviso; whether it mean blood or full blood, it is not deem- 
ed necessary to discuss in this case: for, whether it mean the 
one or the other, the plaintiff is not entitled to inherit upon 
our rule. Our rule is, that the blood of the person from 
whom the estate originally came, is to inherit ; and the plain- 
tiff is not of that blood. 

It is said, that the rule (if ours be the rule,) could have 
been more technically expressed; and it is inferred that it 
could not be the rule, because this was not done. But does it 
not appear that this difficulty operates both ways? The dif- 
ficulty is, that the words do not mark our rule with absolute 
precision ; but if they did, there could be no controversy 
between the parties. The argument is just as good for one 
as for the other ; and therefore is good for nothing for either. 

It is said that the common law considers a gift or devise 
as a purchase ; and the purchase as the stock of inheritance: 
and that we must consider descent as standing on a common 
foot with gift and devise. 

It is true that the common law considers the donee or 
the devisee as the stock of inheritance. But the question is 
not who is made so by the common law, but whom the 
statute makes that stock. It is very clear that the person 
whom the common law makes that stock, is not the same 
the statute does. ‘The common law makes it from the donee 
or devisee ; that is, the intestate himself, if he be donee 
or devisee,: but the statute certainly does not; it goes back 
of the donee or devisee to some other person; now to say 
that the donor or devisor is that person, is begging the ques- 
tion. It may go through the donor or devisor, back to the 
person from whom the estate originally came; and must, if 
that was the intention. ‘The family inheritance may as well 
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come down through gifts and devises, as through a course of 
descent; and the words gift and devise were coupled with 
the word descent, purposely to cover the whole inheritance. 

As to the authorities cited by the counsel for the plaintiff, 
Mr Robbins observed, that none of them seemed to conflict 
with any of the grounds which had been taken for the defen- 
dant. 

In all the numerous references to Reeves’s Law of Descent, 
not one militates with these grounds; nor is it supposed that 
the practical construction of the parallel provision of the 
Connecticut statute is different from ours. 

As to the two cases from Sergeant § Rawle’s Ruth 
and from Harris & Johnson, they are cases under the sta- 
tutes of Pennsylvania and Maryland, which are different from 


that of Rhode Island. Theirs extends only to the estate ~ 


which comes by descent ; not like the one under which the 
defendant holds to the estate, which comes by gift or devise, 
as well as by descent. And one of those cases only goes to say 
that the estate by devise was not embraced by the proviso in 
the Maryland statute, relating to estates by descent; and that 
the estate by devise descended upon other principles. 


Mr Justice Srory delivered the opinion of the Court. 

This case comes before us from the circuit court of Rhode 
Island, upon a certified division of opinion of the judges of 
that court, upon the question whether the plaintiff was en- 
titled to recover upon a statement of facts incorporated into 
the record. The action was an ejectment for two-third parts 
of certain land described in the writ; and the title of the 
parties being by descent, depends altogether upon the true 
construction of the statute of descents of Rhode Island, of 
1822. Accordingly as that statute shall be construed, the 
land now in controversy belongs to the plaintiff or the de- 
fendants. j 

The material facts are, that the estate (two-thirds of which 
are demanded in the writ) was devised by John Collins to 
his daughter Mary Collins in fee. Upon her death in 1806, 
the same descended to her three children, viz. John C. Gard- 
ner, George Gardner, and Mary C. Gardner. ‘The two bro- 
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thers died intestate and without issue; and Mary C. Gardner, 
as heir to her brothers, became seised of the whole estate, 
and died intestate and without issue,in December 1822. The 
defendants are the uncle and aunt of Mary C. Gardner, the 
intestate, of the whole blood; being children of John Col- 
lins, the devisor, and brother and sister of her mother, Mary 
Collins. The plaintiff is the brother of Mary C. Gardner, 
the intestate of the half blood; and he holds a conveyance 
of their shares from her other brothers ahd sisters of the half 
blood, they being children of her father by a former mar- 
riage. The plaintiff and his brothers and sisters of the half 
blood claim the two-thirds of the estate now in question, as 
her heirs of the half blood; and the defendants claim the 
same as her heirs of the whole blood. It is admitted on all 
sides, that the one-third which Mary C. Collins took by im- 
mediate descent from her mother, belongs to the heirs of the 
whole blood. But the other two-thirds, being taken by im- 
mediate descent from her brothers, it is contended that by 
the statute of 1822, it passes to her heirs of the half blood. 

If this question had been settled by any judicial decision 
in the states where the land lies, we should, upon the uni- 
form principles adopted by this Court, recognise that decision 
as a part of the local law. But it is admitted that no such 
decision has ever been made. If this had been an ancient 
statute, and a uniform course of professional opinion and 
practice had long prevailed in the interpretation of it, that 
would be respected as almost of equal authority. But no 
such opinion or practice has been known to prevail ; and in- 
deed, the statute itself is but of very recent origin. Even 
the statute of 1798; of which, in respect to this point, that 
of 1822 is almost a transcript, is not of a date so remote, as 
to enable us to presume that many cases could have arisen 
in that state, on which to found a practical construction, 
without some unequivocal evidence. 

The most that has been urged is, that there has been some 
general understanding among the people, that such was the 
meaning of the statute; but even this, though very re- 
spectably attested, is encountered by equally respectable 
statements on the other side. We are driven therefore to 
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consider the question as entirely new and unsettled ; and to 
be decided not upon the mistakes of parties relative to their 
rights in one or two unadjudicated cases, even if they existed, 
but by the true construction of the statute itself. 

The statute of 1822 enacts, that “‘ when any person having 
title to any real estate of inheritance shall die intestate as 
to such estate, it shall descend and pass in equal portions to 
his or her kindred in the following ‘course, &c.” Among 
other clauses is the following, “if there be no father, then 
to the mother, brothers. and sisters of such intestate, and 
their descendants, or such of them as there be.” In the 
present case there was no father or mother of Mary C. Gard- 
ner, the intestate, living at the time of her decease; and as 
her brothers and sisters of the half blood are her brothers 
and sisters within the meaning of the statute, they would be 
entitled to the estate in question beyond all controversy ; if 
there were no other disqualifying clause. But in a subse- 
quent clause of the statute in the nature of a proviso, it is 
declared, that “ when the title to any estate of inheritance, 
as to which the person having such title shall die intestate, 
came by descent, gift, or devise from the parent or other kin- 
dred of the intestate, and such intestate die without children, 
such estate shall go to the kin nezt to the intestate of the 
blood of the person from whom such estate came or descend- 
ed, if any there be.” ‘The most material differences between 
the statute of 1798 and that of 1822, so far as regards this 
question is, that the words “if any there be” are omitted in 
the former, which also uses the words “ next of kin to,” in- 
stead of “kin next to.” Both of these circumstances have 
been relied on at the bar as indicating a probable change 
of intention. It is said that both acts admit of two readings, 
viz. “ to such of the next of kin of the intestate as are of the 
blood, &c.” or “ to the nearest of such of the kin of the intes- 
tate as are of the blood,” &c. The latter reading will give 
the estate to a remote relation of the intestate of the blood, 
although he be not of the next of kin of the intestate. The 
former reading requires that the party should be of the next 
of kin, (that being the primary intention), as well as of the 
blood ; and therefore, if a person be not of the next of kin of 
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the intestate, although he be of the blood, he cannot take; 
and the words of the act of 1822, “if any there be,” are re- 
lied on to fortify the construction. 

We think the legislative intention in both acts was the 
same ; and that the transposition of the words “ next of kin” 
to “kin next,” was accidental, and not introductory of any 
new object. The true construction of the statute of 1822 is, 
that it gives the estate to the next of kin of the intestate who 
are of the blood, excluding all others though of a nearer de- 
gree who are not of the blood, &c. 

In this view of the clause, two questions have been argued 
at the bar. 1. Whether the words “ of the blood” include 
the half blood ; or exclusively apply to the whole blood. 2. 
Whether the words “came by descent, gift, or devise from 
the parent and other kindred of the intestate,” are limited to 
a proximate and immediate descent, gift, or devise from 
such parent, &c. to the intestate; or include a descent, gift, 
or devise which can be deduced mediately from or through 
any ancestor, however remote, who was the first purchaser 
to the intestate. ; | 

The first question has not been seriously pressed in this 
Court by the counsel for the defendants, though it consti- 


tuted in the court below a main ground of argument. We a 
think that the phrase ‘ of the blood” in the statute includes | 
the half blood. This is the natural meaning of the word 
“ blood” standing alone, and unexplained by any context. 


A half brother or sister is of the blood of the intestate, for 
each of them has some of the blood of a common parent in | 
his or her veins. A person is with the most strict propriety 
of language affirmed to be of the blood of another who has 
any, however small a portion, of the same blood derived 
from a common ancestor. In the common law, the word 
“ blood” is used in the same sense. Whenever it is in- 
tended to express any qualification, the word whole or half 
blood, is generally used to designate it, or the qualification 
is implied from the context on known principles of law. 
Thus, Littleton in his sixth section says, that none shall in- 
herit “ as heir to any man, unless he be his heir of the 
whole blood; for if a man hath issue two sons by divers 
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ventres, and the eldest purchase lands, &c. &c. the younger 
brother shall not have the land, &c. because the younger 
brother is but of the half blood to the elder.” The same 
distinction is found in section eighth of the same author; 
and Lord Coke in his commentary on the text constantly 
takes it. So Robinson, in his Treatise on Inheritances, 
45, after laying down the rule, that the person who is to 
inherit must be of the whole blood to the person from whom 
he proximately and immediately inherits; adds, that he must 
also be of the blood of the first purchaser ; but that it is suf- 
ficient to satisfy this that he is of the half blood of such 
purchaser. The legislation of Rhode Island leads to the 
same result as to the meaning of the word “ blood.” That 
colony was governed by the English law of descents from 
its first settlement until the year 1718, a period of more 
than half a century. By an act passed in 1718 the real 
estate of the intestate was divided among all his children, 
giving the eldest son a double share, &c.; and in default of 
issue, the same was distributable among the next of kin of 
the intestate, within equal degree, &c. This act was re- 
pealed in 1728, and the common law course of descents was 
revived and remained in force until 1770, when an act was 
passed, providing substantially for the same distribution as 
the act of 1718. It contained, however, this remarkable 
proviso, “ that no distribution of any real estate in conse- 
quence of this act, shall extend or be made in the collate- 
ral line beyond the brothers and sisters of such intestate 
and their children, and to those only of the whole blood.” 
In 1772 the act of 1770 was repealed in regard to the 
double share to the eldest son, but in other respects it re- 
mained in force until the revision in 1798, when the proviso 
that none should inherit in the collateral line except the 
whole blood was dropped; and there is not either in the act 
of 1798 or of 1822 any clause referring to the blood of any 
person as a stock of descent, except the very clause upon 
which the present questions arise. When, therefore, the 
distinction between the whole and half blood, was well 
known in the colony, not only as a part of the common law, 
but as a part of its own legislation, and the proviso is 











—_— i. ~~ oe ee ott ee ae 








JANUARY 'TERM 1829. 89 


[Gardner vs. Collins et al.} 


dropped in which the words “ whole blood” were studiously 
used ; and the words “ of the blood” only, are found in any 
correspondent provision; it affords a strong presumption, 
that the whole. blood were no longer deemed to be exclu- 
sively.entitled to inherit, but that the half Alood should be 
letin. If the half blood were not permitted to inherit im 
cases of this sort,,this anomaly might occur; that a. son 
might inherit from his parent the moiety of an estate di- 
rectly, which he could not inherit from his brother of thé 
half blood, to whom it had passed by descent from the same 
parent, if such brother should die without issue. We see 
no reason, then, to doubt, that the words “ of the blood,” 
include the half as well as the whole blood. The plaintiff, 
then, and those from whom he claims being the next of 
kin of the intestate(a), and of the bloodof her two bro- 
thers(b), from whom she immediately derived that part of 
the estate which is now,an controversy ; is entitled to recover, 
uriless the statute in thé.othér ‘part of the clause defeats the 
descent. 

This leads us to the second question. The estate origin- 
ally came from John Collins by devise to his daughter Mary 
Collins, and by descent from her to her three children, and 
mediately as to the two thirds to the intestate, through her 
brothers. The counsel for the plaintiff contends, that the 
clause looks only to the proximate and immediate descent; the 
counsel for the defendants, that it looks to the origin of the 
title in the first purchaser, and requires that the party claim- 
ing as heir, should be of the blood of the first purchaser, 
through whatever intermediate devolutions by descent, gift 
or devise it may have passed, and however remote may be 
the first ancestor. If the latter be the true construction of 
the clause it goes far beyond the common law, for that 
stopped at the last purchaser in the ancestral line, (and 
persons taking by devise or gift are deemed purchasers,) and 


(a) See Smith vs. Tracey, 2 Mod. 204; Crook vs, Watts, 2 Vern. Rep. 124; 
S. C. Shower. Part. Cases, 108. 

(6) See Cowper vs. Cowper, 2 Peere Will. 720. 735; Collingwood vs. Pace, 
1 Vent. 424; Watkins on Descents, 227, 228. [153.] note; Reeves on De- 
Scents, 176. 
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ascended no higher than,it could trace an uninterrupted 
course of descents. The common law, therefore,,would 
have considered Mary Collins as the first purchaser forall 
its own purposes-of descent. The words are, when the 
title to any real-estate, &c.,as to which the personshaving 
such title shall die intestate came by descent, gift or devise 
from the parent, or other kindred of the intestate,” &c. 
‘Now what reason is there to suppose that the legislature, in 
‘this clause, meant in favour “ of the blood ofthe person, 
from whom such estate came or descended,” to extend its 
reach beyond that of the common law? No such intention 
is disclosed on the face of the provision; and every pro- 
gressive enactment, for the last fifty years in Rhode Island, 
is a relaxation of the strict canons of descent of the common 
law. The words themselves certainly do not necessarily 
require such an interpretation. As to descents, as well as 
gifts and devises from a parent, it igjplain that the act looks 
dnly to the immediate desceént’or title. A descent froma 
parent to a child cannot be constriféd to mean a descent 
through and not from a parent. So a gift or devise froma 
parent must be construed to mean a gift or devise by the 
act of that parent; and not by that of some other ancestor 
more remote, passing through the parent. It has been 
urged, in another quarter entitled to great respect, that the 
words may be construed distributively ; that a distinctiog 
may be taken between a descent, gift or devise, from a 
parent, and a descent, &c. from other kindred; and so, also, 
that the words descent, gift and devise may be construed 
distributively ; so that in cases of descents, the party who 
shall inherit is to be of the blood of the first purchaser, from 
whom by intermediate descents it was passed to the intestate ; 
and that, in cases of gifts or devises, the donor or devisor 
shall alone be the person whose blood is to be inquired for. 
It may be admitted, that the clause is susceptible of such a 
construction without any great violation of its terms. But 
we do not think, that such is the natural construction of 
the terms, nor is any-legislative intention disclosed, which 
would justify us in adopting it. There does not seem any 
sound reason, why the clause should be construed in the 
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case of a’parent, differently from what it would be in the 
case of any “ other kindred of the intestate.” The latter 
words must be construed inthe same manner as if each 
class of kindred had been enumerated in detail; such as 
uncles, brothers, grandparents, cotsins, &c. &c.; and if 
they had been, the same rule from the specific enumeration 
must have been applied to them, as*is now sought to be 
applied to thegease’of parents. The general expression 
must be deemed to include al! the particulars. Then, as to 
the distinction between descents, and gifts and devises. 

It is true, that in a sense an estate’ may be said to come 
by descent, from a remote ancest6r to a person, upon whom 
it has devolved through many intermediate descents. But 
this, if not loose language, is not that sense Which is ordi- 
narily annexed to the term. When an estate is said to have 


. descended from A. to B., the natural, and obvious meaning 


of the words is, that itis an immediate descent from A. to 
B. If other words of a statute should seem to require an- 
other and more enlarged meaning, there would be no abso- 
lute impropriety in adopting it; but if the true sense is to 
be sought from the very terms per se, that which is the usual 
sense would seem most proper to be followed. It is not for 
courts of justice to indulge in any latitude of construction, 
where the words do not materially justify it; and there is 
no express legislative intention to guide them. But we 
think, that the connexion in which the words stand, justify 
us in adhering to the ordinary interpretation. If in cases of 
gifts and devises, the blood of the proximate donor or de- 
visor is alone to be regarded, there being no distinction 
pointed out in the words of the act, between those cases 
and that of descents; the very juxta position of the words 
affords a strong presumption, that the legislature intended 
to apply the same rule as to all. If the object was to re- 
gard the blood of the party, from whom the estate was de- 
rived ; what reason is there to suppose that the legislature 
intended less regard to the blood of a devisor or donor, than 
to that of an ancestor? The mischief might be as great in 
suffering the estate to pass into the hands of strangers, when 
there were next of kin of the blood in the one case, as in the 
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other. On the other hand, there mightbe solid reasons for 
confining the preference of blood to cases of immediate 
descents, which could» be easily known and easily traced. 
One of the known inconveniences of tracing back titles and 
relationship, is the obscurity which» at small distance of 
time gathers over them. It would‘eften be difficult to as- 
certain, whether there/were not relations of a very distant 
stock, of the blood of a remote ancestor ; who might be en- 
titled to the inheritance, to the exclusion of the immediate 
next of kin of the intestate. And even the course of des+ 
cents of his own» title in a country, where estates are uni- 
versally partible, for two? or three generations; might in- 
volve the estate of the intestate in inextricable difficulties; 
and disable the next of kin from, ascertaining, anto what 
fragments it was to be subdivided with any reasonable cer 
tainty. It would be.no want of wisdom, therefore, in a 
legislature to limit its provisions in favour of the blood, to 
cases where the immediate title could be traced with almost 
absolute certainty. Certainty of title, in a country where 
titles so rapidly change hands, might furnish a far safer 
principle of legislation, than any preference for the blood of 
persons remotely related to the intestate through some dis- 
tant, and, perhaps, unknown ancestor. We think, then, 
that in the case of a gift or devise, the statute stops at the 
immediate donor or devisor, and ascends no higher for any 
blood. What reason is there to suppose, that in the case of 
a descent there was a different legislative intention? In 
the case of a parent, the parent is, by the very terms of the 
statute, made the sole stock of descent, whether he derived 
it by descent, or by gift, or devise, from an ancestor ora 
stranger. In the case at bar, the mother of the intestate 
took the estate by devise from her father. She was in by 
purchase ; and in the sense of the common law, as first pur- 
chaser, and, of course, the true stock of descent, holding 
the estate ut feudum antiquum. 

It has been said that the object was to preserve inherit- 
ances in the same family. To a limited extent this is true ; 
that is, as far as the legislature has provided for such cases. 
No general declaration is made by the legislature on the 
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subject; and no preamble, which discloses any leading in- 

tention, exists. What the legislative intention was, can be 

derived only from the words they have used; and we cannot 

speculate beyond the reasonable import of these words. 

The spirit of the act must be extracted from the words of 
the act, and“not from conjectures aliunde. The common 

law carries back in certain cases, the descent to the heirs of 
the first purchaser. But the common law canons of descents, 

are overturned by the statute of descents of Rhode Island. 

How then can we resort to the common law, to make up the 
supposed defects in the language of the statute? Here, 
there is not a casus omissus ; but a complete scheme of de- 
scents; and the -only question is, how much the proviso 
carves out and saves from the operation of the general rule. 

No such words as “ the first purchaser,” are to be found in 
the statute, though it is sufficiently technical in other re- 
spects ; and what tight can this Court possess, to exchange 
the words in this statute for the words, “first purchaser,” 
when they are not equipollent in meaning or extent? If 
the legislature intended to set up anew the rule of the com- 
mon law, as to descents, &c. from the first purchaser, it 
seems scarcely credible that it should have omitted the very 
phrase, considering that for a century at least it was a ma- 
terial ingredient in the law of descents of the colony. Then, 
again, if the argument now urged at this bar for the de- 
fendants, is well founded, it goes (as has been already stated) 
far beyond, and indeed to the overthrow of the common law 
on the very point of first purchasers. Indeed, at the com- 
mon law, a man might sometimes inherit, who was of the 
whole blood of the intestate, who could not have inherited 
from the first purchaser. As in the case of a purchase by 
a son, who dies without issue, and his uncle inherits the 
same, and dies without issue, the father may inherit the same 
from the uncle, although he could not inherit from his own 
son(a). The statute of Rhode Island imparts to parents a 
right to inherit the real estates of their children, in cases 
where the latter die without issue. 


(a) See Littleton, s. 3. and Co. Litt. 10. b. Litt. s.8. Co. Litt. 14. b. 
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The statutes of descents of the different states in the 
union, are so different in their provisions, that it is not easy 
to apply any general rule of construction to them. The 
cases cited at the bar, do however demonstrate, that in those 
states where a similar language is used in their statutes of 
descents, the expression has been uniformly construed to 
mean immediate descents, gifts and devises, unless that con- 
struction has been overruled by the context. The statute 
of Connecticut, of 1784, which has been supposed to be the 
model of that of Rhode Island, as to this proviso, is under- 
stood to have received this construction(a). Under words 
nearly similar, in the Virginia statute of 1792, (the words 
being, ‘ that where an infant shall die without issue, having 
title to any real estate as inheritance derived by gift, devise 
or descent from the father, &c.”) it has been held that an 
immediate descent from the father, and not an intermediate 
descent was intended(b). 

Upon the whole, our opinion is, that both points are in 
favour of the plaintiff. We all think that the words “ of 
the blood” comprehend all persons of the blood, whether of 
the whole or half blood; and that the words, ‘ come by de- 
scent, gift or devise, from the parent or other kindred, &c.” 
mean immediate descent, gift or devise, and make the im- 
mediate ancestor, donor or devisor, the sole stock of de- 
scent. 

A certificate will accordingly be sent to the circuit court 
of Rhode Island, in favour of the plaintiff. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States, for the 
district of Rhode Island; and on the points on which the 
judges of the said circuit court were divided in opinion, and 
which were certified to this Court for its opinion; and was 
argued by counsel; on consideration whereof, it is ordered 
and adjudged by this Court, that it be certified to the said 


(a) See Reeves on Descents, 160, &c. 
(b) 1 Munf. Rep. 183. 3 Call. Rep. 120. 
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circuit court of the United States for the district of Rhode 
Island, that the plaintiff and those under whom he claims 
the estate in controversy, are heirs at law of Mary C. Gard- 
ner the intestate, and, as such heirs, are by the statute of de- 
scents of Rhode Island of (A. D. 1822), eighteen hundred 
and twenty-two, entitled to the same estate upon the facts 
agreed in the case, and that judgment ought to be given for 


the plaintiff in this cause ; all which is ordered to be certified 
to the said circuit court. ; 
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Micasan T. WueuraMs, PLaintirr ry ERROR vs. THE Bayx OF 


tHe Unirep States, DEFENDANT IN ERROR. ‘ Wy 

40p bal Action against the indorser on a promissory note. . ! 

= + The notary public, after the note became due, called at the house of the indorser ’ 

B1f 793 who resided in the city of Cincinnati, which he found shut up, and the door a. 
| 2p locked ; and on inquiry of the nearest resident, he was informed that the in- 4 
1 58 98 dorser and family had left town on a visit; whether for a day, week, or month, 

181 461| he did not know nor did he inquire. He made use of no further diligence to 

ascertain where the indorser had gone, or whether he had left any person in ¢ é 


town to attend to his business. He left a notice at the house of a person ad- 
joining, with a request to hand it to the indorser when he should return. Held, 
that this was sufficient diligence on the part of the holders of the note, to ‘ 
charge the indorser. [100] . 

The general rule of law applicable to this subject, has long been settled ; that to 
enable the holder of a bill of exchange or promissory note, to charge the in- 
dorser, it is incumbent on him to prove that timely notice of the dishonour of 
the bill, or of the non-payment of the note, was given to the indorser ; or if this 
could not be done, he must excuse the omission by showing that due dili- 
gence had been used to give such notice. [101] 

If the parties reside in the same city or town, the indorser must be personally 
notified of the dishonour of the bill or note ; either verbally, or in writing ; ora 
written notice must be left at his dwelling house or place of business. Either 
mode is sufficient, but one or other must be observed, unless it is prevented 
by the act of the party entitled to the notice. [101] 

If a party to a contract, who is entitled to the benefit of a condition, upon the 
performance of which his responsibility is to arise, dispense with it, or, by any 
act of his own, prevent the performance ; the opposite party is excused from 
proving a strict compliance with the conditions. Thus, if the precedent act is 
to be performed at a certain time or place, and a strict performance of it is pre- \ 
vented by the absence of the party who has a right to claim it; the law will 
not permit him to set up the non-performance of the condition as a bar to the 
responsibility which his part of the contract had imposed upon him. [102] 

The holder of a bill or promissory note, in order to entitle himself to call upon 
the drawer or indorser, must give notice of its dishonour to the party whom he 
means to charge. But if, when the notice should be given, the party entitled 
to it should be absent from the state, and has left no known agent to receive 
it; if he abscond, or has no place of residence which reasonable diligence used 





by the holder can enable him to discover, the law dispenses with the necessity ‘) 
of giving regular notice. [102] 

Where the parties reside in the same city or town, the notice should be given at 
the dwelling house, or place of business, and the duty of the holder does not | 


require him to give the notice at any other place. [102] 

The Court refused to hear a re-argument upon a point decided in the case of Ful- 
lerton et al. vs. The Bank of the United States, 1 Peters, 612, that the act 
of the legislature of Ohio, relative to proceedings against parties to promissory 
notes, had been well adopted as a rule of practice in the courts of the United 
States for the state of Ohio. [106] 
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THIS was a writ of errorsto the circuit court 6f Ohio; in 
which court, the bank of the United States has instituted a 
joint action, under the authority of the act of assembly of 


* the state of Ohio, passed 18th February 1820, entitled “an 


act to regulate judicial proeeedings where banks and bankers 
ar parties,<cv; and by ‘the provisions of which, the plain- 


, tiff.may makevthe drawer and indorsers of a note or bill of 


exchange, joint defendants+in the same action. Thus the 
sdit was against the defendant and two others; and the de- 


‘ ‘clarafion contained axcommon count for money lent against 


alléthe defendants. 
» The,pleas were non-assumpsit ; and 6n the trial of the cause, 
stwo several profnissory notes drawn by J. Embree, endorsed 
by .D. Embree and Williams the defendant, in blank, were 
fered in evidence by the bank. _ On the subject of notice, 
bank then gave the following ‘parol,evidence, which was 
only proof offered, to wit : “ that the notary public, after 
theeprotest of the note, and the expiration of the usual days 
of gtace, called at the house of the defefidant (Williams), 
who lived in the city of Cincinnati. .He found it shut up, 
and the door locked ; and on inquiry of the nearest resident, 
he was informed, that the deféndant and family had left 
town on a visit, whether for a day, or week, or month, he 
did not know,*nor did he jatquire. He made use of no fur- 
ther diligence to ascertaih where said Williams had gone, 
or whether he had left any person in town to attend to his 
business. The witness left a notice at the house of a person 
adjoining, with a request to hand it to the defendant, when 
he should return.” ‘The counsel for Williams submitted to 
the court, whether the above facts were sufficient evidence 
of legal. notice to charge the indorser, and to entitle the 
plaintiff to judgment. The court decided that the evidence 
offered was conclusive against the indorser ; to which deci- 
sion a bill of exceptions was tendered and sealed, and judg- 
ment was then rendered for the bank, against Williams for 
$12,202 88. 
The cause was argued by Mr J. C. Wright for the plain- 
tiff in error, and by Mr Sergeant for the defendants. 


Vou. I1.—N 
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Mr Wright maintained, 


1. That this court erred in determjning that the evidence + 


of notice was sufficient to charge an_indorser,,and cong 
sive against him. 

2. That the suit below was jointly against several, person 
and the cause of action was for several undertakings, u ab 
which there could not be a joint liability. e 

This Court having decided at the last term in the case of” 
Fullerton and others vs. The Bank of .the United States,.1 
Peters’s Rep. 604, that the act of the legislature of “Ohio,” 
which authoriséd this proceeding, was in force in the’ ciréuit 
court. of the United States; Mr Wright declined arguing the — 
second point, unless the Court should be desirous of “hearing. — 
a re-argument upon the question Upon the fitst point, he 
contended that the holder of a note is bound to give per-. 
sonal notice of non-payment to the indorser ; or to see, tha 
it reaches his dwelling, or place of business; if he has one., 
10 Johns. Rep. 490.11 Johns#231. The contraet of an 
indorser is contingents it is that he will pay the noteson the , 
default of the drawer; and the court cannot change the nag 
ture of his obligation. Notice must be given and proved,» 
or facts must be proved which will enable a jury to presume 
notice. 

In this case the facts do not estgblish any thing ¢ equivalent 
to notice. The defendant was a fesident in the city of Cin- 
cinnati, and had a right to personal notice at.his divelling 
house. The notary called at the house, and not finding the 
defendant at home, but finding the house shut, perhaps only 
for an hour, he left the notice with a person who was not 
called upon to deliver it, and who, it is to be presumed, 
never did deliver it to the plaintiff in error. ‘The notary did 
not do what would have been an equivalent act, put the no- 
tice in the post office. 2 Johns. 275. ‘ 

The Jaw may require a merchant to keep his counting 
house open during the hours of business; but it does not fol- 
low, that a person must keep his house open during all the 
hours of day-light, and in his absence a person to be always 
in the house. The testimony in this case falls short of the 
requisites of the law, and authorises a presumption in favour 
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: therelaims of thé plaintiffin error. “While it is fair and » 


to draw'such an inference, it-is not so to infer facts 
ass shld have been proved; from other facts which are 
in evidence. The court should have left the facts to the 
i and their inference from the proof given by the bank 
error. 


Mr Sergeant for the.defendants. 

There are four cases depending in this Court upon the 
question of noti€e; and the decisions of the circuit court were 
given in them all before the case of the Bank of Celumbia 
0s: Lawrence, 1 Peteys, 578. 

This case was decided by the circuit court without the in- 
ervention of a,jury, the facts having been submitted to the 


» court. It cannot therefore be objected that the facts were 


withdrawn from the jury. 

“The evidence given by the plaintiffs below was affirma- 
tive and positive proof of due diligence; and what is due 
diJigence is # question of law, and was properly decided by 
the court. Tindall vs. Brown, 1 7’. R. 167. Chitty, 290,n. 1. 

‘It is not necessary that the notice of the default of the 
drawer, which the indorser has a right to require, shall be in 
writing. The obligation is to call at the dwelling house of 
the indorser, or at his place of business, and if he has left 
no. one there to attend to his affairs, it is his loss, and the 
holder of the bill or note has done his duty, and all that the 
law'tequires. Goldsmith vs. Bland, cited in Bailey on Bills, 
(4th Lond. ed.) 224, 5. 1 Maule §& Selwyn, 545. Chitty on 
Bills, (Am. ed.) 284, 5. note a. Id. 276; cases in note 1.288. 

The difference between the requisites for legal notice at 
the place of business and dwelling gpuse is, that if notice is 
given at the former, it: must be in the hours of business; but 
the dwelling house being the place of permanent abode, the 
notice may be given at any hour of the day. 

In this case it is denied that what ought to have been 
done was done. The rule of the commercial law is, that 
you shall come ag near to what is required as you can; and . 
if the party has put it out of your power to do more, you 
have done sufficient. Here the indorser having left his house 
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shut up, and not having left afi agent to’attend, to his buéi-»'’ 


ness; shall not be permitted to avail himself of his owmneg- 
lect, but must take the cons€quences of the samevt ~~ w 
a < 

Mr Justice W asnincton delivered the opinion of the Court: 

This was an action of assunipsit, brought in thes cir 
court of Ohio by the president, directors, and company Of © 
the Bank of the United States, against J. Embree the makér, 
and D. Embree and M. Ty Williams, the indorsers of two 
several promissory notes. . The only count ifthe declaration 
is for money lent and advanced by the plaintiffs to the de, 
fendants. . <” 

Upon the plea of the general issue, the case, at the trigl, 
was, by consent of the parties, submitted to,the court; dnd 
the above notes were given in evidence by the plaintiffs, in 
support of the action. The court gave judgment against 
the defendants, and ordered it to be certified, in pursuancé 
of the statute of Ohio, that it appeared to«the satisfaction of 
the court, that J. Embree had signed the notes‘n which the 
suit was brought as principal, and D. Embree and M. 7. 
Williams as sureties. ' 

At the trial of the cause thus submitted to the court, the 
plaintiffs having proved the demand, and the hand writing 
of the indorsers of the notes, offered the following evidencé 
of the notice to the defendant Williams, viz. “ that the nota- 
ry public, after the protest of the notes, and the expiration 
of the usual days of grace, called at the house of the défen- 
dant Williams, who resided in the city of Cincinnati, which 
he found ‘shut up, and the door locked, and on inquiry of the 
nearest resident, he was informed that the said Williams and 
family had left town oga visit, whether for a day, week, or 
month, he did not know, nor did he inquire. He made use 
of no further diligence to ascertain where Mr Williams had 
gone, or whether he had left any person in town to attend to his 
business. The witness left a notice at the house of a per- 
son adjoining, with a request to hand it to the defendant 
when he should return.” ' 

The court being of opinion that this evidence was conclu- 
sive of legal notice to charge Williams, his ‘counsel took a 
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bill of éXceptions, and“the cause i§ now for judgment before 
this Court upon a writ of error. 

The onlysqaéstion which this bill of exception. presents is, 
whether due diligence was used: by thesdefendants in error, 
to give notice to the indorser of the non-payment of these 
notés by the maker of them”? 8 
’ Tfle general rule’of law applicable to the subject has long 
been settled ; that, to enable the holder of a bill of exchange, 
or promissory ‘note’to charge the indorser, it is incumbent 
on him*to prove that timely notice of the dishonour of the 
bill, or of the non-payment of the note was given to the in- 
dorser, or if this could not be done, he must excuse the 
omission by showing that’ due.diligence had been used to 

ive such notice. 

* Ifthe parties reside in the same city or town, the indorser 
must be personally noticed of the dishonor of the bill ot 
note, eitlier verbally of in writing ; or a written notice must 
be left at his dwelling house or place of business. Either 
mode is’ sufficient, but One or the ‘other*must be observed 
unless it is prevented by the act of the party entitled to the 
notice. 

In. the case now under consideration, the banking-house 
of the defendants in error, and the dwelling house of the 
plaintiff were located im the same city. The notary called 
at the plaintiff’s house, which he found shut up, and the door 
locked. Upon inquiry of the nearest resident, he was informed 
that the defendant with his family had left town on a visit, 
but for how long a period was unknown to this person; no 
further attempt was made to ascertain where the plaintiff in 
error was gone, or whether he had left any person in town 
to attend to his business. The question to be decided is, 
whether under these circumstances the defendants are ex- 
cused for not having given the notice which the law re- 
quires ? 

In-the case of Goldsmith and Bland, Bayley on Bills, 224, 
note, it was decided that it was sufficient to send a verbal 
notice to the defendant’s counting house, and if no person 
be there in the ordinary hours of business to receive it, it is 
not necessary to leave or send a written one. The princi- 
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ple of this decision is, that the counting house of tle defen- 
dant is the place in which the holder:was entitled; durin 

the ‘regular hours of business, to look for ‘the person > 
whom the notice was inténded} or for some person ‘authorised 
by -him to receive it; and that the omission to give it, was 
occasioned, not by the want of dué diligence ig the holder, 
but by the fault of the party who claimed a right to receive it. 

The principle here stated is not peculiar to this ¢lass of 
contracts. If a party to a contract who is éntitled to the. 
benefit of a condition, upon the performance of which his 
responsibility is to arise, dispense with, or by,any act of his 
own prevent the performance, the oppesite party is excused 
from proving a strict compliance with the condition.» S te 

Thus, if the precedent act is to be performed ata certain 
time or place, and a strict performarice of it is prevented! y 
the absence of the party who has a right torclaim Tt ; the law 
will not permit him to set up the non- -pevioumenhe of the 
condition as a bar to the responsibility which his part of the 
contract had imposed upon him. 

The application of this general principle of law to the 
subject before us, may be illustrated by other cases than the 
one immediately under consideration. ' The holder of a, bill 
or promissory note, in order,to entitle himself to call upon 
the drawer or indorser, must give notice of its dishonour to 
to the party whom he means to tharge. But if, whem the 
notice should be given, the party entitled to. it be absent 
from the states and has left no known agent to receive it; if 
he abscond, or has no place of residence which reasonable 
diligence used by the holder’can enable him to discover ; the 
law dispenses with the necessity of giving regular notice. 

So where the parties, as in this case, reside in the same 
city or town, the notice should be given at the dwelling 
house or place of business, of the party entitled to claim 
it; and the duty of the holder does not require of him to give 
the notice at any other place. If the giving of the notice at 
either of these places be prevented by the act of the party 
entitled to receive it, the performance of the condition is 
excused. 

In this case, the notary called at the dwelling house of 
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indogser, at the regular time, dnd at a seasonable hour, 
aughelthat appears, to serve the notice, and found the 
joyse Shut up, thé doors lotked, andthe family absent from 
o@a upon a Visit of unknown duration to the agent of the 
bahks, or to his* informer. What was he todo? He was 
net bound to,call a second time, nor Wasshe under any obli- 


gation to leave @ written notice ; even if he could have found 


an x into the house. 
bs is insisted that the defendants in error Were bound 
e circamstances of this case, to give notice to the 
slate through the channel of the post office; afid the case 
of Ogden vs. Cowley, 2 Johns. Rep. 274, is solied upon in 
support of this position. 

In that case, the notary called at the houses of the indors- 
er, and of his deceased partner, forthe purpose of giving them 
Hotice of the non- payment of the note, but found their house 
locked up, and on inquiring at the next door, was told that 
they were gone out of town. On the same day, the notary 
put a letter into the post office in the city of New York, ad- 
dressed to the defendant and his partner, informing them of 
the non-payment -of the note, and that they were looked to 
for payment. It appeared that at that time the yellow fever 
prevailed in the ‘city. The court decided that all proper 
steps were taken to Communicate the requisite notice to the 
mdorser, and thatthe notice was, of course, sufficient. 

It may be remarked upon this case, that the absence of 


the indorsers from their houses was probably the consequence 


of a temporary removal from the city, on account of the pre- 
vailing sickness, and that the case does not inform us whe- 
ther the place to which they had removed.was‘known to the 
notary. We are not prepared to say, that in such a case, 
the parties entitled to notice were bound to be at their dwel- 
ling houses, or to have any person there at the time the no- 
tary called to receive notice, and consequently that their 
absence, and the closing of their houses ought to have ex- 
cused the holder from taking other steps to communicate 
notice to them. But laying these circumstances out of the 
case, the court decided no more than that the steps taken 
to give notice, were sufficient in point of law for that pur- 
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pose ; and it is not to be doubted, but that they werago. "Thy ® 
do not decide that, ina case freed from the cit infnng +a 
4 


before noticed, it was necessary that notice to’ the indor 
should have been given through the post office. oh 


. 


w, 
In the ease of Crosse vs. Smith, 1 Maule & Selw. 545, the 
cashier called at the*counting-house of the drawer, ‘for the . F 


purpose of giving him notice of the dishonour of thebill. He 
found the outward door open, but the inner locked: The’ 
cashier knocked, and made noise enough to have be d,, 
if any body had been within. After waiting’ a fev utes, 
and no petson appearing, he left the house, and took orfar- 
ther legal step to give the notice. It was insisted; in oppor, 
sition to the sufficiency of the notice, that a notice inwrit~ 
ing, left at-the counting-house, or put into the post office was 
necessary. ‘The answer given by the court was, that the law 
did not require either mode to be pursued. “ Putting a lét- 
ter in the post,” says lord Ellenborough, “ is*only one mode 
of giving notice ; but where both parties are residing in thé 
same post town, sending a clerk is a more regular and less 
exceptionable mode.” ‘The,decision‘in this case, as to the 
sufficiency of the notice, was the same.as that given in the 
case of Goldsmith vs. Blandy before referred to. « 

The case of Ireland vs. Kip, 10,Johns. Rep. 490. and'11 
Johns. 231, was much pressed upon thé Court in the argu- 
ment of the present cause, by the counsel for the plaintiff 
in error. We have examined that case with great attention 
and respect, but have not been able to view it in the same 


light as it seemed to have struck the learned counsel. . The 


place of residence of the defendant, the indorserjwas three 
and a half miles from the post office, within the limits of the 
city of New York, but without the compact part of the city, and. 
without the district of any letter carrier. The case does not 
state that the indorser had any counting-house, or placé of 
business in the city, at which the notice could have been left. 
The only notice given to the defendant was a written one, 
put into the post office in the city of New York, directed to 
the defendant, and stating that the note had not been paid. 
The place of the defendant’s residence was known to the 
clerk of the notary, who put the written notice to the defen- 
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dant into the post office. The only question decided by the 
court was, that under the circumstances of that case, the 
holder of the note was bound to give. personal notice to the 
defendant, or to see that the notice reached his dwelling 
house; and that merely putting the notice into the post office 
was not sufficient. 

Upon a second trial of the cause, it appeared in evi- 
dence, that the defendant had given directions to the letter 
carriers of the post office, to leave all letters that came to the 
post office for him, at a house in Frankfort street, in the city 
of New York ; that the letter carriers called at the post of- 
fice three or four times every day, and took out and deliver- 
ed all letters left there ; and that the defendant usually called 
or sent every day for his letters to the house in Frankfort 
street. 

The learned judge who delivered the opinion of the court 
stated; that, admitting a service of the notice at the house 
in Frankfort street would have been good and equivalent to 
a service at the defendant’s dwelling or counting-house ; 
still, the delivery of the notice at the post office, unaccom- 
panied with proof that it was actually delivered at the house, 
was not notice. He adds, that “ the invariable rule with us 
is, that when the parties reside in the same city or place, 
notice of the dishonour of bills or notes must be personal, 
or something tantamount: such as leaving it at the dwell- 
ing house or place of business of the party, ifabsent.” Now 
itis apparent, that the question which arises in the case 
under consideration, was not, and could not be decided in 
the casc just referred to. The objection to the notice in 
the latter case was, that it ought to have been given at the 
dwelling house of the defendant, and could not be given 
through the post office, unless it also appeared that the no- 
tice so given reached the dwelling house, or the house in 
Frankfort street. No attempt was made to give the notice 
in the former mode, as was done in this case; and the latter 
mode, so far from being considered as tantamount to the 
former, or as being necessary in order to excuse the want 
of personal notice, is declared throughout to be insufficient 
without further proof. 

Vor. I1.—O 
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The opinion of this Court is, that the defendants in error 
were, under the circumstances of this case, excused from 
taking any other steps than they did, to give notice to the 
plaintiff of the non-payment of these notes ; and that the judg- 
ment of the court below ought to be affirmed with costs. 

[The counsel for the plaintiff in error stated another point, 
which he admitted had been settled by this Court, in the 
case of Fullerton et al. vs. the Bank of the United States, 
1 Peters, 612 ; but requested permission to re-argue the point, 
in case the Court should decide the first point against him. 
I am directed by the Court to say, that the case referred to 
was well considered by the Court ; that we are entirely satis- 
fied with the decision made in it, and see no cause to call 
for a re-argument of the principle there decided. ] 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Ohio, and was argued by counsel ; in consideration 
whereof, it is ordered and adjudged by this Court, that .the 
judgment of the said circuit court in this cause be, and the 
same is hereby affirmed with costs. 
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Tue Prestpent, Direcrors anp Company or THE BANK oF-— 
rue Unirep States, APPELLEES. 


The Court set-aside a conveyance which had been made to defeat the claims of 
creditors. 

In proceedings to set aside a conveyance of real estate, made in fraud of the 

# rights of creditors, it is not necessary to make a mortgagee of the estate a 
party; his rights under the mortgage not being brought into question. [112] 


APPEAL from the circuit court of the United States for 
the district of Kentucky. 

The appellees, at the May term 1622 of the circuit court 
for the district of Kentucky, obtained a decree against Ven- 
able and others, for the sum of $4,700 with interest and 
costs ; upon which execution was issued, and levied by the 
marshal upon 367 acres of land and sundry slaves and other 
property, named in the return, dated September 2, 1822, 
shown, as the marshal says, “ as the property of Abraham 
Venable, and not sold for the want of time.” 

On the 26th of November 1822, the appellees exhibited 
their bill, in which, after giving a history of their case, and 
stating the facts of the levy on the property of Venable as 
above; they charge, that on the 9th day of February 1822, 
the said Venable executed two several deeds, whereby he 
conveyed all the land, slaves and effects, which belonged 
to him to George M’Donald, who is made defendant: that 
“the said deeds are fraudulent, intended to defraud the 
creditors of the said Venable, particularly the complainants, 
and were executed without any valuable or legal considera- 
tion passing between the parties, with that fraudulent pur- 
pose and intent,” &&c. &c. The complainants pray that the 
said estate and property be decreed to be sold to discharge 
the debt aforesaid; for an injunction; and for general relief. 

The defendant, M’Donald, by his answer admits, that he 
claims the property as his own, by virtue of a contract, and 
the conveyances which are referred to; and also in virtue 
of a mortgage executed long anterior to the decree against 
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Venable, by said Venable to him. did George Norten; in 
order to indemnify them for their joint liability, as the se- 
curity of Venable in two bonds, the one as the adminis- 
trator of the estate of George Adams, and also as the secu- 
rity for said Venable as the guardian of the infant heirs: of 
said Adams; states the probable extent of that liability; and 
denies all fraud or intention of fraud. 

The evidence and proceedings, and other matters in the 
case, are stated more at large in the opinion of the Courts 

The court below, by decree, declared the conveyance to 
M’Donald fraudulent and void, and directed the sale of 
the estate, under the execution; subject however to the 
mortgage executed by the defendant Venable to the de- 
fendant George M’Donald and George Norten, dated the 
22d May 1820, which deed of mortgage is not in any man- 
ner to be affected by said decree. 

The defendants below prosecuted this appeal, and claim- 
ed to reverse the same on the ground : 

1. That the court erred in the decree, in annulling the 
deeds of Abraham Venable to George M’Donald. 

2. The court ought not to have directed a sale of the 
real and personal estate, conveyed by Abraham Venable to 
George M’Donald and George Norten, and in their posses- 
sion; until the mortgage was satisfied, or the condition it 
contained was performed. 

3. Want of parties. No decree should have been pro- 
nounced by which the interest of George Norten in the 
mortgaged premises could be affected, as he was not before 
the court. 

The case was argued for the appellants by Mr Wickliffe, 
and by Mr Sergeant for the appellees. 


Mr Wickliffe contended, that upon the evidence in the 
cause, it was manifest that the liabilities of M’Donald for 
Venable, were sufficiently great to authorise the transfer to 
him of the whole property conveyed by the deeds for his 
protection. The extent and effect of the mortgage could 
not be ascertained until the settlement of the accounts of 
Venable, as guardian of the children of Adams; and there- 
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fore, the amount of M’Donald’s liabilities as the surety of 
the guardian, were undetermined and must remain so until 
that event. 

Guardians are appointed by the county courts of Ken- 
tucky, under the authority of the first section of the act of 
1797, 1 Littell, 673; and the court are required “to take 
good security of all guardians by them appointed.” The 
act of 1809, 4 Littell, 125, directs these bonds to be taken 
in the name of the commonwealth; and he contended that 
the responsibility of the security was beyond the penalty in 
the bond, and to the whole extent of the estate which might 
come into the hands of the guardian. By an action of 
“covenant” on the obligation, the liability of the surety 
might be so extended ; when, if “ debt” was brought the pe- 
nalty in the bond would limit it. 

2. If the decree of the court had gone no further than to 
vacate the deed alleged to be fraudulent, the proceeding 
might have been sustained. It was no matter who had the 
equity of redemption of the estate, but the possession of the 
estate was important, and this should not have been touched. 
A creditor may protect himself by the purchase of property, 
which he knows is about to be sold under an execution. 

3. The decree of the court, if carried into effect, will 
take the possession of the estate from George Norten, who 
was not a party to the proceedings. 


Mr Sergeant, for the appellees, went into a full examina- 
tion of the facts of the case as admitted by the appellant 
Venable; and shown, by the evidence, to establish fraud. 

He denied that, upon the evidence, the responsibilities 
of M’Donald exceeded the amount of the mortgage executed 
to him and Norten; and claimed, that by a reference to the 
accounts and documents exhibiting the amount of the 
estate which came, or could come into the hands of Venable 
as guardian of the children of Adams, it would manifestly 
appear that the protection of the surety was, under that 
mortgage, complete. 

No decision had been produced to show that the liability of 
the surety for a guardian goes beyond the penalty of the 


mm ee 













































110 SUPREME COURT. 


[Venable and M’Donald vs. The Bank of the United States. } 


bond; and it is contrary to every principle of law, that such 
should be the fact. A careful examination of the acts of 
the assembly of Kentucky, will make it evident that sucha 
liability does not exist. 

There was no obligation on the appellees to make George 
Norten a party. A mortgagor may convey the equity of 
redemption without consulting the mortgagee. In this case, 
the decree of the court directed a sale of the property, sub- 
ject to the mortgage; and the rights of Norten were not 
affected by this proceeding. The whole purpose of the bill 
of the appellees was to set aside the conveyances to M’Do- 
nald, and the decree goes no further. 


Mr Justice Story delivered the opinion of the Court. 

This is an appeal from a decree of the circuit court of 
the Kentucky district. 

The Bank of the United States, at Lexington, Kentucky, 
on the 3d of July 1819, discounted a note of the same date 
for $4700, signed by one George Norten, payable sixty days 
after date, to one Daniel Halstead or order, and by him in- 
dorsed to Abraham Venable, and subsequently and severally 
indorsed by William Adams and Joshua Norten, and by the 
latter to the bank. The note was not paid at maturity, and 
due diligence having been used to obtain the amount from the 
maker, according to the local law; a suit in equity was 
brought in the circuit court in November 1821, against all 
the indorsers (as is course by the local law), in which a de- 
cree for principal, interest and costs was rendered in May 
1822. An execution issued upon this decree against the 
parties, upon which a tract of land of 200 acres, a tract of 
113 acres, several negroes, and some other personal property 
of Venable, were levied on, but the same were not sold; the 
former for want of proper bidders, the latter on account of 
a claim set up to the same, by the defendant, George 
M’Donald. 

The present bill, after stating these facts, charges that on 
the 9th of February 1822, Venable made two deeds to 
M’Donald, by which he conveyed the tracts of land and other 
property to M’Donald, and that the same deeds were colour- 

















Ys 


's 


wT ee |S “Se 








JANUARY TERM 1829. 


[Venable and M’Donald vs. The Bank of the United States.] 


able and fraudulent; and the prayer-of the bill is that the 
deeds may be declared fraudulent, and the property may be 
decreed to be sold; and an injunction granted in the mean 
time, and for further relief. Z 

The answers of the defendants, M’Donald and Venable, 
deny that the deeds of the 9th of February 1822, were co- 
lourable or fraudulent, and on the contrary, assert them to 
have been bona fide, and for a valuable consideration. The 
answer of M’Donald further sets up a mortgage executed by 
Venable on the 22d of May 1820, to him, M’Donald, and one 
George Norten, (who is not a party to the bill), of a tract 
of land of about 245 acres (part of the land in controversy), 
and of nine negroes (including those in controversy), to se- 
cure them against a bond executed by them as sureties, with 
Venable as principal, upon his appointment as guardian of 
the infant children of George Adams deceased, whose mother 
Venable had since married, she having previously adminis- 
tered upon Adams’s estate. The guardianship bond was in 
the penal sum of $4000, and upon the usual condition. 

The cause being put at issue, upon the final hearing, the 
court decreed the deeds of the 9th of February 1822, to be 
colourable and fraudulent, and ordered the same to be set 
aside and annulled; and that the plaintiffs might pursue their 
judgment and execution against the real and personal estate 
of Venable, as if the said deeds had never been made; sub- 
ject however to the mortgage aforesaid, which was not in 
any manner whatever to be affected by this decree. 

It is upon an appeal taken by Venable and M’Donald to 
this decree, that the cause is now before this Court; and in- 
dependently of the merits as to the asserted fraud, or good 
faith of the deeds of 1822, two objections have been made 
by the counsel for the appellants. 

The first is, that the court erred in directing a sale of the 
estate conveyed to M’Donald and Norten, until their mort- 
gage was satisfied, or the condition thereof performed; be- 
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_ cause it had no right to change, by sale of the estate, the 


rights or interests of the mortgagees under a conveyance 
admitted to be valid, unless by their consent. This objec- 
tion is founded upon a misinterpretation of the decree, which 
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does not authorize any sale to be made by virtue of it, but 
merely removes out of the way the deeds which obstructed 
a sale at law under the judgment and levy. The decree also 
leaves the mortgage wholly untouched, and consequently no 
sale could prejudice the rights appertaining to it. 

The next objection is, that George Nerten, the mortgagee, 
is not made a party to the bill. But this objection falls for 
the same reason as the preceding. As the mortgage is not 
in any measure interfered with by the decree, it is wholly 
unnecessary to make Norten a party to the bill. He has no 
interests which are controverted or injured by declaring the 
nullity of the other deeds. 

The real question then is, whether the deeds of 1822 are 
fraudulent or not; and to that question the consideration of 
the Court will now be addressed. The answers of the de- 
fendants, having denied all fraud, those answers are entitled 
to stand, unless they are overcome by the testimony of two 
witnesses, or of one witness and circumstances. 

One of the deeds purports, for the consideration of $6260 
paid and secured to be paid, to convey to M’Donald the two 
tracts of land; the other, for the consideration of $3400, to 
convey certain slaves, household furniture, horses, wagons, 
hogs, sheep, cattle, &c. and other stock usually belonging 
to a farm. The bill charges that these constituted the whole 
estate of Venable; and this fact is not attempted to be 
denied in the answer. Except his liability as guardian, and 
as indorser of the note to the bank, it does not appear that 
’ Venable was at this time indebted to any persons whatever; 
the fact is charged in the bill, that he was not under any 
embarrassment, and it is supported by the proofs. 

Here then is the case of a person upon the eve of a decree 
being rendered against him for a large sum of money, which 
it is admitted would go far to his ruin, making conveyances 
of his whole property real and personal to his brother-in-law, 
for an asserted consideration equal to its full value. ‘The 
brother-in-law is proved to be a thrifty, industrious man, but 
not at the time known to possess property sufficient to pay 
the purchase money; having other pursuits; and as soon as 
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the purchase is made, suffering the estate to remain in pos- 
session of the former tenant. 

How and in what manner is the consideration paid of 
received? M’Donald in his answer states that Venable, 
under the administration of his wife on Adams’s estate, and 
his own guardianship of her infant children, was indebted 
for assets received to the amount of $6286 54; and that he, 
M’Donald, finding that Venable had used this money and 
was wasting the estate of his wards, and was involved in 
difficulties by his suretyship for others, &c. with a view to 
his own safety and that of George Norten (who is now in- 
solvent), first took the mortgage, and afterwards being fear- 
ful of the waste of the estate, was induced to purchase it, 
that he might have the control of it, and accordingly he did 
purchase it. ‘The manner in which the consideration was 
paid and secured, he states to have been as follows. He 
assumed by a written contract given to Venable, to pay the 
debt due by Venable to his wards, when they came of age, 
and in the mean time to pay annually a sufficient sum for 
their maintenance and support, to be allowed in extinguish- 
ment of the interest that might become intermediately due. 
The contract itself is now produced, and it contains an 
agreement to pay to the wards, not a specific sum of money, 
but “as much money as they shall have a right to demand 
of Venable, as guardian, when they become of age.” It 
further contains a promise to furnish Venable “as much 
beef, pork, hay, corn, flour, &c. to the amount of what it 
shall be worth, to board, school and clothe” his wards. 

The residue of the consideration for the purchase, viz. 
$2060 50 cents, M’Donald asserts to have been paid by him 
in money to Venable, part of which he admits that he bor- 
rowed, but he does not state how much. By the contract 
above stated, he was to pay the money within three months 
after the purchase. 

Such is the nature of the purchase, and the consideration 
as disclosed in the answer of M’Donald, and which Venable 
in his own answer adopts and supports. ' 

The first remark that arises on this part of the case is, 
that the whole consideration stated in the deeds ts $9660 ; 
Vou. I1.—P 
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and that the answers state the amount actually paid or 
secured as no more than $8347. This discrepancy is 
utterly unaccounted for. In the next place, the debt as- 
sumed to be due by Venable to his wards, is no where esta- 
blished to have been really due by any proofs in the re- 
cord. Now, this was a material fact in the case, exclu- 
sively within the knowledge and power of the defendants, 
which they were bound to establish by competent evidence, 
and which, in its own nature, was susceptible of proof be- 
yond their answers. It was vital to the good faith of the 
transaction. The omission to do it, would, of itself, throw, 
some doubt upon the transaction. But the proof in the re- 
cord, so far as it goes, alfords a strong negative upon the 
assumed debt. The inventory of George Adams’s personal 
estate is only $2032 7 cents. His widow (independently 
of the charges of administration) was entitled to one third 
part of it. One of the children (a daughter) died early, 
during her minority; and without stopping to inquire, 
whether her share in the personalty would not fall to the 
mother, the remaining sum, deducting only the mother’s 
third, left the sum of $1355 only as the distributable 
shares of Venable’s wards. There is in the record a paper 
which is without any signature or proof of any sort, which 
puts Adams’s personal estate at a much lower sum than the 
inventory, but which, by adding his real estate at $2200, 
and the rent for three years, and the hire of negroes 
and interest, swells the aggregate of his estate to $6286 54 
cents. This paper can be viewed in no other light than a 
mere speculative statement; but if it were otherwise, it is 
obvious that it cannot be permitted to pass as proof of the 
balance then due to Adams’s children. 
In the first place, the real estate is not properly chargeable 
to the account of the administrator or guardian merely as such. 
The suggestion is that it was afterwards sold and the pro- 
ceeds received by Venable, for which he may be justly held 
accountable. ‘There was no sale made, so far at least as 
we have any evidence, under the general act of Kentucky on 
this subject, passed on the third of February 1813, and 
therefore that may be laid out of the question; though it is 
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observable, that a guardian is not authorised under that act 
to sell without an order of ‘court, and giving a bond with « 
sufficient sureties. The only proof of any authority to sell 
found in the record is the following order: “ Fayette 
county, to wit, April court, 1818. On motion of Abraham 
Venable, Patterson Bain, E. Yieser, and Charles Humphreys 
are appointed commissioners, under the act of assembly of 
the last session, for the sale of the estate mentioned in said 
law, as belonging to the heirs of George Adams deceased, 
situated in Lexington.” ‘The act here referred to is not in 
the record, but so far as we can gather its contents by the 
order itself, the commissioners, and not the guardian were 
authorised to make the sale. Their proceedings under the 
order do not appear. The only evidence is from a purchaser 
at the sale, who states that he bought the estate at about 
$2200, and, with the exception of about $300, he paid 
the money to Veriable by direction of the commissioners. 
Whether this payment was authorised by the act is left un- 
certain; and indeed whether security was not directed to 
be, taken from the commissioners on the sale, as in ordinary 
cases. It is far from being certain that the sureties on 
Venable’s guardianship bond were liable for the sum so re- 
ceived. But we may assume for the present that they were. 
Then, there is a charge of $900 for rent received upon 
the real estate for three years; and for hire of negroes for 
seven years $490, although the inventory mentions only 
“one negro girl and child, valued at $300; and to com- 
plete the amount, a charge of interest is added on the 
whole, of $1171 98 cents. Now, certainly, there is no pre- 
tence for the last charge, and no justification of it by any 
proof. The children were maintained during this whole 
period by Venable and his wife; and in the most favourable 
view, if Adams’s estate had been completely settled, the 
interest and income from the children’s shares of his whole 
estate could not be presumed to amount to more than, if to 
so much as, the reasonable expenses for their support 
and maintenance. At least, if they did, that fact should 
have been made out by some probable evidence. ‘Then, 
again, the guardianship bond is in the penalty of $4000 
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only; and this circumstance discredits the suppositiof, 
that the sureties had .incurred any, liability beyond that 
amount. The usual practice is to’ take the penalty in 
double the amount of the supposed value of the property in- 
tended to be secured by it. The original administration 
bond of Mrs Venable was in the penalty of only $6000, and 
the inventory of personal estate of George Adams, made by 
her on oath, which is not attempted to be impugned, covers 
but one third of that amount. It has been said at the bar, 
that by the laws of Kentucky, sureties may be charged be- 
yond the penalty of their bonds, and to the same extent of 
liability as their principals. If this were so it would di- 
minish the force of any argument grounded on the penalty; 
though it certainly would not establish that there was in 
fact a debt due to the children beyond that sum. But 
among the acts of Kentucky, we cannot find any statute 
that leads to such a conclusion. The act of 23d January 
1810, concerning the bonds of certain officers, guardians, 
administrators and executors, has no provision, which varies 
from the general law on this subject, limiting the responsi- 
bility of sureties to the penalty of the bond. It merely de- 
clares that “ an action in one case on such bond shall in 
no wise abate or bar an action thereon for another cause,” 
which is entirely consistent with a recognition of the gene- 
ral rule of law. And the act of 15th January 1811, which 
is supplementary to the former, and gives a remedy against 
sureties beyond the penalty of the bond, is expressly limit- 
ed to bonds given by public officers. No adjudged case 
has been cited, which goes to establish the position, that 
the statute of 1810 has been differently construed by the 
state courts. It is not in our view of the facts a very mate- 
rial consideration, because there is no evidence offered, 
which proves that a debt was due to Venable’s wards, even 
to the amount of the penalty. And in a case like the pre- 
sent, it was indispensable for the defendants to make out so 
material a fact with all due certainty. The Court cannot 
presume it. The statement already alluded to, as a state- 
ment of the administration or guardianship account, con- 
tains no deductions whatever, either for charges, taxes, re- 
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pairs, or even for debts due from the intestate, or for ex- 
penses ineurred for the children. It assumes only one side 
of the account, and deals not in any credits, though the 
presumption of their existence is almost irresistible. 

In respect then to this part of the assumed consideration 
of the deeds, there is the want of certainty as to any amount 
of debt due to the children; and the contract given to secure 
to Venable, does not ascertain any amountas due. It merely 
provides in general terms that M’Donald shall pay to the 
children “ as much money as they shall have a right to de- 
mand,” &c. when they shall come of age, and in the inter- 
mediate time they are to receive an amount sufficient for 
their support and maintenance. Even this contract is left 
wholly without any mortgage or other security for its fulfil- 
ment, either to Venable or to the children; and Venable 
strips himself of his whole estate, and relies exclusively upon 
the good faith and solvency of M’Donald, to extricate himself 
from all future difficulties. Such a case may exist; but it 
must involve some suspicion, when the party who resorts to 
such measures, has a demand hanging over him, which goes 
deeply to affect his solvency and his interests, and may fur- 
nish another and cogent motive for the transaction. 

The provision in this contract for the support and main- 
tenance of the children, is somewhat extraordinary, and of a 
very indefinite nature and extent. M’Donald agrees to de- 
liver to Venable “as much beef, pork, hay, corn, flour, &c. 
to the amount of what it shall be worth, to board, school, 
and clothe” them. So that even the amount is not fixed, 
and is to depend upon the future pleasure of the parties. 
In case of a real purchase, such a provision could not be 
expected, even though it went merely to keep down the ac- 
cruing interest ; and in the present case, it is not by its terms 
confined even within that limit. The contract itself is not 
avowed upon the face of the deeds, and must be deemed a 
mere private and secret bargain, to be kept back by the 
parties. 

Then, again, as to the remaining cash payment of $2060 50 
cents. The bill directly charges that it was a mere formal 
payment, and that the “ money was by the said Venable re- 
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turned back to M’Donald, or tothe person of whom M’Donald 
borrowed it.” The answer of M’Donald admits that a part 
was borrowed; but his denial of its return is couched in 
terms of an ambiguous purport. He says that the sum of 
$2060 50 cents “ was paid by this defendant in the presence 
of Moses S. Hall,” &c. That he “ borrowed a portion of 
the money to enable him to make the cash payment. That 
it was paid by him to his co-defendant (Venable) in good 
faith, and that no part of it was returned to him by said 
Venable, nor did this defendant receive any part of said 
money back from said Venable by any fraudulent contri- 
vance, as the complainants have falsely alleged.” Venable 
in his answer says, “ that the said sum of money was paid to 
him by his co-defendant (M’Donald) in good faith, and that 
no part of it was returned by him to his co-defendant.” Now 
it is remarkable, that neither of these answers, in terms, de- 
nies that the money so borrowed was returned back to the 
person of whom it was borrowed, which is the gist of the 
charge in the bill; nor does M’Donald deny that he received 
it back; but only that it was not returned to him by Venable. 
Nor are these allegations thus loose, from mere accident or 
carelessness. On the contrary, the proof is direct, that the 
money borrowed was returned to M’Donald, and was by him 
returned to the lender. Moses S. Hall, in his testimony, 
says he was present when the money was paid, and it was 
handed to Mrs Venable. William Achison testifies that 
M’Donald told him that the next morning after the money 
was paid, Mrs Venable was at his house with the money, on 
her way to town to deposit it in bank, and he, M’Donald, 
borrowed it of her and returned it to Hendley (the lender) 
the same day. Hendley himself, in his testimony, says, 
“*M’Donald came to me and told me that he had made a 
purchase ; that I was a man of tolerable good sense, I could 
tell by a little, what a good deal meant ; and observed that 
he wished to borrow of me $1000, which I loaned him, and 
stated he would return it in a few days. He observed that 
Venable was embarrassed by a debt on account of Norten, 
and that he had bought him out of every species of property, 
and that he wanted the money to pay him. He also offered 
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me a mortgage on a negro man and a tract of land for the 
payment of the money, but I declined receiving any security, 
&c. because I expected to receive the money back ina few 
days. I took a memorandum of the amount and numbers of 
the different notes loaned him, thinking it was possible I 
should receive the same notes back, &c. In about three or 
four days I received from said M’Donald the same notes 
back again. M’Donald stated to me, that he was security 
for Venable, as guardian of Mrs Venable’s children, to the 
amount of $3000 or $4000, and that he made this purchase 
to secure himself.” In point of fact, independently of ti 
purchase, as we have already seen, he had a mortgage on 
the seme estate as security for that very liability. But it is 
impossible to wink so hard, as not to perceive, that if this 
statement be true, and it is no where contradicted or denied, 
the borrowing of the money was merely to exhibit before 
witnesses a formal payment, and that there was no real bona 
fides in this part of the transaction. It was an attempt, fruit- 
less, as the event has shown, tog prow a colourable gloss 
over the real transaction. 

How the other part of the purchase money was obtained, 
is not proved by the defendants, although there is some hear- 
say evidence that other money was borrowed; but the an- 
swers of the defendants furnish no statement of the amount. 

There is also testimony in the case from several witnesses, 
of the confessions of Venable, as to the object of the deeds, 
and of subsequent acts of control over the estate to some 
extent, from which unfavourable inferences have been de- 
duced at the argument against the validity of the deeds. It 
has been said at the bar, that these confessions and acts, 
being subsequent to the execution of the deeds, ought not 
to be permitted to prejudice the title of M’Donald, and are 
not evidence to bind him. It is true, that neither the acts 
nor confessions of a grantor, under such circumstances, are 
admissible to defeat the title of the grantee. But they are 

certainly admissible to disprove the answer of the grantor, 
when he isa party to the bill. If they discredit his answer, 
they withdraw from the case all the influence which his con- 
currence in the statement of the grantee would otherwise 
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have; and to this extent they have a bearing upon the whole 
merits of the case; but not beyond it. Upon examination of 
these confessions, they certainly exhibit some misgivings on 
the part of Venable, and some proof, that the sale of the 
estate was to defeat the debt due by him to the bank, as 
security of Norten. The acts of control by Venable over 
the estate are more equivocal ; and but for his subsequent 
liberal participation in all the produce of the estate, would, 
perhaps of themselves, not be very significant. As the case 
is, they cannot but have some weight. 

@Upon the whole, without going more at large into the 
case, the circumstances are such, that it appears to us these 
deeds were not bona fide and for a valuable consideration, 
and therefore they were properly set aside by the circuit 
court. Looking to the nature of the transaction, the assumed 
confederations, the relation and circumstances of the parties, 
the impending decree, the sweeping extent of the deeds, 
the non-disclosure, on the face of them, of the real consider- 
ations, the objects of the.collateral and secret contract, the 
very great doubt as to wif was due to the children, and the 
ambiguous explanations of the parties; we think the pre- 
sumptions are so strong against the validity of the deeds, 
that they ought not to be supported. 

The decree of the circuit court is affirmed, with costs. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Kentucky, and was argued by counsel; on con- 
sideration whereof, it is considered, ordered and decreed by 
this Court, that the decree of the said circuit court in this 
cause be, and the same is hereby affirmed, with costs. 
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Tur Presipent, Directors, anp Company orf THE BANK OF THE 
Unitep States, PLaintirrs 1n ERROR vs.'THomas Corcoran, 
DEFENDANT IN ERROR. 


Notice to the indorser of a promissory note of non-payment by the drawer. 

C. the indorser of the note, at the time it fell due, lived in a house in George- 
town, except the lower front room, which was occupied separately, as a store, 
by one of his sons. There was a separate entrance to the dwelling part of the 
‘house through an alley or passage, apart from the store, which led to the upper 
rooms, and back buildings, and yard of the house. The son of C. who occupied 
the store, had a dwelling house separate from the store. C. was at that time 
post master of Georgetown, and kept the post office in another part of the town ; 
where he usually transacted his private business as well as that of his office. 
C. had no concern in his son’s store, but he was frequently about the door. 
Until he took charge of the post office, which was a year before the note fell 
due, written communications and notices for him were sometimes left at the 
store, and were carried by another of his sons, unless when he forgot it, to him. 
After C. took possession of the post office, if notices had been left at the store 
for C., the bearer of them would fiave been directed to take them to the post of- 
fice; or they would have been delivered to him by his son at the post office, if 
recollected, or if they had been seen when left at the store. The notary stated 
that he believed the notice of non-payment of the note was left at the store, be- 
cause he thought that he had frequently notices to give to the defendant, 
and was in the habit of leaving them at the store, and he never had been in the 
dwelling house, or in the passage or alley. Held, that this notice was not suffi- 
_ cient of non-payment of the note, to charge C. with a liability to pay the 
note. 

If notice of the non-payment of a note, although left at an improper place, was 
nevertheless, in point of fact, received in due time by the indorser, and so proved, 
or could from the evidence in the cause be properly presumed by the jury; it is 
sufficient in point of law to charge the indorser. [132] 

Presumptions from evidence of the existence of particular facts, are in many 
cases, if not in all, mixed questions of law and fact. If the evidence be irrele- 
vant to the fact insisted upon, or be such as cannot fairly warrant a jury in pre- 
suming it, the court is so far from being bound to instruct them that they are at 
liberty to presume it; that they would err in giving such an instruction. [133] 


ERROR to the circuit court of Washington county in the 
district of Columbia. 

In the circuit court, the plaintiffs, as indorsers of the bank 
of Columbia, instituted this suit against the defendant, as 
indorser of a promissory note, dated “ Georgetown, May 6th, 
1819,” for $3700, drawn by Daniel Reintzel, and payable at 
Vor. I.—Q 
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sixty days to the order of the defendant. The note was 
protested, when at maturity, by order of the bank of Co- 
lumbia the holders. 

The plaintiffs gave in evidence the protest of the note, 
stating, “ that payment thereof had been duly demanded of 
the maker, on the third day of grace, and refused, and 
the usual notice of dishonour left next day at the store of 
James Corcoran, (the son of the defendant) in Georgetown.” 

Two written papers were also put in evidence; one a let- 
ter from Thomas Corcoran the defendant, dated at George- 
‘town, May 8th, 1822, and addressed to ‘O. Krutz, cashier, 
&c.” saying, “ Mr Rind having called on me on the subject 
of Mr Reintzel’s notes, I have no hesitation in saying, that 
I will not take any advantage of the limitation act, for my 
indorsement on the note of $3700, dated 6th May 1819, 
and the note of $400, dated 27th May 1819; the other note 
I have no knowledge of, and will call at bank to morrow for 
some explanation of it.” 

Also a warrant of attorney in blank, dated December 14th, 
1824, authorizing the docketing of suits at the ensuing term 
for the use of the bank of the United States, on these notes 
of Daniel Reintzel, viz. two of $400 each, and one of $3700, 
all due in 1819. 

This paper was sent to the defendant for his signature, by 
Mr Richard Smith, the cashier of the bank of the United 
States, and the defendant addressed to him the following 
letter. 

* Dear sir ;—If Mr Reintzel should not be able to satisfy 
the bank before court, and they determine to bring suit, I 
will instruct and authorise Robert Dunlap, esq. to docket 
the case forme. December 16th, 1824. Tos. Corcoran.” 

Benjamin F. Mackall, the notary who made the protest, 
was examined on the trial, and produced his notarial book, 
in which he recorded all his protests, and in which he had 
entered the protest of the note upon which this suit was 
brought. He stated “that the demand and notice were 
made and entered in the book, and that although he had no 
recollection in relation to these notes, he believed the demand 
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and the notice thereof were made as.stated in the book ;” that 
at the time of the demand and notice of the notes, the de- 
fendant lived in a house in Georgetown, except the lower 
front room thereof, which was occupied separately, as a 
store, by one James Corcoran, the son of the defendant. 
There was a separate entrance to the dwelling part of the 
house, occupied by the defendant, through an alley or pas- 
sage apart from the store, which led to the upper rooms, 
apart from the house; and he believes the notice of the note 
was left by him at the store, because he thinks he frequently 
had notices to give to the defendant, and was in the habit 
of leaving them at the store, and he never was in the dwelling 
part of the house occupied by the defendant, nor in the 
passage or alley. 

It was also proved that James Corcoran, the son of the 
defendant, who occupied the store at the period referred to 
by the notary, had a family and a dwelling house apart from 
the store. The defendant at the time of the protest of the 
note, was post master of Georgetown, and kept the post of- 
fice in another part of the town ; where he transacted his pri- 
vate business, as well as the business of his office, and had 
no concern in the store. The defendant was often at the 
door, and about the door of the store. Another son of the 
defendant’s, a single man, was concerned in the store; he 
lived with the defendant in the house, until some time in 
February 1819, when he left his father’s family, but con- 
tinued his connection with the store. It was also proved by 
James Corcoran, that until 1818, when the defendant took 
charge of the post office, written communications and no- 
tices for the defendant were sometimes left at the store, or 
at the dwelling part of the house; sometimes the persons 
bringing such notices were directed to take them into the 
house, and sometimes he took them at the store, and then, 
unless he forgot to do so, as he sometimes did, he delivered 
them to the defendant. After his father took the post office, 
if he had known that such communications or notices had 
been left at the store, he would have directed the persons 
who called with them to take them to the post office ; or, if 
going there, he would have taken them, and unless he forgot, 
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would have delivered them to the defendant; but he had no 
recollection of such fact having occurred. When the de- 
fendant took charge of the post office, that became the place 
where notices and communications were usually left; and 
where he transacted his business, both private and official, as 
post master and magistrate. The witness stated that he had 
no recollection of a notice of the protest of the note in suit 
having been left at the store. 

The store never was, before or after the defendant took 
the post office, his place of business, or the place appointed 
for the delivery of notices or other communications for the 
defendant. 

The defendant’s counsel prayed the court to instruct the 
jury; that if they found, from the evidence, that the said no- 
tices were left at the store of the said James Corcoran, oc- 
cupied by him separately from the dwelling part of the house 
occupied by the defendant as stated in the evidence, the no- 
tice is not sufficient to charge the defendant in this action, 
and the jury, on the said evidence, ought to find for the de- 
fendant on the first issue ; which instruction the court gave. 
And the plaintiffs by their counsel prayed the court to in- 
struct the jury, that if they found from the evidence, that 
notwithstanding the notices were left at the room occupied 
as a store by James Corcoran, yet, that the said store was 
the place where notices for the defendant were generally 
left, and that the notices in the case of these notes, were 
duly received by the defendant; then their being so left at 
said store, does not defeat the plaintiffs’ right to recover, 
provided the defendant received said notices in due time. 
And that their said papers read in evidence by the plaintiffs, 
and signed and given to the plaintiffs by the defendant, as 
above stated, are competent evidence from which the jury 
may infer that the defendant did duly receive the said no- 
tices ; which instructions the court refused to give. 

The plaintiffs by their counsel excepted to the instruction 
given by the court, upon the prayer of the defendant ; and to 
the refusal of the court to instruct the jury as required by 


them ; and the case was brought up upon the bill of excep- 
tions to this Court. 
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The counsel for the plaintiffs contended that the court 
erred : 

I. In granting the defendant’s prayer. 

1. Because the plaintiffs used due diligence. 

2. Because, if not, it took the whole case from the jury, 
and directed them to find for the defendant, on the whole 
evidence, thus excluding any inference, they might have 
drawn from the evidence, that the defendant duly received 
the notice. 

Il. In refusing phe plaintiffs’ prayer ; because, 

1. The papers mentioned in it were competent evidence, 
from which the jury might, or not, have inferred that the 
notice was duly received by the defendant. 

2. Because, if not, it took from the jury the right of in- 
ferring from the whole evidence, that the store of James 
Corcoran was the place where the defendant’s notices were 
generally left; and that this notice was duly received by 
him. 

The case was argued for the plaintiffs by Mr Lear and 
Mr Sergeant; and by Mr Jones for the defendant. 


For the plaintiffs in error it was argued, that the declara- 
tion of the notary, that “ he believed” he had left the notice 
at the store, was sufficient evidence of the fact to be left to 
the jury. The many notarial acts he had to perform, ren- 
dered a distinct recollection of each impossible. The suit 
upon this note was delayed for the benefit of the defendant ; 
and if the recollection of the notary is indistinct, it should 
not avail the defendant. Bank of North America vs. Potter, 4 
Dall. 127. Miller vs. Hackley, 5 Johns. 375. 

As to due diligence, a general rule has been established, 
and a non-compliance with this rule is claimed to be negli- 
gence. But the rule has exceptions in some cases, and upon 
the same principles which are applied in other cases. In 
the case of the Bank of Columbia vs. Lawrence, ! Peters, 
576, the Court have said that the rule must not be such as 
will clog commercial operations. 

It is no part of the contract between the indorser and the 
holders, that he shall give him notice of the drawer’s default, 
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but the law has made it necessary. The notice is to inform 
the indorser that the holder looks to him for payment ; but 
it is not indispensable that the notice shall reach him, if rea- 
sonable diligence has been used to accomplish the object. 
If notice was actually received, and so proved, the mode by 
which it came to the possession of the indorser is unimpor- 
tant. This Court have said in the case referred to, that a 
person may have two places at which notices directed to 
him may be left; and in this case the defendant had a dwell- 
ing, and an office of business, the post office. The notice 
was left at the former, in a store where he frequently was; 
where notices left for him might reach him through his son, 
and from which it may be inferred they did reach him. The 
front door of the house was the door of the store, and to that 
door all who did not know that the alley had been made the 
main entrance would go; and the notary states he has fre- 
quently left notices there, without complaint, for the defen- 
dant, but he had never been in the alley. If the notice had 
been delivered to a servant, the notary going up the alley, 
it would have been said that the store was the proper place, 
as there notices had been left. ‘The objection is one so nice, 
as to take away its force or application. 

It is not a rule, that it is indispensable that the notice 
shall be the best the case admits of; for personal notice is 
always the best, but this is not always required. 

The reply of the defendant to the application made to 
him in 1819 by the cashier, is sufficient to authorise the in- 
ference that he had notice. Upon this testimony, and the 
parol evidence, the question of notice should have been left 
to the jury. 12 East, 433. 2 Johns. Cases, 337. 

The courts of Massachusetts have decided that a waiver 
of notice may be inferred from many acts. 4 Mass. 245. 
6 Mass. 449. 9 Mass. 155. 159. 

The plaintiffs had a right to submit the evidence to the 
jury, and they might have inferred notice; and when the 
court assumed to decide upon its insufficiency they invaded 
the province of the jury and erred. 


Mr Jones, for the defendant, stated that the question raised 
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in this case goes to the whole foundation of commercial law. 
The liability of the indorser of a note is contingent, and it 
is essential, as one of the requisites, to charge him to give 
him notice. There are cases in which some of the pre- 
requisites have been dispensed with; but there are certain 
acts which are indispensable. The rule is universal, that 
the notice shall be the best the case admits of; and it is only 
in cases where there are difficulties in giving notice, that 
questions have arisen as to the mode in which it should 
have been given. Ifa party has a place of business, notice 
must be left there; if he has two, one or both may be 
adopted. 

In the case before the Court, there was a notorious place 
of business, the post office ; in which the defendant was post 
master, and a dwelling. In such a case there is no ground 
for equivalent notice. It is not pretended that the notary 
was ignorant of the facts. 

The claim to support the notice on the ground that it was 
left at the*store of the son of the defendant, cannot be main- 
tained. The son was as a stranger would have been, for the 
law does not look at those relations. Nor was it of any con- 
sequence that the store was under the same roof with the 
defendant’s dwelling; to all the purposes of this case it was 
the same as if it had been entirely separate. 

Nor does the testimony which alleges that notices were 
sometimes left at the store, strengthen the cases, as it is not 
shown that the defendant ever recognized such proceedings. 

Where notice is not sent in the regular mode, the law 
presumes it would not reach the party; and here the court 
were called upon to tell the jury, that if they believed the 
notice reached the defendant, they could infer notice, and 
they were required to say the notice was regular. This 
refusal was proper. 

The written evidence shows nothing from which the jury 
could infer notice. When the defendant agreed to waive 
the statute of limitations, it was a declaration that he would 
not waive any other defence. His whole object in this 
arrangement was to benefit the drawer, and he is not to be 
supposed to have intended to prejudice his own rights. 
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Mr Justice Wasuincron delivered the opinion of the 
Court. 

This case comes up by writ of error from the circuit 
court for the district of Columbia and county of Washington. 

The suit was brought by the plaintiffs in errors against 
the defendant, as the indorser of a promissory note of 
Daniel Reintzel for $3700, payable 60 days after date, and 
dated the 6th of May 1819. The only question in the cause 
turns upon the sufficiency of the notice to the defendant, 
the circumstances attending which appear in a bill of ex- 
ceptions taken by the plaintiffs to the opinion of the court. 
From this it appears, that the plaintiffs gave in evidence a 
letter from the defendant to the cashier of the bank of Co- 
lumbia, where this note was discounted, bearing date the 
8th of May 1822; in which the writer, after mentioning that 
he had been applied to on the subject of Reintzel’s notes, 
says, “ I have no hesitation in saying, that I will not take 
any advantage of the limitation act for my indorsement on 
the note of $3700, dated 6th of May 1819, and the note of 
$400, dated 27th May 1819; the other note I have no know- 
ledge of, and will call at the bank tomorrow for some ex- 
planation of it.” 

These notes having been transferred to the bank of the 
United States, the cashier of that bank, on the 14th of De- 
cember 1824, sent to the defendant a paper for the signa- 
ture of himself and Reintzel, containing a general autho- 
rity to some attorney to docket suits against them at the 
next ensuing term of the court, in the names of the presi- 
dent, directors and company of the bank of the United 
States, for the use of that bank, and of the United States, 
on three notes of Daniel Reintzel, two of $400 each, and 
one of $3700, all due in 1819. On the back of this note 
was indorsed the following address signed by the defendant, 
viz. “ Dear Sir;—If Mr Reintzel should not be able to 
satisfy the bank before the court, and they determine to 
bring suit, I will instruct and authorise Robert Dunlap to 
docket the case for me. December 16th, 1524.” 

The plaintiffs proved, by the notary who made the pro- 
test of this note, who produced at the trial his notarial 








> Oe Ue olf ele. 

















JANUARY TERM 1829. 129 


[Bank of the’ United States vs. Corcoran.] 


book, in which he recorded all his protests, and in which 
he had entered the protest of the note in question, and the 
demand and notice; that the said demand and notice were 
made and entered in the’said book, and that although he 
had no recollection in relation to these; yet he believed the 
demand and the notice thereof were made as stated in his 
said book. He further stated, that at the time of the said 
demand and notice, the defendant lived in a house in © 
Georgetown, except the lower front room thereof, which 
was oceupied separately as a store: by James Corcoran, his 
son. That there was a separate entrance to the dwelling 
part of the house, occupied by the defendant, through an 
alley or passage apart from the store, which led to the 
upper rooms and back building and yard of the house; and 
that he believed the notice was left by him at the said store, 
because he thought that he had frequently notices to give to 
the defendant, and was in the habit of leaving them at the 
store; and never was in the dwelling part of the house oc- 
cupied by the defendant, nor in the passage or alley lead- 
ing to it. 

It was further proved, that James Corcoran, who occu- 
pied the store at the time spoken of, had a family, and a 
dwelling-house apart from his store; and that the defendant 
was then post master of Georgetown, and kept the post 
office in another part of the town, where he commonly 
transacted his private business, as well as that of his office; 
and had no concern in his son’s store, but that he was often 
at the door, and about the door of the store; that Thomas, 
another son of the defendant, was concerned with his brother 
in the store, and was an active partner, attending in the 
store to the business thereof; but that he was a single man, 
and lived with the defendant in the house aforesaid until 
February 1819; after which he ceased to live in his father’s 
family, but continued his concern and attention in the store. 

It was further proved, by the before mentioned James 
Corcoran, that until the defendant took charge of the post 
office, which was in the year 1818, written communications 
and notices for the defendant were sometimes left at the be- 
fore mentioned store, or at the dwelling part of the house; 
Vou. H.—R 
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that the witness sometimes directed the persons bringing 
such notices to take them into the house, and sometimes he 
took them at the store, and then, unless when he forgot to 
do so, as he sometimes did, he delivered them to the de- 
fendant; that after his father took the post office, the wit- 
ness, if such notices or communications had been left at his 
store in the presence of a witness, would have directed the 
bearer of them to take them to the post office, or, if he were 
going there, would have taken them himself; and that if he 
had done so, he would, unless he forgot it, have delivered them 
to the defendant; but he had no recollection of any such 
fact having occurred. That when the defendant took 
charge of the post office, that became the place where his 
notices, communications, &c. were usually left, and where 
he transacted his business, both private and official, as post 
master and magistrate. The witness had no recollection of 
ever having seen or known of any notices being left at his 
store of the protest of the notes now in suit. That the store 
never was, before or after the defendant took the post office, 
his place of business, or the place appointed for the delivery 
of notices or other communications for the defendant. 

After the above evidence was given, the defendant’s 
counsel prayed the court to instruct the jury, that if they 
found, from the evidence, that the said notices were left at 
the store of James Corcoran, occupied by him separately 
from the dwelling part of the house, occupied by the de- 
fendant as stated in the evidence; the notice was not suffi- 
cient to charge the defendant in this action, and that the 
jury, on the said evidence, ought to find for the defendant 
on the first issue; which instruction the court gave. 

The plaintiffs then prayed the court to instruct the jury, 
that if they find from the evidence, that notwithstanding the 
notices were left at the room occupied as a store by James 
Corcoran, yet that the said store was the place where notices 
for the defendant were generally left, and that the notices 
m regard to these notes were duly received by the de- 
fendant; then their being so left at the said store, does not 
defeat the plaintiffs’ right to recover, provided the defendant 
received the said notices in due lime; and that their said 
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papers read in evidence by the plaintiffs, and signed and 
given to them by the defendant, as above stated, are com- 
petent evidence from which the jury may infer that the de- 
fendant did duly receive such notices. This instruction the 
court refused to give; to which refusal, as also to the giving 
of the instruction, prayed by the defendant’s counsel, the 
exception was taken by the counsel for the plaintiffs. 

The only question which the case presents is, whether 
such notice was given of the non-payment of the note on 
which this suit was brought, as the law requires to charge 
an indorser? It is not pretended that it was given to the 
defendant personally, either verbally or in writing, or that a 
written notice was left at his dwelling house or place of 
business, or that the holders of the note were prevented from 
giving the notice at any time by the absence or fault of the 
defendant. His place of residence, and the way by which 
access to it was to be gained, was known to the notary ; and 
it is quite improbable that he was ignorant of the place at 
which he transacted both his private and public business. 

The inquiry is then narrowed down to the sufficiency of 
a notice left at the store of James Corcoran, a son of the 
defendant, with which the defendant had no concern, and 
which was not his place of business. 

The store of the son was as distinct and separate from the 
dwelling of the father, as if they had been under different 
roofs. The former was entered from the street, the latter 
from an alley or passage ; and it does not appear that there 
was any inside communication between the two. Overlook- 
ing for the present, the circumstance that the notary had 
been in the habit of leaving notices for the defendant at the 
store, it must be admitted that the service of the notice in 
question at the store, was ne more a compliance with the 
requisition of law, than if it had been delivered to the son 
in the street or elsewhere, or left at his dwelling house. 

Is the case then altered by the circumstance just men- 
tioned? We think not. It seems from the evidence, that 
the store never was, at any period, the place appointed for 
the delivery of notices or other communications to the de- 
fendant. But if it had been, the note in question came to 
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maturity some time in the month of July 1819, and the proof 
was, that the defendant took charge of the post office some 
time in the year 1818; after which, that became the place 
at which notices and other communications to him were 
usually left, and where he transacted both his private and 
public business. Were it to be admitted that*he service of 
a notice at a place not appointed by the defendant as the 
one at which notices to him were to be delivered, would be 
sufficient in law to charge him, upon the ground that other 
notices had been previously left at the same place; it would 
surely be too extravagant to contend that a service at the 
same place would be legal, after another place had been 
appointed for that purpose, and where they had in point of 
fact been usually left. 

It is unnecessary to pursue this inquiry further; because 
although the sufficiency of the service of the notice gene- 
rally was insisted upon by the counsel for the plaintiff in 
error in argument, yet the instruction asked for by the plain* 
tiff in the court below, placed its validity not merely upon 
the circumstance that the store was the place where notices 
for the defendant were generally left; but upon the addi- 
tional and stronger one, that the notice in this case was duly 
received by the defendant. 

Now it must be admitted, that if the hypothesis that the 
notice in this case, though left at an improper place, was 
nevertheless in point of fact received in due time by the de- 
fendant, were proved, or could from the evidence in the 
cause be properly presumed by the jury, it was sufficient in 
point of law to charge him. In the case of Ireland vs. Kip, 
10 Johns. 490, 11 Johns. 231, it was decided, that admitting a 
service of notice at the house in Frankfort street, where the 
defendant had directed his lettefs to be left by the letter car- 
riers, would have been good and equivalent to service at his 
dwelling or counting house; still the notice, though impro- 
perly put into the post office, would be sufficient; if it were 
accompanied by proof that it had actually been delivered at 
the dwelling house of the indorser, or at the house in Frank- 
fort street. 

But in the present case, there was not a scintilla of direct 
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or positive proof that the notice in question ever reached the 
person, the dwelling house, or place of business of the de- 
fendant, and the court was called upon by the plaintiffs’ 
counsel to instruct the jury that the papers which they had 
given in evidence were competent evidence from which the 
jury might infer that the defendant did duly receive the said 
notice. Was the court wrong in refusing to give this in- 
struction ? 

Presumptions, from evidence given in a cause of the exis- 
tence of particular facts, are in many, if not in all cases, 
mixed questions of law and fact. If the evidence be irrele- 
vant to the fact insisted upon, or be such as cannot fairly 
warrant a jury in presuming it, the court is so far from being 
bound to instruct them, that they are at liberty to presume 
it, that they would err in giving such instruction. For why 
give it, when it is manifest, that if the jury should find their 
verdict upon the fact so deduced, it would be the duty of the 
court to set it aside, and to direct a re-trial of the cause? 

Let us now see what were the papers which the plaintiffs 
had given in evidence, which the court were called upon to 
declare to the jury were competent evidence from which 
the jury might make the inference insisted upon. 

The first is the letter of the defendant, dated the €th of 
May 1822, and addressed to the cashier of the bank of Co- 
lumbia, in which he declares that he will not take any ad- 
vantage of the limitation act, for his indorsement on this 
and another note ; the blank authority sent to the defendant 
by the cashier of the bank of the United States on the 14th 
of December 1824, for the signatures of the defendant and 
of the maker of the notes, purporting to empower some at- 
torney to docket suits against them on these notes, with a 
declaration indorsed thereon by the defendant, that if the 
maker of the notes should not be able to satisfy the bank 
before court, and they should determine to bring suit, he 
would instruct a particular person to docket the case for him. 

Let it be admitted that these papers bound the defen- 
dant to abstain from making a particular defence to which 
the law entitled him, and to cause the action intended to be 
commenced against him to be docketed, so as not to delay the 
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plaintiffs, could the jury from thence infer with any legal 
propriety, either that the necessity of proving notice of the 
non-payment of the notes would be dispensed with, or the 
fact, that the notice left at the store of James Corcoran was 
received by the defendant at any time, much less in due 
time ? 

If this was a question of inference fit to be submitted to 
the discretion of the jury ; it seems to the Court that the rules 
respecting this subject, which have been laid down with so 
much care, would no longer be fixed and certain, but would 
change with the varying conclusions which a jury might 
draw of the fact, from evidence however slight given to prove 
it. What, for example, dues the rule that notice must in 
certain cases be served personally upon the indorser, or be 
left at his dwelling house or place of business, signify, if a 
jury may from any evidence, however remote from the fact, 
presume that the notice, though left at any other place, may 
have found its way to the hands of the person whom it was 
intended to charge ? 

It was insisted by the counsel for the plaintiffs, that the 
evidence above noticed, and alone relied upon in the instruc- 
tion asked for to warrant the inference, was strengthened by 
the circumstance of the connexion between the defendant 
and the owner of the store where the notices for the former 
were sometimes left. But if this circumstance stood alone 
in the case, and a notice delivered to the son who was not 
a member of the father’s family, would not be a legal notice, 
nor competent to warrant a presumption that it had reached 
the father, which it unquestionably would not, the question 
cannot be aflected by its being thrown in asa make-weight 
with other circumstances in themselves insufficient to justify 
the conclusion. 

In the case of Ireland vs. Kip, the circumstances to induce 
a presumption that the notice reached the defendant were 
certainly as strong as they could well be. The letter car- 
rier was directed to leave all letters for the defendant at a 
certain house in Frankfort street. The carrier called at the 
post office three or four times every day, and took out, and 
delivered all letters left there; and the defendant usually 
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sent or ealled every day at that house for his letters. Upon 
tle second trial of this cause, the plaintiffs insisted upon the 
above evidence, that the jury had a right to presume that 
the notice in question had been duly received by the defen- 
dant. But the chief justice who tried the cause, instead of 
leaving it to the jury to make this presumption, overruled 
the whole of the evidence offered by the plaintiffs, and di- 
rected a non-suit. When the case came before the supreme 
court, it was there stated by the judge who delivered the 
opinion, that it would be extremely embarrassing to suffer 
the rule to fluctuate, by making exceptions which would 
lead to uncertainty, and that it was of the utmost import- 
ance in mercantile transactions, to have a certain and sta- 
ble rule in relation to notices,—in which sentiments this 
Court entirely concur. That court finally decided, that, as 
it did not appear that the notice was left at the defendant’s 
place of business in Frankfort street, and it did appear that 
he resided in the city, the non-suit was correct. If this case 
be law, as to which we are not now called upon to give an 
opinion, it is in point upon the very question now under 
consideration. 

If the court below then committed no error in refusing to 
give the instructions asked for by the plaintiffs’ counsel, 
they were right in giving that which was prayed for by 
the defendant’s counsel, which merely affirmed, that the no- 
tice left at the store of James Corcoran, occupied by him 
separately from the dwelling part of the house occupied by 
the defendant; if the facts were so found by the jury ; were not 
sufficient to charge the defendant, and that on the said evi- 
dence they ought to find for the defendant on the first issue ;— 

It is the opinion of this Court, that the judgment of the 
court below ought to be affirmed with costs. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Columbia, holden in and for the county of Wash- 
ington, and was argued by counsel ; on consideration where- 
of, it is considered, ordered, and adjudged by this Court, 
that the judgment of the said circuit court in this cause be, 
and the same is hereby affirmed with costs. 
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judicial power does not extend to private suits in which an alien is a party, 
unless a citizen be the adverse party ; and it is indispensable to aver the citi- 
zenship of the defendants, to show, on the record, the jurisdiction of the court. 


THIS cause was brought before the Court by a writ of 
error to the circuit court of the southern circuit of New 4 
York. 

The description of the parties on the record was “ John 
Twentyman, a subject of the king of Great Britain vs. Daniel 
and Joseph Jackson.” No citizenship of the defendants being 
argued. 

The question was whether the circuit court under the 
11th section of the judiciary act of 1789, ch. 20, which gives 
jurisdiction, among other cases, “ where an alien is a party,” 
had jurisdiction of the cause without an assumpsit on the 
record of the citizenship of the defendants. 

Mr Taylor, for the plaintiffs in error, argued that the judg- 
ment of the circuit court should be reversed. He cited 
Bingham vs. Cabot, 3 Dall. 382. Hodgson vs. Bowerbant, 
6 Cranch, 303. Sullivan vs. The Fulton Steam BoatCom- 
pany, 6 Wheaton, 450. 

The Court were of opinion that the 11th section of the 
act must be construed in connexion with and in conformity 
to the constitution of the United States. That by the latter, 
the judicial power was not extended to private suits, in 
which an alien is a party, unless a citizen be the adverse 
party. It was indispensable therefore to aver the citizen- 
ship of the defendants, in order to show on the record the | 
jurisdiction of the court. 

The omission so to do was fatal, and according to the 
known course of the decisions of the Court, the judgment of ; 
the circuit court must be reversed for want of jurisdiction. 




















oa 































JANGARY PERM 1829. 


Jomn P. Vw Ness anp Marcia mis wirft, PLAINTIFFS TN. ERROR 


vs. Pernz Pacarp, DereNDANT IN ERROR. » 133 _561 
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} Action onthe case againstthe defendant for waste, committed by him while tenant ~ (* pie 
‘ of the plaintiff, the owner of the reversionary interest, by pulling down and re- . | 152 ; on 


moving fromm the demised premises, a dwelling house erected thereon, and = ——— 


attached to the freehold. The ‘question raised in the*case "was, what Sota an "| 
erected by the tenant during his term are movable byhim. Git 042; 





The general rule of the common law undoubtedly is, that whatever is once an- 108" 109 
‘ nexed to the freehold becomes part of it, and cannet’be afterwards removed, 160 709 
except by him who is entitled to the inheritance. ‘This rule, however, never 137 


> Was inflexible, and without exceptions. It was construcd most strictly between {i09f 11 
executor and heir, in favour of the latter; and more liberally between tenant , oa 
for life and in tail, and remainderman or reversioner, in favour of the formergand i 
tenant, in favour of the tenant. A more extensive exception to thé rule has 


been of fixtures erected for the purposes of trade. Fixtures which were erect- 

ed to carry on trade and manufactures, were from an early period.of the law 
allowed to be removed by the tenant, during his term ; and were deemed per- | 
sonalty for many other purposes. [143] | 
Phe common law'of England is not to be taken in all respects to be that of Ame- 
wica., “Our ancestgrs brought with them its general principles, and claimed it 





-, as oF hele birtheright. But they brought with them, and adopted only that por- 
tion which was applicable to their situation. [144] 
It might deserve Consideration, whether, if the rule of the common law of Eng- 
land which prohibiteithe remioval of fixtures erected by the tenant for agri- ; 


cultural purposes, were not previously adopted ina state by some authoritative 
practice or adjudication ; it ought to be assumed by this Court, as a part of the 
jurisprudence of'such state, upon the mere footing of its existence in the com- 
mon law. [145] 

The.question whether fixtures erected for the purposes of trade, are or arenot 
removable by the tenant, does not depend upon the form or size of the build- 
ing ; whether it has a brick foundation or not, or is one or two stories high; or 
has a brick or otherchinmey. The sole’ question is, whether it is designed for } 
the purposes of trade or not. [146] 

If the house were built principally for a dwelling house for the family, indepen- | 
dently of carrying ona trade, then it would doubtless be deemed a fixture falling i 

under the general rule, and irremovable. But if the residence of the family | 

’ 
' 
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were merely an accessary for the more beneficial exercise of the trade, and 
with a view to superior accommodation ia this particular, then it is within the 
exception. [147] 

Every demise between landlord and tenant in respect to matters in which the 
parties are silent, may be fairly open to explanation by the general usage and 
custom of the country, or of the district where the land lies. Every person, 
under such circumstances, is supposed to be conusant of this custom, and to 

d contract with a tacit reference toit. [148] 

A court cannot be required to give an instruction to the jury as to the relation, 

right and credibility of the testimony adduced by the parties in a cause. [149] 
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ERROR to the circuit court of the county of Bpashinctos, : 


in the district of Columbia. 

The plaintiffs in error instituted their action of trespass 
on'the,case, in the court below; to recover damages for 
removal of certain buildings from a lot of ground in the ie 
of Washington, the property, of the, plaintitis; which 
been leased to the defendant by the plaintiffs for a term o 
years, reserving arent. The jury gave a verdict in favour 
of the defendant. 

Upon the trial of this cause, the plaintiffs gave in evidence 
to the jury, an indenture of lease between them and the de- 
fendant, for a lot of ground in the city of Washington for a 
term of years, reserving a certain rent, with the privilege to 

hase out the fee at a stipulated sum; and offered 

fence to the jury to prove, that after the defendant had tafen 
possession of the land described in the lease, he ereeted 
thereon @ building, two stories high in ‘front, with a cellar 
of stone or brick, and a shed of one story; and that the’ 
cipal building, which had a brick chimney, rested upon 
stone or’brick foundation... That the defendant was a car- 
penter by trade, and resided in the house from the ‘cofh- 
mencement of his lease to about the period. of its expiration, 
and that, before the term had expired, he took down and 
removed the said house from off the premises. 

The defendant’ gave evidence, that, upon obtaining th the 
said lease, he ereeted the building with a view to, cagry ‘on 
the business’ of a dairyman, and for the residence -of his 
family and servants engaged in his said business; and that 
the cellar, in which was a-spring, was made and used exclu- 
sively for a.milk cellar ;.that*in the upper part of the house 
were kept, and scalded, dnd washed, the utensils of his said 
business; and that that part was also occupied as a dwelling 
for his family ; that he was also a carpenter, and had tools 
and two apprentices in the house, and a work-bench out of 
doors; and that he worked in said house at his trade of a 
carpenter; that the house was in a rough unfinished state, 
and made partly of old materials; and that he also erected 
on said lot a stable for his cows, of plank and timber, fixed 
upon posts fastened into the ground; and that the stable 
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4 was pulled down and removed at the same time withthe ~~ 


Je principal building. 

Upon this evidenée the counsel for the plaintiffs prayed 

tlie instructions of the court to the jury, that if they-ebould 

; Believe the same to be true, the defendant was not gen 
‘ i imremoving the house from the ‘premises; and that 

‘ ‘ ‘fiable in this action to the plaintiffs, for the value of , 

~ ve house; which instructions the cotrt refused to gives — 

}, . » «The defendant also offered evidence to prove, that as age ' 

1. aiid Custom existed in the city of W ashington, which atthor- 
ised ‘a feriant” to remove’any building which’ he’ might erect 
upon leased premises ; provided the ‘same was removed be- 
fote*tlierexpiration of the term. 

Lt. “©Upon this evidence the counsel for the plaintiffs asked from 
i “thé ‘court instructions to the jury, that the same was not 
competerit to establish the fact, that a general usage did’ 

at exist.in the city of Washington, which authorised a tenant 

to remove such a house as that which has*been erected by 

. thie defendant ;,nor was it competent for the jury to infer 
from»the evidence, that such a usage existed. These in- 
structions were refused by the court. . 

The plaintiffs then gave evidence, by the examination of 
a number of persons; who, as owners of real property in the 
city of Washington, were claimed to know “all that apper- | 
tained to it; to show that the usage, under which the de- 
fendant asserted a right to remove the buildings erected by 
him, did not exist; and thereupon moved the court to in- 
struct the jury, that upon the evidence, it is not competent . 
for them to find a usage or custom of the place, by which 
the defendant could be justified in recovering the house in 
question; and that there being no such usage the plaintiffs 
aré entitled to a verdict for the value of the house, which | 


ons 





the defendant pulled down and destroyed. ‘These instruc- 
tions were also refused. 

The plaintiffs by their bill of exceptions presented the 
whole of these matters for the consideration of this Court. 





Mr Coxe, for the plaintiff, contended, that the court a}, 
erred in giving and refusing the instructions. ‘The question 
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in this case is one of great interest to the owners of ptopériy 
in the city of Washington. The evidence offered by the 
defendant was insufficient to establish ausage ; and, if upon 
such testimony, a usage can be made out, there is no safety 
to amy owner of property. To establish a usage the evidenee 
must be clear and certain, and uncontradicted; and, 
court should take care to apply this principle willbe eX 
usage is claimeds as when'it has been established it beeomes 


Ny 


the Taw of all casés under similar circumstancess The prin- as 


Ciples of law relative to,usage are settled in ¥ Galléson’s 
Rep. 444. Collings & Co. vs. Hope, 3 Wash. —— 
Rep. 149. 

It cannot be contended that the building could be rece 
vered by the defendant, upon the principles which courts 
have established in favour of trade.” No case ean be fod, * 
in which a Building fixed to the freehold was allowed to be 
taken away. All the adjudged cases go to the extent of 
permitting instruments and machinery used for the purposes 
of trade to be carried away, but nothing more. The freehold 
is never to be injured, and must always be left in the cendi- 
tion it was when the lease commenced. Cited 3 East, 35. 
Woodfal’s Landlord § Tenant, 223. This building was 
erected for the accommodation of the family of the defend- 
ant. It could not therefore be considered as required for 
the trade of the defendant; nor was it appropriated to a 
particular trade; the defendant being a carpenter, and also 
employing himself in vending milk. 


Mr Barrett and Mr Jones, for the defendant, argued, 

1. That independent of the*benefit from the usage, which 
was set up as matter of defence; the buildings removed from 
the premises, were erected and used by the tenant for the 
purposes of his trade, and he had therefore a right to remove 
them under the general law of landlord. 

2. The usage ‘of the city of Washington which was fully 
proved, recognizes the right of tenants to remove buildings 
put up by them, on lots which before the lease were in an 
unimproved state. 


3. The instructions given by the court, and their refusal 
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as required by the counsel for the plain- 


to 
tiffs were correct. 

In support of the first poimt, were.cited 1 H. Bl. 258. 2 
Bast, 88. Elwes vs. Maw, 3 East, 37. 7 Johns. 227. 20 
Johns, 30. 

In the English cases a distinctiof is taken between fix- 
tures on buildings for agricultural purposes and those for 
trade. This distinction upon a fair view of those cases cannot 
be sustained. The principles which have always been ap- 
plied in those cases to trade, may be as well applied to 
agriculture. In the city of Washington, where there is and 
fora long period will be a large space upon which no build- 
ings will be placed, the application of more liberal princi- 
ples. than those found in the English cases is proper and 
necessary. Cited Woodfall’s Landlord & Tenant, 224. Bul- 
ler’s Nisi Prius, $4. 2. 3. The court properly submitted the 
question of usage to the jury. It was regularly a question 
for them. Had the court proscribed a rule which would 
have taken from the jury the question of usage, it would 
have been error; but here whegher the usage was proved 
Was submitted and correctly. 


Mr Justice Srory delivered the opinion of the Court. 

This is a writ of error to the circuit court of the district 
of Columbia; sitting for the county of Washington. 

The original was an action on the ease brought by the 
plaintiffs in error against the defendant for waste committed 
by him, while tenant of the plaintiffs, to their reversionary 


.interest, by pulling down and removing from the demised 


premises a messuage or dwelling house erected thereon and 
attached tothe freehold. The cause was tried upon the 
general issue, and a verdict found for the defendant, upon 
which a judgment passed in his favour; and the object of 
the present writ of error is to revise that judgment. 

By the bill.of exceptions, filed at the trial, it appeared 
that the plaintiffs in 1820 demised to the defendant, for 
seven years, a vacant lot in the city of Washington, at the 
yearly rent of $112 50 cents, with a clause in the lease that 
the defendant should have a right to purchase the same at any 
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time during the term for $18t5e-After t tt 
taken possession of the lot; he erected thesed > - Pp 
dwelling house, two stoxigsshighwin front, with a shed ofone” ae d 
story, a cellar of stones brickefoundation and albeick =. | r 


chimney. The defendant and his family dwelt in'thethouse © 44 
from its erection until the expiration of the lease, when "4g. 
he took the same dove ‘removed all the materials fron Z 
the lot. The deféndant was a carpenter by trade ;. and he °° 
gave evidence, that upon obtaining-the lease he eréeted the 
building above mentioned, with a view to carry on the bu- Po 
siness of a dairy man, and for the residence of /his family |; * ; 
and servants engaged in hisesaid business; and. that. the | 
cellar, in which there wasaigpring, was made and-exclosively © 
used for a milk cellar, in whieh?) the mtensils. of -his said bu- 
siness were kept and ‘scalded, and washedwand usée@;.and = 
that feed was kept in the upper part offtlie. house; which 
was also occupied as aalWelling. forthis?family. ‘That thé 
defendant had his tools as a.garpenter, alld two apprentices 

in the house, and amwerk-befich sout “@f ‘doors; and ear- 
penter’s work was dope sa house, which was in, a rough 
unfinished state and made partly of old materials. oe he 
also erected on the-lot a stable for his cows of plank and 
timber fixed upon postsefa@&tened *into the’ ground, which 
stable he removed withthe héuse before the’ expiration of 
his lease. ., 

Upon this evidenge, the counsel for the plaintiffs prayed 
for an instruction,that.if the jury should believe the samé 
to be true, the defendant was not justified in removing «the 
said house from the premises; and that he was liable to the . 
plaintiffs in this action. This instruction the court refused 
to give; and the refusal constitutes his first exception. 

The defendant farther offered evidence to prove, that a 
usage and custom existed in the city of Washington, which 
authorised a tenant to remove any building which he might 
erect upon rented premises, provided he did it before the 
expiration of the term. The plaintiffs ‘objected to this evi- 
dence; but the court admitted it. This constitutes the se- 
cond exception. 

Testimony was then introduced on this point, and after 
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the ethe, witnesses for the defendant, the 
plaintifis ‘the court.to: instruct the jury that the evi- 
mg to establish, the fact, that a ge- 
nepalyusage,had,existed.or did exist in the city of Washing- 
whi¢h authorised a tenant;to remove such a house as 
ed bysthetenant.in this case; nor was it compe- 
r the jury to,inferefrom the said evidence, that such a 
usage had.existed.> ‘Lhe court refused to give this instruc- 
tionyeand this constitutes: the third exception. 
21. for the plaintiffs then introduced witnesses 
% es the usage »-and after their testimony was given, 
e court to instruct the jury, that upon the evi- 
ee given as aforesaid in this case, it is not competent 
for them to, find, ausage or custom of the place by which 
the mo could«be justified in removing the house in 


-stuestio myeand there being no such usage, the plaintiffs are 


entitled tGrawerdict for the value of the house, which the 
defendantypulled down and destroyed. The court was di- 
vided and didgnet give the instruction so prayed; and this 
constitutes the fourth exception. 

The first exception raises the important question, what fix- 
tutes erected by a tenant-during his term, are removable by 
him? 

‘The general rule of .the eommon law certainly is, that 
whatever is once annexed to the freehold becomes part of 
it, and cannot afterwards be removed, except by him who is 
entitled to the inheritance. The rule, however, never was, 
at least as far back as we canetracé it in the books, inflex- 


_¥ble, andaithout exceptions. It'was construed most strictly 


between. executor and heir in» favour of the latter; more 
liberally between tenant for life*or in tail, and remainder 
man or reversioner, in favour of the former; and with much 
greater latitude between landlord and tenant, in favour of the 
tenant. But an exception of a much broader cast, and 
whose origin may be traced almost as high as the rule itself, 
is of fixtures erected for the purposes of trade. Upon prin- 
ciples of public policy, and to encourage trade and manu- 
factures, fixtures which were erected to carry on such busi- 
ness, were allowed to be removed by the tenant during his 
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term, and were deemed personalty for many, other purposes. 
The principal cases are collected and reviowstldhy. Loxd 
Ellenborough in delivering the opinion of the! court, 

Elwes vs. Maw, 3 East’s R. 38; and it seems 2C 8 

to do more than to refer to that case for a full sutamary of 
the general doctrine and its admitted exceptions in Bgl 
The court there decided, that in the case,of landlord”and 
tenant, there had been no relaxation of the generabrile in 
cases of erections, solely for agricultural purposes, however 
beneficial or important they might be as improv of 
the estate. Being once annexed to the ‘Trechld by the 
tenant, they became a part of the realty, ‘and could Reyer 
afterwards be severed by the tenant.” The distinetion i is 
certainly a nice one between fixtures for the. purposes of 
trade, and fixtures for agricultural purposes; at least in 


principal object of the tenant, and the erections are for 
purpose of such a beneficial enjoyment of the estate. “But 
that point is not now before us; and it is unnecessary ‘to 
consider what the true doctrine is or ought to be on this 
subject. However well settled it may now be in England, 
it cannot escape remark, that learned judges at different 
periods in that country, have entertained different opinions 
upon it, down to the very date of the decision in Elwesvs. 
Maw, 3 East’s R. 38. 

The common law of England is not to be taken in.all re- 
spects to be that of America. Our ancestors brought with 
them its general principles, and claimed it as ‘their birth- 


those cases, where the sale of the produce constitutes i Z 


right; but they brought with them and adopted only that” 


portion which was applicable to their situation. There could 
be little or no reason for doubting that the general doctrine 
as to things annexed to the freehdld, so far as it respects 
heirs and executors, was adopted by them. The question 
could arise only between different claimants under the same 
ancestor, and no general policy could be subserved, by with- 
drawing from the heir those things which his ancestor had 
chosen to leave annexed to the inheritance. But, between 
landlord and tenant, it is not so clear that the rigid rule of 
the common law, at least as it is expounded in 3 East, 38, 
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was so applicable to their situation, as to give rise to neces- 
sary presumption in its favour. The country was a wilder- 
ness, and the universal policy was to procure its cultivation 
and improvement. The owner of the soil as well as the pub- 
lic, had every motive to encourage the tenant to devote him- 
self to agriculture, and to favour any erections which should 
aid this result; yet, in the comparative poverty of the coun- 
try, what tenant could afford to erect fixtures of much ex- 
pense or value, if he was to lose his whole interest therein 
by the very act of erection? His cabin or log-hut, however 
necessary for any improvement of the soil ; would cease to be 
his the moment it was finished. It might, therefore, deserve 
consideration, whether, in case the doctrine were not pre- 
viously adopted in a state by some authoritative practice or 
adjudication; it ought to be assumed by this Court as a part 
of the jurisprudence of such state, upon the mere footing of 
its existence in the common law. At present, it is unneces- 
sary to say mere, than that we give no opinion on this ques- 
tion. The case which has been argued at the bar, may well 
be disposed of without any discussion of it. 

It has been already stated that the exception of buildings 
and other fixtures, for the purpose of carrying’ on a trade or 
manufacture, is of very ancient date, and was recognised al- 
most as*early as the rule itself. ‘The very point was decided 
in 20 Henry VII. 13, a. and b., where it was laid down, 
that if a lessee for years made a furnace for his advantage, 
or a dyer made his vats or vessels to occupy his occupation, 
during the term, he may afterwards remove them. That 
doctrine was recognised by lord Holt, in Poole’s case, 1 Salk. 
368, in favour of a soap-boiler who was tenant for years. 
He held that the party might well remove the vats he set up 
in relation to trade ; and that he might do it by the common 
law, (and not by virtue of any custom) in favour of trade, 
and to encourage industry. In Lawton vs. Lawton, 3 Atk. 
R..13, the same doctrine was held in the case of a fire en- 
gine, set up to work a colliery by a tenant for life. Lord 
Hardwicke there said, that since the time of Henry the se- 
venth, the general ground the courts have gone upon of re- 
laxing the strict construction of law is, that it is for.the 
Vow. I1.—T 
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benefit of-the public, to encourage tenants for life to do what 
is advantageous to the estate during the term. He added, 
“one reason which weighs with me is, its being a mized 
case, between enjoying the profits of the land, and carrying 
on a species of trade; and in considering it in this light, it 
comes very near the instances in brewhouses, &c. of furnaces 
and coppers.” The case too of a cider mill, between the exe- 
cutor and heir, &c. is extremely strong, for though cider is 
a part of the profits of the real estate, yet, it was held by 
lord chief baron Comyns, a very able common lawyer, that 
the cider mill was personal estate, notwithstanding, and that 
it should go to the executor. “It does not differ it, in my 
opinion, whether the shed be made of brick or wood, for it is 
only intended to cover it from the weather and other incon- 
veniences.” In Penton vs. Robart, 2 East, 88, it was fur- 
ther decided that’ a tenant might remove his fixtures for 
trade, even after the expiration of his term, if he yet remain- 
ed in possession; and lord Kenyon recognised the doctrine 
in its most liberal extent. 

It has been suggested at the bar, that this exception in 
favour of trade has never been applied to cases like that be- 
fore the Court, where a large house has been built and used 
in part as a family residence. But the question, whether 
removable or not, does not depend upon the form or size of 
the building, whether it has a brick foundation or not, or is 
one or two stories high, or has a brick or other chimney. 
The sole question is, whether it is designed for purposes of 
trade or not. A tenant may erect a large as well asa small 
messuage, or a soap boilery of one or two stories high, and 
on whatever foundations he may choose. In Lawton vs. 
Lawton, 3 4tk. R. 13, lord Hardwicke said, (as we have 
already seen) that it made no difference whether the shed of 
the engine be made of brick or stone. In Penton vs. Ro- 
bart, 2 East’s R. 88, the building hada brick foundation, let 
into the ground, with a chimney belonging to it, upon which 
there was a superstructure of wood. Yet the court thought 
the building removable. In Elwes vs. Maw, 3 East’s R. 37, 
lord Ellenborough expressly stated, that there was no dif- 
ference between the building covering any fixed engine, 
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utensils, and the latter. The only point is, whether it is ac- 
cessary to carrying on the trade orgot. If bona fide intend- 
ed for this purpose, it falls within the exception in favour of 
trade. The case of the Dutch barns, before lord Kenyon(a@), 






.is to the same effect. 


Then as to the residence of the family in the house, this 
resolves itself into the same consideration. If the house 
were built principally for a dwelling house for the family, 
independently of carrying on the trade, ther it would doubt- 
less be deemed a fixture, falling under the general rule, and 
immovable. But if the residence of the family were merely 
an accessory for the more beneficial exercise of the trade, 
and with a view to superior accommodation in this particu- 
lar, then it is within the exception. There are many trades 
which cannot be carried on well, without the presence of many 
persons by night as well as by day. It is so in some valua- 
ble manufactories. It is not unusual for persons employed 
in a bakery to sleep in the same building. Now what was 
the evidence in the present case? It was, “ that the defen- 
dant erected the building before mentioned, with a view to 
carry on the business of a dairy man, and for the residence 
of his family and se?vants engaged in that business.” ‘The 
residence of the family was then auxiliary to the dairy ; it was 
for the accommodation and beneficial operations of this trade. 

Surely, it cannot be doubted, that in a business of this 
nature, the immediate presence of the family and servants, 
was, or might be of very great utility and importance. The 
defendant was also a carpenter, and carried on his business, 
as such, in the same building. It is no objection that he car- 
tied on two trades instead of one. There is not the slightest 
evidence of this one being a mere cover or evasion to con- 
ceal another, which was the principal design; and, unless 
we were prepared to.say (which we are not) that the mere 
fact that the house was used for a dwelling house, as well as: 
for a trade, superseded the exception in favour of the latter, 
there is no ground to declare that the tenant was not enti- 
tled to-remove it. At most, it would be deemed only a mixed 


(a) Dean vs. Allalley, 3 Esp. Rep. 11. Woodfall’s Landlord § Tenant, 219. 
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ro the benefit of the exception. The case of Holmes vs. ‘Trem- 


as 


* per, 20 Johns. R. 29, proceeds upon principles equally libe- 
ral; and it is quite certain that the supreme court of New. 
York. were not prepared at that time to adopt the doctrine 
of Elwes vs. Maw, in respect to erections for agricultural 
purposes. In our opinion, the circuit court was right in re- 
fusing the first instruction. 

The second exception proceeds upon the ground that it 
was not competent to establish a usage and custom in the 
city of Washington for tenants to make such removals of 
buildings during their term. We can perceive no objection 
to such proof. Every demise between landlord and tenant 
in respect to matters in which the parties are silent, may be 
fairly open to explanation by the general usage and custom 
of the country or of the district where the land lies. Every 
person under such circumstances is supposed to be conusant 
of the custom, and to contract with a tacit reference to it. 
Cases of this sort are familiar in the books; as for instance, 
to prove the right of a tenant to an away-going crop(a). 
In the very class of cases now before the Court the custom 
of the country has been admitted to decide the right of the 
tenant to remove fixtures(b). The case before lord chief 
justice Treby turned upon that point(c). 

The third exception turns upon the consideration, whether 
the parol testimony was competent to establish such a usage 
and custom. Competent it certainly was, if by competent is 
meant, that it was admissible to go to the jury.. Whether it 
was such as ought to have satisfied their minds on the matter 
of fact was solely for their consideration; open indeed to 
such commentary and observation as the court might think 
proper in its discretion to lay before them for their aid and 
guidance. We cannot say that they were not at liberty, by 
the principles of Jaw, to infer from the evidence the exist- 
ence of the usage. The evidence might be somewhat loose 


(a) 2 Starkie on Evidence, Part 1V. p. 453. 
(b) Woodfall’s Landlord & Tenant, 218 
(ce) Buller’s Nisi Prius, 34. 
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and indeterminate, and so be urged with more or less eflect 
upon their judgment ; but in a legal sense it was within. 
their own province to weigh it as proof or as usage. © ~~ 

The last exception professes to call upon the court to 
institute a comparison between the testimony introduced by 
the plaintiff and that introduced by the defendant against 
and for the usage. It requires from.the court a decision 
upon its relative weight and credibility, which the court 
were not justified in giving to the jury in the shape of a 
positive instruction. 

Upon the whole in our judgment there is no error in the 
judgment of the circuit court; and it is affirmed with costs. 


This cause came on to be heard on a transcript of the 
record from the circuit court of the United States for the 
district of Columbia, holden in and for the county of Wash- 
ington, and was argued by counsel; on consideration whereof, 
it is the opinion of this Court, that there is no error in the 
judgment of the said circuit court. ‘Whereupon it is consi- 
dered, ordered and adjudged by this Court, that the judg- 
ment of the said circuit court in this cause, be, and the same 
is hereby affirmed with costs. 











r Boxcx, PLainTiFF IN ERROR vs. Paut ANDERSON, Deren- 
DANT IN ERROR. ; 


regulating the responsibility of common carriers, does not apply to the 
/ ease of carrying intelligent beings, such as negroes. The carrier has not, and 
~ cannot have over them the same absolute control that he has over inanimate 
\f183 587 matter. In the nature of things, and in their character, they resemble passen- 
gers, and not packages of goods. It would seem reasonable therefore, that the 
responsibility of the carrier should be measured by the law which is applicable 
: to passengers, tather than by that which is applicable to the carriage of com- 
mon goods. [155] 
The law applicable to common carriers is one of great rigour. Though to the 
extent to which it has been carried, and in the cases to which it has been ap- 
. plied, its necessity and its policy are admitted ; yet it ought not to be carried 
further or applied to mew cases. it has not been applied to living men, and 
it ought not to be. [155] 
The ancient rule of the law of carriers, that the carrier is liable only for ordinary 
neglect, does not apply to the conveyance of me 1156} 


WRIT of error to the cireuit court of Kentucky. 

The case was submitted to the Court, on the part of the 
counsel for the plaintiff th ing, Mr Rowan, upon the fol 
lowing brief. ‘ 

This was an action in the sole below against defendants 
in error, owners of the steam boat Washington, to recover from 
them the value of four slaves, the property of the plaintiff, 
who, he alleged, were delivered to the commandants of said 
boat, to be carried thereon, and who, he alleged, were drowned 
by the carelessness, negligence, neglect or mismanagement 
of the captain and commandants of the said steam boat. 

The declaration contained two counts, which are in the 
ordinary form. 

Plea not guilty, and joinder in the usual form. 

Upon the trial of the cause, the following bill of excep- 
tions was signed by the judges, viz. ‘ Be it. remembered, 
that at the trial of this cause, the plaintiff gave evidence, 
conducing to prove that the defendants were owners of the 
steam boat Washington. That the said boat Washington 
by them was used, and employed, on the. Mississippi and 
Ohio rivers, as a common carrier of property and passengers, 
for freight and reward. That the steam boat Teche, in de- 


——— 




















sled 
se . 
° _ «> 
ee 3 
, te é 
| F ¥ 
a : ‘ ¢ 
7 Mais 
’ Pe . 







































JANUARY TERM 1829. 


[Boyce vs. Anderson. ] 
scending the Mississippi, with the plaintiff’s agent, ane 
negroes mentioned in the declaration, and others on Of 
was blown up, and set on fire, and the passengers eg¢ 
from the burning Teche to the shore, about six miles} 
Natchese That the steam boat Washington, was ascef : ee 
the Mississippi, and passed the burning Teche, and Whe io aa 
she came opposite to them, the plaintiff's agent, the negroésy > 
and ethers who had escaped from the Teche, were on shore ; 
théagent of the plaintiff, with the negroes belonging to the 
plaintiff, was received into the yawl belonging to the de- 
fendants, a tender to the steam boat, for the purpose of con- 
veying the negroes from the shore on the Mississippi to the 
steam boat; to be put on board the steam boat, and that the 
yaw was upset, the negroes in the declaration mentioned, 
were’ ‘drownéd; and evidence conducing to show that the 
yawl was upset by ill and imprudent management, in putting 
the steam boat’ inf6tion as the yawl approached, and before 
the passengers were on board the’steam boat. 

The defendants on their part gave evidence conducing to 
show that these. negroes and other ‘persons, to the number 
of sixteen, had’ b n, passengers on board the steam boat 
Teche, which had takem firé, and the passengers had been 
put on shore about six miles below Natches, from said Teche, 
in her distress. That these passengers, including the ne- 
groes, were taken into the yaw! of the steam boat Washing- 
ten, from their distress, so as aforesaid, from motives of “4 
humanity, and without any view to reward, at the request of 
captain Campbell, commanding the Teche, or of the agent 
of the plaintiff. That there was no agreement for hire, re- | 
ward, or freight: none was charged or received. That it 
was the custom of steam boats in the river not-to claim pas- 
sage money or reward in such cases, from persons who were 
in distress, and unable to pay. And to repel the evidence 
of plaintiff, as to negligence, it appeared that there was no 
contract in this case, between the agent of the plaintiff and 
the owners or officer of the steam boat, about reward; but 
the yawl was sent to shore and the passengers taken in, 
without any contract, or conversation about the carriage, or 
about any reward. 
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The steam boat Teche when she took fire was descending. 
The steam boat Washington was ascending. 

Upon this evidence the plaintiff moved the court to in- 
struct the jury, 

1. That if they find, from the evidence, that the defend- 
ants were owners of the steam boat, and by themselves, 
their officer, or servants of the boat, did actually receive into 
their yawl, the negroes of ‘the plaintiff, to be carried from 
shore on board the steam boat, they are responsible for neg- 
lect and imprudent management, notwithstanding no re- 
ward, or hire, or freight, or wages, were to have been paid 
by Boyce to defendants. 

2. That if they find fromthe evidence, that the steam 
boat Washington was owned by defendants, and used by 
them, on the river, as a common carrier, for wages and 
freight, and that the slaves of plaintiff were actually receiv- 
ed by the agents and servants of the defendants, on board 
of the yawl, of and belonging to the defendants as a tender 
of the steam boat, to be carried from the land, and put on 
board the steam boat, to be therein carried and transported, 
that the defendants were bound to the most skilful and 
careful management ; and if the slaves were drowned in 
consequence of any omission of such skilful and careful 
management by the agents and servants in the conduct and 
navigation of the boat and tender, the defendants are an- 
swerable to-the plaintiffs for the value of the slaves. e 

3. That if the jury believe the evidence in this case, the 
defendants would have had a legal right to demand a rea- 
sonable compensation for their undertaking to transport said 
slaves on board their boat; and their afterwards waiving, or 
declining that right, from motives of humanity, or any other 
motive, does not change or diminish their legal responsi- 
bility as common carriers for hire or reward. 

The defendants moved the court, “ to instruct the jury 
that, if they find from the evidence that the slaves in con- 
troversy were taken on board of the yaw! at the instance, 
and in pursuance of the request of the captain of the Teche, 
from motives of humanity and courtesy alone, that the de- 
fendants are not liable, unless they shall be of opinion, that 
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the slaves were lost through the gross neglect of the captain 
of the steam boat, or the other servants or agents of the” 
defendants.” h: 

The court gave the first instruction moved by the plain® 
tiff, with this qualification, “ that gross negligence, or un- 
skilful conduct was required to charge the defendants.” 
The second and third instruction moved by the plaintiff, the 
court refused to give, and instructed the jury, “that the 
doctrine of common carriers did not apply to the case of 
carrying intelligent beings, such as negroes; but that the 
defendants were chargeable for negligence, or unskilful con- 
duct.” The court gave the instructions asked for by the 
defendants. 

It is believed and alleged, that the court erred in refusing 
to give the instructions required by plaintiff, and in giving 
those required by defendants ; and especially, in instructing 
the jury that the doctrine of common carriers did not apply 
to the case. 


The counsel for the defendants in error, Mr Bates, stated, 
that the question in the cause was, whether the law of car- 
riers applies to the transportation or conveyance of slaves. 

He contended, that in all its principles the law did not 
and could not extend. The care which might be exercised 
over inanimate property, which could be disposed of for its 
security at the will of the carrier, was not to be exercised on 
human beings, with the powers and rights of locomotion, and 
of self-preservation by different means from those which 
were enjoined on the carriers of merchandize. The respon- 
sibility of the carrier of slaves must therefore be limited. 

Under the Roman law the condition of slaves was essen- 
tially different from that of slaves here. In Rome the power 
of life and death was vested in the master. Here slaves - 
have rights secured to them; they are protected by law toa 
certain extent from personal violence, their lives are under the 
guardianship of the law; and they have even some political 
power, as they are enumerated in the represented population 
of the United States. Slaves are here in a mixed character. 


The general doctrine of the law of carriers will not there- 
Vor. I1.—U 
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fore apply to them; but those principles which by that law 
impose obligations on the carrier not to suffer or commit 
gross negligence do apply. The facts in this case do not 
establish gross negligence, and as the carriers of the boat 
were not bound for “the most skilful care,” but only for 
“usual care,” the plaintiff in error has no case. 

The proposition in the second instruction is, that the 
owners of the steam boat Washington might have received 
a compensation for carrying the slaves from the shore to the 
boat. It is contended that there was no contract, and lord 
Mansfield has said, that no compensation is due for a volun- 
tary courtesy. Upon the Mississippi no compensation is ever 
given for carriage from the shore to the boat; and in this case, 
the obligations of humanity alone prompted those acts, from 
which the plaintiffs demand of this court, that the owners of 
the Washington shall be made liable for the slaves lost by 
the performance of gratuitous kindness. Such a decision 
would be against policy as well as against justice. 


Mr Chief Justice Marsuatu delivered the opinion of the 
Court. 

This was an action brought in the court of the United 
States, for the seventh circuit and district of Kentucky, 
against the defendants, owners, &c. 

There being no special contract between the parties in 
this case, the principal question arises on the opinion ex- 
pressed by the court, “ that the doctrine of common carriers 
does not apply to the case of carrying intelligent beings, 
such as negroes.” 

That doctrine is, that the carrier is responsible for every 
loss which is not produced by inevitable accident. It has 
been pressed beyond the general principles which govern 
the law of bailment, by considerations of policy. Can a 
sound distinction be taken between a human being in whose 
person another has an interest, and inanimate property ? 

A slave has volition, and has feelings which cannot be 
entirely disregarded. These properties cannot be overlook- 
ed in conveying him from place to place. He cannot be 
stowed away as a common package. Not only does hu- 
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manity forbid this proceeding, but it might endanger his 
life or health. Consequently this rigorous mode of proceed- 
ing cannot safely be adopted, unless stipulated for by spe- 
cial contract. Being left at liberty, he may escape. The 
carrier has not, and cannot have, the same absolute control 
over him, that he has over inanimate matter. In the nature 
of things, and in his character, he resembles a passenger, 
not a package of goods. It would seem reasonable, there- 
fore, that the responsibility of the carrier should be mea- 
sured by the law which is applicable to passengers, rather 
than by that which is applicable to the carriage of common 
goods. — 

There are no slaves in England, but there are persons in 
whose service another has a temporary interest. We be- 
lieve that the responsibility of a carrier, for injury which 
such person may sustain, has never been placed on the same 
principle with his responsibility for a bale of goods. He is 
undoubtedly answerable for any injury sustained in conse- 
quence of his negligence or want of.skill; but we have 
never understood that he is responsible farther. 

The law applicable to common carriers is one of great 
rigour. ‘Though to the extent to which it has been carried, 
and in the cases to which it has been applied, we admit its 
necessity and its policy, we do not think it ought to be car- 
ried farther, or applied to new cases. We think it has not 
been applied to living men, and that it ought not to be ap- 
plied to them. 

The directions given by the court to the jury informed 
them, that the defendants were responsible for negligence 
or unskilful conduct, but not otherwise. 

Sir William Jones, in his Treatise on Bailments, p. 14, says, 
* When the contract is reciprocally beneficial to both par- 
ties, the obligation hangs in an even balance; and there 
can be no reason to recede from the standard: nothing more, 
therefore, ought in that case to be required than ordinary di- 
ligence, and the bailee should be responsible for no more than 
ordinary neglect.” In another place (p. 144) the same author 
says, “ A carrier for hire ought, by the rule, to be respon- 
sible only for ordinary neglect; and in the time of Henry 
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VIIL., it appears to have been generally holden, that a com- 
mon carrier was chargeable in case of a loss by robbery, 
only when he had travelled by ways dangerous for robbing, 
or driven by night, or at any inconvenient hour.” 

This rule, as relates to the conveyance of goods, was 
changed as commerce advanced, from motives of policy. 
But if the court is right in supposing, that the strict rule 
introduced for general commercial objects, does not apply 
to the conveyance of slaves, the ancient rule “ that the car- 
rier is liable only for ordinary neglect,” still applies to them. 

If the slaves were taken on board the yawl to be conveyed 
in the steam boat, solely in consequence of their distress, 
and from motives of humanity alone, no reward, hire or 
freight being to be paid for their passage, as the first prayer 
of the plaintiff and the prayer of the defendant suppose, the 
carrier would certainly be responsible only in a case of gross 
neglect; and the qualification annexed to this construction 
was correct. 

We think that in the case stated for the instruction of the 
circuit court, the defendants were responsible for the injury 
sustained, only in the event of its being caused by the neg- 
ligence, or the unskilfulness of the defendants or their 
agents, and that there is no error in the opinion given. 


This cause came on to be heard on a transcript of the re- 
cord from the circuit court of the United States for the dis- 
trict of Kentucky, and was argued by counsel; on consi- 
deration whereof, it is considered, ordered and adjudged by 
this Court, that the judgment of the said circuit court in 
this cause be, and the same ig hereby affirmed with costs. 
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THIS case came up by appeal from the circuit court for 
the county of Washington, in the district of Columbia; 
where a verdict was taken for the appellees, subject to the 
opinion of the Court, upon the following agreed case. 

“The plaintiff, to prove title to the premises, (Lot No. 14 
in Square No. 290, in the city of Washington,) showed a 
title in Robert Tolmie, regularly deduced by sundry ad- 
mitted mesne conveyances from David Burnes, one of the 
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original proprietors of city property, duly executed and ac- 
knowledged and recorded to the said premises, accompanied 
by possession thereof and payment of taxes thereon, by the 
several grantees, according to the titles, down to the year 
1805; when the said Robert Tolmie, the last grantee in 
whom the said title had vested, departed this life intestate, 
leaving Margaret, Alice and James Tolmie, his only three 
children and heirs at law, infants at the time of his death, 
under the age of 21 years; that the said infants continued in 
possession of said premises until some time in the year 1814; 
that Margaret wes the eldest of said infants, and that in the 
year 1812 she intermarried with one Francis Beveridge, and 
has since died, leaving three children, to wit: Margaret Bev- 
eridge, Hannah Beveridge, and James Beveridge, who are 
named among the lessors of the plaintiff; that James Tolmie 
aforesaid also died after the death of said Margaret, his sister, 
intestate, under age and unmarried, prior to the commence- 
ment of this suit, leaving Alice aforesaid his sister and the 
said three children of Margaret his heirs at law. And the 
plaintiff also proved that the said Margaret Tolmie was 17 
years of age at the time of her said marriage, which was in 
1812, and was an infant under the age of 21 years at the 
time of the sale made by the commissioners hereinafter 
named ; that her husband, the said Francis Beveridge, some 
time in the year 1814 or 1815, went away, leaving his family 
residents of the city of Washington; that after some time 
he returned and lived with his family, and again went away 
and has never since returned, and is generally believed to 
be dead by his family and friends ; about three or four years 
ago he was heard of and was then sick, and has never been 
heard of since. 

“The defendant has had possession of the premises since 
1814, when she became the purchaser thereof (by her then 
name Julia Kean) at a public sale made by certain commis- 
sioners appointed under the act of the assembly of Maryland 
of 1786, c. 45, to direct descents. She entered in pursu- 
ance of that sale, claiming the lot under it, and produced 
in evidence, the proceedings of the commissioners, which 
are made part of the case agreed.” 
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That record contains a petition in the usual form for 
partition of the real estate of Robert Tolmie, which pur- 
ports to be the joint petition of Francis Beveridge and Mar- 
garet his wifey and of Alice Tolmie and James Tolmie, in- 
fants, by Margaret Tolmie, their guardian, mother, and next 
friend. It states that Robert Tolmie died seised, leaving 
Margaret his widow, and also the following children, his 
heirs at law, viz. “ Margaret, since‘intermarried with Francis 
Beveridge, said Alice 'Tolmie and James Tolmie, which said 
Alice and James are infants under the age of 21 years.” This 
petition was filed on the 15th of June 1814, and a commis- 
sion issued on the same day. On the 17th of June 1814, 
the commissioners reported that the estate consisted of a sin- 
gle lot, and could not be divided without loss, &c. and va- 
lued the same at $1400. Whereupon, at June term 1814, 
the court ordered the property to be sold at public auction 
on ten days’ notice, one-fourth part of the purchase money 
in cash, and the residue at three, six and nine months, tak- 
ing bond with good security to the heirs according to their 
several interests. On the 5th of July 1814, F. Beveridge 
and wife, and Alice and James Tolmie by their mother, gave 
notice in writing that they did not elect to take the property 
at the valuation. On the 3d of July 1818, the commis- 
sioners reported that they had sold the property, on the 30th 
of July 1814, to the appellant for $1105, on a credit of 
three, six, and nine months, one-fourth being paid in cash, 
and that she gave due security for the payment of the pur- 
chase money, all which has been duly paid; they therefore 
requested that the said sale might be ratified, and that they 
might be directed to distribute the proceeds, and make a 
conveyance to the purchaser. On the same 3d of July, the 
court “ ordered that the report of the commissioners return- 
ed and filed in this cause be, and the same is hereby rati- 
fied and confirmed, so soon as proper receipts of the parties 
are produced before one of the judges of this court, and that 
then the commissioners or a majority of them make a suffi- 
cient deed in fee to the purchaser.” On the 13th of June, 
1816, the majority of the commissioners made a deed to the 
appellant, which recites, that by a decree of the circuit 
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court, sitting as a court of chancery, David Appler, &c. 
were appointed commissioners, and they or a majority of 
them were authorised and empowered to sell said lot, the 
real estate of Robert Tolmie deceased; and ‘that in pursu- 
ance of said decree, the said Appler, &c. did, on the 30th 
of July 1814, sell the same to the appellant for $1070; that 
the said purchase money had been paid, and that the said 
Appler, &c. were authorised and empowered by said decree 
to execute a conveyance of the same, and accordingly the 
said Appler, &c. conveyed said lot to the appellant and her 
heirs. 

The statutes are the acts of assembly of Maryland of 
1786, c. 45, s. 8; 1797, c. 114, s. 6; and 1799, c. 49, s. 3, 4. 

This ejectment was brought by Alice Tolmie, and by the 
three infant children of her sister, Margaret Beveridge ; who, 
since the death of the said Margaret and of the said James 
Tolmie, have claimed to be entitled to the lot, as heirs of the 
said Robert Tolmie. The defendant entered under, and relied 
on the commissioners’ sale above, which the lessors of the 
plaintiff contended was void. 1. Because none of the heirs 
of Robert Tolmie had arrived at age at the time of the sale; 
the act of 1786 expressly prohibiting a sale until the eldest 
was of age. -2. Because the sale was never ratified by the 
court. 3. Because bonds for the purchase money were not 
taken payable to each representative, according to his pro- 
portionable part of the net amount of sales. And 4. Because 
the deed does not recite the commission and all the neces- 
sary proceedings thereon to show a good title. 








Mr Wilde and Mr Jones, for the appellant, argued : 

1. That the sale of the property of Robert Tolmie, was a 
judicial proceeding ; made in a court of competent jurisdic- 
tion, acting as a court of chancery, and proceeding in rem, 
in the proper exercise of its authority ; and was, therefore, 
conclusive upon all the world. Gelston vs. Hoyt, 3 Whea- 
ton, 246. But if it were otherwise, the law is, that a sale 
made under an erroneous judgment is always deemed valid ; 
and in Maryland, it has been held, that a decree in equity 
for the sale of lands, to pay debts, or for distribution, is a 
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proceeding in rem, and cannot be questioned, 6 Harris & 
Johns. 23. 

The principle of law is, that if the jurisdiction of the court 
attaches to the subject matter, the proceeding cannot be ex- 
amined in a collateral manner in another court. If error 
exist in the proceedings, by the ministerial acts of those who 
are the agents of the court in the same; although it is ad- 
mitted those acts should not be strictly conformable to the law 
of the proceeding, those errors can only be examined before 
the tribunal from which the authority of the agents emanat- 
ed. So far as the purchaser of an estate is concerned, it is 
entirely immaterial whether the agents of the court did their 
duty ; the only remedy is by application tothe court. 8 Johns. 
361. 1 Cowen, 622. 13 Johns.97. In those states where 
the sales of estates of intestates are under the authority of 
the courts of probate, the proceedings of such courts have 
been held conclusive. 2 Doug. 312. 1 Connecticut Rep. 
469. 4 Day, 221. 

The purchaser is entitled to claim that all the proceedings 
shall be presumed to be regular; and if any were not so, 
proof of the irregularity should be given. When the court 
ratified this sale, the conclusion is, that before the same 
was done, all the intermediate steps had been examined, 
were approved, and were regular. 

Mr Key, for the defendant, stated that the title set up by 
the plaintiff, was derived from particular statutes of Mary- 
land, and the validity of the sale depended on the conform- 
ity between the proceedings, and the requisites of the law. 
This had not been the course in the case before the court. 

He denied that the sale was by a judicial decree of a 
court; but by commissioners, under the special statute. The 
sale having been irregular, was therefore invalid, on the 
authority of the cases in 4 Wheaton, 79. 3 Cranch, 331. 
2 Wash. 382. ; 

The proceedings did not derive their authority from the 
general powers of the court; and the circuit court acted in 
this case under the special limited powers granted by the 
Maryland law. It was therefore necessary that all the facts 
Vou. I1.—V 
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upon which the power was exercised should appear. Cow- 
per, 528. 5 Harris and Johns. 42. 130. 1 Peters, 340. 6 
Harris and Johns. 258. 

But if the commissioners had power to make the sale, the 
ratification of the same by the court is essential. No rati- 
fication was given, no receipts of the purchase money pro- 
duced; for the proper evidence of these, is their recital in 
the deed of conveyance. 


Mr Justice THompson delivered the opinion of the Court. 

This was an action of ejectment brought in the circuit 
court of the district of Columbia, in the county of Wash- 
ington, to recover possession of lot No. 14 in square No. 
290, in the city of Washington. Upon the trial, the lessors 
of the plaintiff produced, and proved by syndry mesne con- 
veyances, a title to the premises in question, from David 
Burnes, one of the original proprietors of city property, to 
Robert Tolmie, who in the year 1805 died intestate. And 
it was also proved that the lessors of the plaintiff, are the 
heirs at law of Robert Tolmie. 

The defendant claimed title to the premises in question, 
under a purchase made at a commissioners’ sale, by virtue of 
certain proceedings, had in the circuit court, pursuant to 
the provisions of the laws of Maryland relative to a division 
of the real estate of intestates in certain cases. Objections 
were made to the validity of these proceedings, and a verdict 
taken for the plaintiff, subject to the opinion of the court 
upon a case agreed. The court below decided that the 
commissioners’ sale was void, and rendered judgment for the 
plaintiff for two thirds of the premises in question, and the 
case comes now before this court upon a writ of error. 

The case, in the circuit court, turned entirely upon ques- 
tions arising upon the proceedings under which the sale was 
made. It was assumed on the argument by the counsel on 
both sides, that the circuit court in which these proceedings 
were had, was vested with the same powers in this respect, 

in relation to intestates’ estates in the county of Washington, 
that is possessed by a county court in Maryland on this sub- 
ject, over lands lying within the county. 
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The exceptions taken to the proceedings were, 
-.1. Because none of the heirs of Robert Tolmie were of 
age at the time of the sale. : 

2. Because the sale was never ratified by the court. 

3. Because bonds for the purchase money were not taken, 
payable to each representative, according to his propartibenl 
part of the net amount of the sale. 

4. Because the deed does not recite the commission and 
all the necessary proceedings thereon, to shew a good title. 

The counsel for the defendant in error have, in the argu- 
ment, considered these proceedings open to the same exami- 
nation and objections, as they would be in an appellate 
court, on a direct proceeding to bring them under review. 
This, however, is not the light in which we view the ques- 
tions now before us. These proceedings were brought be- 
fore the court below collaterally, and are by no means sub- 
ject to all the exceptions which might be taken on a direct 
appeal. They may well be considered judicial proceedings ; 
they were commenced in a court of justice, carried on under 
the supervising power of the court, and to receive its final 
ratification. ‘The general and well settled rule of law in 
such cases is, that when the proceedings are collaterally 
drawn in question, and it appears upon the face of them, 
that the subject matter was within the jurisdiction of the 
court, they are voidable only. The errors and irregularities, 
ifany exist, are to be corrected by some direct proceeding, 
either before the same court, to set them aside, or in an ap- 
pellate court. If there is a total want of jurisdiction, the 
proceedings are void and a mere nullity, and confer no right, 
and afford no justification, and may be rejected when col- 
laterally drawn in question. 

The first inquiry therefore is, whether it sufficiently ap- 
pears, upon the face of these proceedings, that the court 
had jurisdiction of the subject matter. The law of Maryland 
under which they took place, (act of 1786, ch. 45, head 8) 
declares that in case the parties entitled to the intestate’s 
estate cannot agree upon the division; or in case any 
person entitled to any part be a minor; application may be 
made to the court of the county where the estate lies, and 
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the court shall appoint and issue a commission to five dis- 
creet men, who are required to adjudge and determine 
whether the estate will admit of being divided without in- 
jury and loss to all the parties entitled ; and to ascertain the 
value of the estate. And if the estate can be divided with- 
out loss or injury to the parties, the commissioners are re- 
quired to make partition of the same. And if they shall 
determine that the estate cannot be divided without loss, 
they shall make return to the county court of their judg- 
ment, and the reasons upon which the same is formed; and 
also the real value of the estate. And if the judgment of 
the commissioners shall be confirmed by the county court, 
then the eldest son, child, or persons entitled, if of age, 
shall have the election to take the whole of the estate, and 
‘pay to the others their just proportion of the value in money; 
and on the refusal of the eldest child, the same election is 
given in succession to the other children, or persons en- 
titled, who are of age; and if all refuse, the estate is to be 
sold under the direction of the commissioners, and the pur- 
chase money divided among the several persons entitled, ae- 
cording to their respective titles to the estate. But if all 
the parties entitled shall be minors at the death of the in- 
testate, the estate shall not be sold until the eldest arrives 
to age, and the profits of the estate shall be equally divided 
in the mean time. 

The principal objection raised to the title of the de- 
fendant below, and indeed the only one that presents any 
difficulty is, that upon the trial of this cause it was proved, 
that none of the heirs of Robert Tolmie had arrived at age 
when the sale was made; and how far this will affect the 
sale will depend upon the question, whether the proceed- 
ings on the partition, when brought up in this collateral 
Way, were open to an inquiry into that fact. Did the juris- 
diction of the court over the subject matter of the proceed- 
ings depend upon that fact; or if true, was it matter of error, 
and to be corrected only on appeal ? 

It is to be borne in mind, that no such fact appears on the 
face of these proceedings; but on the contrary, from what 
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fore the court, that one of the heirs was of age. The peti- 
tion presented to the court for the appointment of commis- 
sioners, and which was the commencement of the proceed- 
ings, in setting out the parties interested, states, that Robert 
Tolmie died intestate, leaving the following children and 
heirs at law ; viz. Margaret, since intermarried with Francis 
Beveridge, and Alice Tolmie, and James Tolmie, which 
said Alice and James are infants, under the age of twenty- 
one years. Why specially allege that these two were 
minors if Margaret was also a minor? Every reasonable 
intendment is to be made in favour of the proceedings; and 
their allegation in the petition will fairly admit of the con- 
clusion, that the petitioners intended to assert, that Alice 
and James only were under age. The age of the heirs, 
was, at all events, a matter of fact upon which the court 
was to judge; and the law no where requires the court to 
enter on record the evidence upon which they decided that 
fact. And how can we now say, but that the court had 
satisfactory evidence before it that one of the heirs was of 
age. If it was so stated in terms, on the face of the pro- 
ceedings, and even if the jurisdiction of the court depended 
upon that fact; it is by no means clear that it would be per- 
mitted to contradict it, on a direct proceeding to reverse 
any order or decree made by the court. But to permit that 
fact to be drawn in question, in this collateral way, is cer- 
tainly not warranted by any principle of law. 

But, independent of these considerations, the jurisdiction 
of the court over the subject matter of the proceedings suf- 
ficiently appears. It did not depend on the fact that one of 
the heirs wasof age. But according to the express terms of 
the act, it attaches when the ancestor dies intestate, and any 
of the persons entitled to his estate isa minor. The petition 
states that Robert Tolmie, late of the county of Washington, 
died intestate, seised in fee of lot No. 14 in square No. 290, ‘ 
leaving Alice Tolmie and James Tolmie, two of his chil- 
dren, and heirs at law, under the age of one and twenty 
years. And whether Margaret Beveridge, his other child 
and heir, was of age or not, was immaterial, as it respected 
the jurisdiction of the court. That fact could only become 
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material, in case the land was not susceptible of a division, 
without injury or loss to the parties. If it could be divided 
without injury, the commissioners were required to divide 
it, although all the heirs were minors. The materiality of 
the inquiry, whether any one of the heirs was of age, was 
altogether contingent, and might never arise. And at all 
events, must depend upon the report of the commissioners, 
whether or not the property might be divided without injury. 
This must, necessarily, therefore be an inquiry arising in the 
course of the proceedings, and after the jurisdiction of the 
court attached. 

With respect to the other exceptions, it would be difficult 
to sustain them, if the proceedings were before this court 
on a direct appeal. No more could be required, than to set 
forth enough to show the jurisdiction of the court, anda 
substantial compliance with the requirements of the law. In 
June term 1814, the court confirmed the report of the com- 
missioners, that the property would not admit of a division, 
and ordered a sale thereof; prescribing the terms, viz. one 
fourth cash, and the other three fourths on a credit of three, 
six, and nine months, taking bonds, with good security to 
the heirs according to their several rights, bearing interest 
from the day of sale. On the 15th of June 1815, after the 
expiration of the time of credit, ordered by the court to be 
given, the commissioners report a sale of the lot to the de- 
fendant below for $1105, and that the purchase money and 
interest had all been paid, and they request that the sale 
may be ratified, and they directed to distribute the money, 
and make a conveyance to the purchaser. It is objected 
that it does not appear that bonds were given to the heirs, 
according to the order of the court and the directions of the 
act of 1799. But this objection cannot certainly be consi- 
dered of any importance, after the money had been paid by 
the purchaser, and the report ratified and confirmed by the 
court, and the commissioners directed to make a deed to the 
purchaser. But it is said this was a conditional ratification, 
and not to take effect until receipts from the parties entitled 
to the money were produced to one of the judges of the 
court. Suppose this is to be considered a conditional rati- 
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fication, and the purchaser not entitled to a deed until the 
condition was performed. Where is the evidence that 
affords any inference that it was not performed. The re- 
ceipts were to be produced to one of the judges of the 
court, and was not a matter which the court were afterwards 
to sanction or pass any order upon. It was not a judicial 
act, and would not of course be made matter of record. 
And the deed being afterwards given, affords a pretty fair 
inference, that the order of the court had been complied with. 

The last objection is, that the deed does not recite the 
commission, and all the necessary proceedings thereon, to 
show a good title. 

The act of 1799, in directing the commissioners when to 
give deeds to purchasers, has the general provision, that 
the commission and proceedings thereon shall be recited in 
the preamble of the deed. It certainly could not have been 
intended that the commission and all the proceedings should 
be set out in heec verba; and the substance of them is recited, 
which is all that could be necessary. So that this excep- 
tion is not well taken as to the matter of fact. 

From this brief notice of the several objections which 
have been taken to these proceedings, it will be seen that 
in the opinion of this court, the three last are unfounded, 
and could not be sustained even on a direct appeal; and the 
first, although entitled to more consideration, cannot, at all 
events, be raised, when the proceedings are collaterally 
drawn’in question, as they were on the trial of this cause. 

The Maryland cases cited in the argument, and reported 
by Harris & Johnson, Vol. V. 42. 130, and Vol. VI. 156. 
258, do not throw much light upon the particular questions 
drawn under examination in this case. Some of them, how- 
ever, are very strong cases to show how far the courts of 
that state will go, to sustain bona fide titles acquired under 
sales made by virtue of these statutes. The rules which ap- 
ply to, and govern titles acquired under sales made by order 
of orphans’ courts, and courts of probate, in the states where 
such regulations are adopted, are applicable to the case now 
before the court. The case of M’Pherson vs. Cunliff, 11 
Serg. & Rawle, 429, was one of this description, and brought 
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under the consideration of the supreme court of Pennsylva- 
nia, the effect of a decree of the orphans’ court, in matters 
within its jurisdiction, although founded in a mistake of facts. 
And in the discussion of that question which is gone into 
very much at large, rules are laid down which have a strong 
bearing upon the present case. When there is a fair sale, 
say the court, and the decree executed by a conveyance 
from the administrator, the purchaser will not be bound to 
look beyond the decree, if the facts necessary to give the 
court jurisdiction appear on the face of the proceedings. 
After a lapse of years, presumptions must be made in favour 
of what does not appear. If the purchaser was responsible 
for the mistakes of the court, in point of fact, after they 
had adjudicated upon the facts, and acted upon them, these 
sales would be snares for honest men. The purchaser is not 
bound to look further back than the order of the court. He 
is not to see, whether the court was mistaken in the facts of 
debts and children. That the decree of an orphans’ court, 
in a case within its jurisdiction, is reversible only on appeal, 
and not collaterally in another suit. 

In Perkins vs. Fairfield, 11 Mass. Rep. 227, in the su- 
preme judicial court of Massachusetts, it was held; that a title 
under a sale by administration, by virtue of a license from 
the court of common pleas, was good against the heirs of 
the intestate, although the license was granted upon a certi- 
ficate of the judge of probates, not authorised by the cir- 
cumstances of the case. The court said the license was 
granted by a court having jurisdiction of the subject. If 
that jurisdiction was improvidently exercised, or in a manner 
not warranted by the evidence from the probate court, yet 
it is not to be corrected at the expense of the purchaser; 
who had a right to rely upon the order of the court, as an 
authority emanating from a competent jurisdiction. The 
case of Elliot vs. Piersoll, 1 Peters, 340, decided in this Court 
at the last term, has been referred to by the counsel for the 
defendant in error, as containing a doctrine that will let in 
every possible objection that can be made to these proceed- 
ings. 

The observation relied upon is, “ but we cannot yield an 
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assent to the proposition, that the jurisdiction of the county 
court could not be questioned, when its proceedings were 
brought collaterally before the circuit court.” This remark 
was only in answer to the argument which had been urged 
at the bar, that the circuit court could not question the 
jurisdiction of the county court. That it was so intended is 
obvious from what immediately follows. ‘“ We know nothing 
in the organization of the circuit courts of the union, which 
can contradistinguish them from other courts in this re- 
spect.” And the limitation upon the extent of the inquiry, 
when the proceedings are brought collaterally before the 
court, is explicitly laid down. ‘“ We agree, that if the 
county court had jurisdiction, its decisions would be con- 
clusive. When»a court has jurisdiction, it has a right to de- 
cide every question that occurs in the cause; and whether 
its decisions be correct or not, its judgment, until reversed, 
is regarded as binding in every other court. But if it acts 
without authority, its judgments and orders are regarded as 
nullities. They are not voidable, but simply void; and form 
no bar to a recovery sought in opposition to them even 
prior to a reversal.” 

This is the clear and well settled doctrine of the law, and 
applies to the case now before the Court. The jurisdiction 
of the court, (under whose order the sale was made) over 
the subject matter, appears upon the face of the proceedings ; 
and its errors or mistakes, if any were committed, cannot be 
corrected or examined when brought up collaterally, as they 
were in the circuit court. 

The judgment of the court below must, accordingly, be 
reversed; and the record sent back, with directions to the 
court to enter judgment for the defendant. 






Vou. [1.—W 
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SUPREME COURT. 


Tnomas F. Townsiey, PLaAInTiry In ERROR vs. JosepH K. Sum- 
RALL, DEFENDANT IN ERROR. 


Bills of exchange, payable at a given time after date, need not be presented for 
acceptance at all; and payment may at once be demanded at their maturity. 
[178] 

It isadmitted, that in respect to foreign bills of exchange, the notarial certificate 
of protest is, of itself, sufficient proof of the dishonour of a bill, without any 
auxiliary evidence. [179] 

It is not disputed, that by the general custom of merchants in the United States, 
bills of exchange, drawn in one state on another state, are, if dishonoured, pro- 
tested by a notary; and the production of such protest is the customary docu- 
ment of dishonour. [180] 

If a person undertake to accept a bill, in consideration that another will purchase 
one already drawn, or to be thereafter drawn, and as ag,inducement to the 
purchaser to take it; and the bill is purchased upon the credit of such promise 
for a sufficient consideration; such promise to accept is binding upon the party. 
It is an original promise to the purchaser, not merely a promise for the debt of 
another ; and having a sufficient consideration to support it, in reason and jus- 
tice as well as in law, it ought to bind him. [181] 

If A. says to B., pay so much money to C. and I will repay it to you, it is 
an original independent promise ; and if the money is paid upon the faith of 
it, it has been always deemed an obligatory contract, even though it be by 
parol; because there is an original consideration moving between the imme- 
diate parties to the contract. [182] 

Damage to the promissee constitutes as good a consideration as benefit to the 

promissor. [182] 

In cases not absolutely closed by authority, this Court has always expressed a 
strong inclination not to extend the operation of the statute of frauds so as to 
embrace original and distinct promises, made by different persons at the same 
time upon the same general consideration. [182] 

It can make no difference in law, whether the debt for which a bill of ex- 
change is taken is a pre-existing debt, or money then paid for the bill. In 
each case there is a substantial credit given by the party to the drawer upon 
the bill, and the party parts with his present rights at the instance of the pro- 
missee, whose promise is substantially a new and independent one, and not a 
mere guarantee of the existing promise of the drawer. Under such circum- 
stances, there is no substantial distinction, whether the bill be then in existence, 
or be drawn afterwards. In each case, the object of the promise is to induce 
the party to take the bill upon the credit of the promise. [182] 

If the holder of a bill of exchange, at the time of taking the bill, knew that the 
drawee had not funds in his hands belonging to the drawer, and took the bill 

on the promise of the drawee to accept it, expecting to receive funds from the 

drawer ; the promise of the drawee to accept the bill, coristitutes a valid con- 
tract between the parties, notwithstanding the failure of the drawer to place 
funds in his hands. The acceptance of the drawee of a bill, binds him, although 
it is known to the holder, that he has no funds in his hands. It is sufficient 
that the holder trusts to such acceptance. [183] 
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THIS suit was originally instituted by Joseph K. Sumrall, 
in a state court of Kentucky, and afterwards, on the peti- 
tion of Thomas F. Townsley the defendant below, removed 
into the circuit court of the United States for the district 
of Kentucky, where the same was tried before a jury, and 
a verdict rendered for the plaintiff. 

The action was upon an alleged verbal promise made by 
the defendant, as one of the partners of Townsley and Co., 
that they would accept a certain draft or drafts, to be drawn 
on them at New Orleans by one Richard S. Waters, in fa- 
vour of Joseph K. Sumrall; and the cause of action alleged 
was a failure to comply with the promise. The bill was 
drawn and remitted to New Orleans, and not being paid, 
was returned wnder protest to Kentucky, and this suit was 
brought. 

On the trial in the circuit court, various bills of exceptions 
were taken by the defendant, all of which are stated in the 
opinion of this Court; and in which opinion is also stated, the 
points on which the plaintiff in error sought to obtain a re- 
versal of the judgment of the circuit court. 


Mr Coxe, for the plaintiff in error, contended : 

1. Thata parol promise to accept a non-existing bill does 
not constitute a contract, for the breach of which an action 
may be maintained. 

He admitted that the acceptance of an existing bill might 
be by parol; but the allowance of such a principle of law 
had been regretted by judges. A written agreement to ac- 
cept a bill not yet drawn, is valid; but there has been no 
decision which affirmed that a parol acceptance of such abill 
is binding; and the leaning of courts has been against it. 
Cited, 2 Wheat. 66. 1 East, 98. 4 East, 57. 5 East, 514. 
] Atk. 611. 3 Mass. 10. 

The general principle of our law is, that a verbal promise 
of this kind will not sustain an action. The provisions of 
the statute of frauds are infringed, by making it otherwise. 

The admission of such a parol contract will lead to diffi- 
culties and uncertainties; and the danger of such a course 
is shown in this case, as no one of the witnesses, of three 
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who were examined, represent the agreement to accept to he 
the same extent. ; C 
2. The court were requested to instruct the jury, that if 7 
they believed the bill was drawn by Waters to pay a partner- tc 
ship debt, as stated by Waters, they should find for the de- 
fendant. t 
This was accommodation paper, the benefit of which was b 
to enure to the drawer and the payee, to enable them to tL i 
pay a joint debt. No consideration, in fact, passed for it 
from the plaintiff to either the drawer or the drawee. He -t 


stands in the same situation he would have been in if it had sy 
never been drawn. | 

This prayer, and this view of the case, are put hypotheti- 
cally to the jury. ‘The facts upon which they are based are 
detailed in the testimony of Waters, and the jury was to 
judge of his credit. There was therefore enough to warrant 
the prayer, and it should have been allowed. So also, he 
contended, the next instruction should not have been refused, 
as it leaves to the jury the decision upon the testimony of 
Waters. 

Upon the question, whether, if a bill be drawn in Ken- 
tucky, on a person in New Orleans, the protest is, in itself, 
evidence of demand and refusal: in Nicholas vs. Webb, 8 
Wheaton, 326, it was held, that the protest of a foreign bill 
is sufficient ; but a distinction is taken between foreign bills, 
and those instruments in which a protest is not necessary, 
and therefore not the official act of the officers. In cases 1 
of inland bills the protest cannot be read. Chesmer vs. 
Noyes, 4 Camp. 129. 2 Barn. & Ald. 696. - Be 

‘Fhe supreme court of New York have held such bills as Sia 
this to be inland bills,, Miller vs. Hackley, 5 Johns. 175. 
Also cited 2 Tucker’s Blackst. 467. 5 Cowen, 363. 

Under the English statutes, provision is made to protect 
inland bills ; but the same statutes prescribe that the ac- 
ceptance shall be in writing. 

At common law no protest of an inland bill of exchange 
was ever made. It was introduced by statute. By the law 
of Louisiana, an inland bill cannot be protested for non- 
payment, unless it has been accepted in writing ; and the 
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holder of an inland bill need not protest it. Livingston’s 
Crim. Code, p. 55, art. 318; p. 73, art. 487; p. 99, art. 
717. The form of protest is to be conformable to the cus- 
tom of the place where it is made, p. 100, art. 727. 

Although the contract was made in Kentucky, yet it was 
to be executed in Louisiana, and the law of that place must 
be the law of the contract. 1 Gallis. Rep. 371, 372. Rob- 
inson vs. Bland, 2 Burr. 1077, 1079. 1 Bl. Rep. 256. 

Under the French law, which prevails in Louisiana, no 
acceptance is valid unless it is in writing. 


Mr Nicholas, for the defendant in error, stated that the 
principal question is whether an agreement to accept a bill 
to be drawn was binding. 

Originally, at common law, a verbal acceptance of a bill 

was as good as if it had been written; and courts have since 
gone further, and have made circmmatenete equivalent to an 
acceptance. 

‘InCoolidge vs. Payson, 2 Wheaton, 66, this Court decided, 
that a verbal acceptance was as good as one which is writ- 
ten; and whatever may be the law of England, this is now 
settled law in the United States. All the the cases go upon 
the question whether the promise to accept was the induce- 
ment to take the bill. 

If a verbal acceptance is as valid as one which is in wri- 
ting, where is the authority to show that a parol agreement 
to accept a bill to be drawn is not binding. The objection 
to such an acceptance, on the ground of inconvenience, 
would prevail equally against all parel acceptances. 

A verbal promise for a good consideration is binding, and 
the policy of extending the rule to bills to be drawn, to the 
same extent as it operates to bind the verbal acceptor of a 
bill drawn, is equal. In Kentucky, if A. says to B. “let C. 
have four thousand dollars in goods, and I will pay the 
amount ;” the promise is good. Notwithstanding the statute 
of frauds, this is law in that state. 

Before the statute of frauds any parol promise was good, 
even for the conveyance of a freehold ; and until it shall be 
shown, that in the statute of frauds there is a provision 
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against the contract upon which this suit is brought, it will 
operate. 

The lex loci will sustain this contract. It was made in 
Kentucky, and was to be performed at New Orleans; and 
the remedy for the breach is to be obtained by the laws of 
Kentucky. A demand was necessary at New Orleans ; but 
this did not transfer the contract to that place. 

The law of Kentucky requires that a bill drawn on a per- 
son out of the state shall be protested. 2 Littell’s Laws, 103, 
105. It not only authorizes a protest, but upon its being 
made, creates an additional liability for damages. Thus, 
therefore, the protest is by a statute, by provision, made ne- 
cessary, and it becomes of course prima facie evidence of 
demand and refusal to pay. Upon principles frequently re- 
cognized, this Court have decided, that the law of Kentucky 
upon this matter will be respected and enforced here. 


Mr Justice Srory delivered the opinion of the Court. 

This is a writ of error to the circuit court of the district 
of Kentucky. The original action was brought by the de- 
fendant in error against the plaintiff in error, as one of the 
firm of Thomas F. Townsley & Co., to recover the amount 
of a bill of exchange, drawn, at Maysville in Kentucky, on 
the 27th of November 1827, by one Richard S. Waters, on 
Messrs Townsley & Co. at New Orleans, at 120 days after 
date for $2000, payable to Sumrall or order, which had 
been dishonoured by the drawees. 

The declaration contained various counts: some of which 
alleged an actual acceptance of the bill and non-payment 
thereof at maturity; others, a promise by the drawees to ac- 
cept and pay the bill when drawn, if the original plaintiff 
would purchase the same from the drawer. The cause was 
tried upon the general issue, and a verdict was found for 
the original plaintiff for $2860, upon which he obtained 
judgment. A bill of exceptions was taken at the trial, upon 
which the questions are presented, which have been argued 
at the bar. 

The bill of exceptions stated, that the plaintiff offered in 
evidence the bill of exchange and the protest of the notary 
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ublic at New Orleans, to which evidence the defendant 
objected, but the court admitted the testimony. 

Evidence was then given, by the testimony of John Sum- 
rall, the plaintiff’s brother, to show that in a conversation 
between the plaintiff and the defendant relative to some 
shipments which Richard S. Waters proposed to make to 
the firm of Thomas F. Townsley & Co. and bills to 
be drawn against them; when the plaintiff said he feared 
the bills would not be honoured and paid; Thomas F. 
Townsley told the plaintiff, that the firm would accept the 
bills of Waters, for $4000, and pay them at maturity. The 
plaintiff stated he wished to pay a debt in Philadelphia with 
the bills, and the produce to be shipped by Waters might 
not arrive in time to provide for them; to which Townsley 
replied, that if Waters would draw a bill or bills to the 
amount not exceeding $4000, such bill or bills should be 
accepted and paid, whether the produce arrived or not. 
Waters and the plaintiff had been in partnership before the 
conversation, but the partnership at the time it took place 
had been dissolved. Richard S. Waters testified, that he 
had drawn the bill for $2000 upon which the suit was 
brought, and another for the same amount. That in a 
conversation with the plaintiff before the bills were drawn, 
the plaintiff wished him to draw for $4000: he said he was 
afraid to draw for $4000, and the plaintiff told him, Towns- 
ley had said he would pay one draft for $2000, whether the 
produce to be shipped arrived in time or not; and he agreed 
to draw for $2000, and after some hesitation he drew the 
other bill for $2000; both bills being drawn in favour of 
Sumrall: and it was perfectly understood between them that 
he had no funds in the hands of the drawees, and that the 
bills were to be sent to Philadelphia to discharge debts due 
by the plaintiff and himself as partners, to Toland & Rockhill 
and to others: and the plaintiff agreed to help him to meet 
one of the bills, if he should be unable to pay both. He 
gave the plaintiff the bills for $4000 of partnership goods 
taken by him at the dissolution of the partnership. That the 
partnership accounts were not settled; and he received no 
other consideration for the bills than the receipt of the 
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$4000 of partnership goods. He furnished Thomas F, 
Townsley & Co. with produce enough to pay one of 
the drafts, and they paid one of them. Townsley & Co. had 
no funds or effects in their hands belonging to him. On the 
dissolution of the partnership, he understood the plaintiff 
was to wind up the concern and pay the debts. 

The defendant then offered in evidence the record of a 
suit of Toland & Rockhill against Sumrall & Waters; which 
was objected to, and the objection sustained by the court. 

The deposition of Langhorne was then read, stating that 
that in 1819, he heard Waters say, his credit was better 
abroad than at home, for Townsley had promised to accept 
for him for $4000 for Sumrall, whether his produce got down 
in time or not. 

Evidence was also given to show, that shortly after the 
bills of exchange were drawn, Waters became totally insol- 
vent. 

The deposition of Samuel D. Lucas was read on the part 
of the plaintiff. He stated that he heard Townsley assure 
the plaintiff that the drafts of Waters to the amount of 
$4000, which Waters proposed to let the plaintiff have, to 
be drawn by Waters on the house of Thomas F. Townsley 
& Co. of New Orleans, at 120 days after date, should 
be paid. The plaintiff consented to take the drafts with 
considerable reluctance, for fear of accident; upon which 
Townsley assured him the drafts should be honoured, 
whether the produce to be shipped by Waters arrived or 
not. Upon the faith of Townsley’s accepting for Waters, 
the bills were received, and the plaintiff advanced large 
quantities of merchandise and other articles. 

_ The plaintiff prayed the following instruction to the jury, 
which was given, and to which the defendant excepted: That 
if they shall believe from the evidence in this case that the 
defendant Townsley promised for himself and company, to 
Sumrall, that they would honour, accept, or pay bills drawn 
on them by Waters to the amount of $4000; and that Sumrall 
did immediately thereafter, or within a reasonable time, upon 

the credit of said promise, purchase bills drawn by Waters, 

accordingly, to the amount of $4000, and that the bill in the 
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declaration mentioned, is one of the bills so purchased; then 
that the plaintiff upon the evidence, is entitled to recover ; 
whether the purchase was made before or after the drawing 
of said bills, or whether they were drawn for a pre-existing 
debt, or drawn and sold for any other good and valuable con- 
‘sideration. 

The defendant then asked the court to instruct the jury : 
1. That if they believe from the evidence,that the defendant by 
parol stated that he would accept a bill or bills to the amount 
of $4000, before the bills were drawn, and before the de- 
fendant had received the amount or any part of it, under 
the expectation and belief that the drawer Richard S. Wa- 
ters would put funds into his hands to take up the bills at 
maturity ; and that the plaintiff knew that the said Richard 
had no funds, but made the promise in anticipation of such 
funds, and that no funds to take up the bill were placed in 
the hands of the defendants or either of them, to take up the 
bill, nor had the drawer any funds in the hands of the drawee 
to draw upon; that they should find for the defendant ; pro- 
vided the jury further find that the plaintiff and R.S. Waters 
the drawer, were partners in trade, and as such were indebted 
on their partnership account to Toland & Rockhill ; and that 
the bill was drawn by the said Waters in favour of the plain- 
tiff, with a view to raise funds, or to be passed in direct pay- 
ment of a joint debt due as aforesaid ; and that the said bill, 
with this object and view, and in pursuance of an agreement 
between drawer and plaintiff, was passed to the credit of the 
drawer and plaintiff to Toland & Rockhill. 

2. That if they believe the said bill was drawn to pay a 
partnership debt as stated by R. S. Waters, they ought to 
find for the defendants. 

3. Thatifthey believe the bill was drawn by Waters in favour 
of Sumrall, to be assigned to’ Toland & Rockhill, in payment 
of a partnership debt due by Waters & Sumrall to Toland 
& Rockhill, and that said bill was thus assigned to Toland & 
Rockhill ; and if they also believe that said Waters & Sum- 
rall have not settled their partner hip; that then they should 
find for the defendant. 

4. That if they believe from the evidence, that the drawer, 
Vou. I1.—X 
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Richard S. Waters, was informed by Townsley, before he 
drew the bills offered in evidence, that he might draw for 
$4000, and that he would accept and take up $2000, whe- 
ther he, the said Waters, got on in time to take it up or not; 
and that he would accept and take up the other bill if funds 
were placed or forwarded to the house in New Orleans to 
take it up with, and that when the said Richard 8S. Waters 
drew the bills, that he hesitated for fear he could not get to 
New Orleans in time with the means to take up both bills, 
until it was agreed between Sumrall and him, that they 
would risk both bills; and if Waters was not able to take 
up both at maturity, that as to the one Townsley would 
not accept, he, Sumrall, would assist the said Waters with 
funds to take it up with at maturity; and that Sumrall did, 
at the time of drawing the bills as aforesaid, state to Wa- 
ters that Townsley promised him that he would accept 
one of the bills unconditionally, and the other if in funds; and 
that Townsley & Co. did accept and pay at maturity one 
of the bills, and had not funds of Waters or of the plaintiff 
to pay the other at maturity ; that they ought to find for the 
defendant. 

5. That a demand of the amount of said bill at New Orleans 
was necessary to enable the plaintiff to maintain the suit, 
and that the protest of the notary is not evidence of such de- 
mand. 

6. That a parol promise to pay a non-existing bill, since the 
statute of frauds, is not obligatory and binding. 

To all which opinions of the court—1. In permitting plain- 
tiff to read said protest; 2. In refusing defendant leave to 
read said record; 3. In giving the instructions asked by 
plaintiff; 4. In refusing the instructions asked by defendant 
—the defendant excepted. 


The first question that arises is upon the admissibility of 
the protest of the notary public at New Orleans, as proof of 
the dishonour of the bill. The protest is for non-payment 
for want of funds; and it does not appear that there had 
been any prior protest fornon-acceptance. Bills of exchange 
payable at a given time after date, need not be presented 
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for acceptance at all; and payment may at once be de- 
manded at their maturity. The objection now made does 
not turn upon this point, but upon the point, that the pre- 
sent is not a foreign, but an inland bill of exchange ; being 
drawn in Kentucky, and payable at New Orleans in Louisi- 
ana: and that a notarial protest is not in such cases evidence 
of a demand and refusal of payment. We do not think it 
necessary in this case to decide, whether a bill drawn in one 
state upon persons resident in another state, within the union, 
is to be deemed a foreign, or an inland bill of exchange. 
Foreign it certainly is not, if by such appellation is under- 
stood a bill drawn upon a country under a totally distinet 
and independent sovereignty and allegiance. Inland it is 
not, if by that appellation is understood a bill drawn in one 
part of a territory, on another part, exclusively under the 
same municipal laws, and exclusively governed by the same 
sovereign power. It would seem to constitute an interme- 
diate case. Different tribunals in the United States, of great 
respectability, have, however, differed upon the question ; 
and it may all be left for a final decision, until it constitutes 
the very turning point of the judgment(a). 

It is admitted, that in respect to foreign bills of exchange 
the notarial certificate of protest is of itself sufficient proof 
of the dishonour of a bill without any auxiliary evidence. 
It has been long adopted into the jurisprudence of the com- 
mon law, upon the ground that such protests are required 
by the custom of merchants; and being founded in public 
convenience, they ought, every where, to be allowed as evi- 
dence of the facts which they purport to state. The nego- 
tiability of such bills, and the facility as well as certainty of 
the proof of dishonour, would be materially affected by a 
different course ; a foreign merchant might otherwise be 
compelled to rely on mere parol proof of presentment and 
dishonour, and be subjected to many chances of delay, and 


(a) 3 Kent’s Comm. 63. 
In the case of Buckner vs. Finlay, post, this question is settled ; and a bill of 
exchange, drawn in one state of the United States, on a person residing in another 
state, is held to be a foreign bill, so far as to make the protest of non-acceptance 
and non-payment evidence of the same 
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sometimes to absolute loss, from the want of sufficient means 
to obtain the necessary and satisfactory proofs. The rule, 
therefore, being founded in public convenience, has been 
ratified by courts of law as a binding usage. But where 
parties reside in the same kingdom or country, there is not 
the same necessity for giving entire verity and credit to the 
notarial protest. The parties may produce the witnesses 
upon the stand, or compel them to give their depositions. 
And accordingly, even in cases of foreign bills, drawn upon, 
and protested in another country, if the protest has been 
made in the country where the suit is brought ; courts of 
justice sitting under the common law, require that the no- 
tary himself should be produced if within the reach of pro- 
cess, and his certificate is not per se evidence. This was 
so held by lord Ellenborough, in Chesmer vs. Noyes, 
2 Campbell’s R. 129. 

It is not disputed, that by the gencral custom of mer- 
chants in the United States, bills of exchange drawn in one 
state on another state, are, if dishonoured, protested by a 
notary; and the production of such protest is the customary 
document of the dishonour. It is a practice founded in 
general convenience, and has been adopted for the same 
reasons which apply to foreign bills in the strictest sense. 
The distance between some of these states, and the diffi- 
culty of obtaining other evidence, is far greater than between 
England and France, or between the continental nations of 
Europe, where the general rule prevails. We think upon 
this ground alone, the reason for admitting foreign protests 
would apply to cases like the present, and furnish a just 
analogy to govern it. There is as little doubt, that such is 
the custom in relation to bills drawn on New Orleans, where 
the jurisprudence of the civil law mainly prevails, and 
under which acts of this sort are generally verified by nota- 
ries. The act of Kentucky of 1798, ch. 57, 2 Littell’s 
Statutes, 101, also recognizes the propriety, if not the in- 
dispensable necessity of a protest, not only in the cases of 
foreign bills generally, but of all bills drawn on any persons 
out of the state, or within any other of the United States; 
providing “that the same being returned back unpaid with 
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a legal protest, the drawer and all others concerned shall pay 
the contents, &c. with legal interest from the time the said 
bill or bills were protested, the charges of protest, and ten 
per cent. advance for the damage, &c.” The contract for 
the acceptance and honour of the present bill, was, if made 
at all, made in Kentucky and was to be governed by its 
laws; even supposing that the question whether it amounted 
to an acceptance or not, was to be governed by the law of 
Louisiana, where the contract was to be executed. So that 
in either view of the matter; upon the general custom of 
merchants, or the lex loci contractus; we think the protest 
was rightly admitted in evidence. Wherever a protest is 
required to fix the title of the parties; or by the custom of 
merchants is used to establish a presentment or dishonour 
of a bill; it is competent evidence between the parties, who 
contract with reference to the presentment and dishonour of 
such bill. And there is no doubt, that it was material for 
this purpose under some of the counts in the declaration. 

The next objection is to the rejection of the record of the 
action of Toland & Rockhill vs. Sumrall & Waters. That 
was a suit between other parties, and falls within the gene- 
ral rule of res inter alios acta; and on that account was in our 
judgment rightly rejected. 

The remaining objections arise from the instruction given 
by the court to the jury, on the prayer of the plaintiff, and 
to the refusal of the court to give the instructions prayed 
for by the defendant. é 

The instruction given by the court upon the plaintiff’s 
prayer, is not understood to involve any other difficulty than, 
that it states that the plaintiff would be entitled to recover, 
“whether the purchase was made before or after drawing of 
said bills, or whether they were drawn for a pre-existing 
debt, or drawn and sold for any other good and valuable 
consideration.” We cannot perceive any sound legal ob- 
jection to this instruction. If a person undertake, in con- 
sideration that another will purchase a bill already drawn, 
or to be-thereafter drawn, and as an inducement to the pur- 
chase to accept it, and the bill isdrawn and purchased upon 
the credit of such promise, for a sufficient consideration; 
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such promise to accept is binding upon the party. It is an 
original promise to the purchaser, not merely a promise for 
the debt of another; and having a sufficient consideration to 
support it, in reason and justice, as well as in law, it ought 
to bind him. It is of no consequence that the direct con- 
sideration moves to a third person, as in this case to the 
drawer of the bill; for it moves from the purchaser, and is 
his inducement for taking the bill. He pays his money upon 
the faith of it, and is entitled to claim a fulfilment of it. It 
is not a case falling within the objects or the mischiefs of the 
statute of frauds. If A. says to B. pay so much money to 
C. and I will repay it to you, it is an original independent 
promise ; and if the money is paid upon the faith of it, it has 
been always deemed an obligatory contract, even though it 
be by parol; because there is an original consideration 
moving between the immediate parties to the contract. 
Damage to the promissee, constitutes as good a consideration 
as benefit to the promissor. In cases not absolutely closed 
by authority, this court has already expressed a strong in- 
clination not to extend the operation of the statute of frauds, 
so as to embrace original and distinct promises, made by 
different persons at the same time upon the same general 
consideration(a). Then, again, as to the consideration, it 
can make no difference in law, whether the debt for which 
the bill is taken is a pre-existing debt, or money then paid 
for the bill. In each case there is a substantial credit given 
by the party to the drawer, upon the bill, and the party parts 
with his present rights at the instance of the promissee ; 
whose promise is substantially a new and independent one, 
and not a mere guarantee of the existing promise of the 
drawer. Under such circumstances, there is no substantial 
distinction, whether the bill be then in existence, or be 
drawn afterwards. In each case the object of the promise 
is to induce the party to take the bill upon the credit of 
the promise; and if he does so take it, it binds the pro- 
missor. The question, whether a parol promise to accept a 
non-existing bill, amounts to an acceptance of the bill when 


(a) IY Wolf rs. Rabaud, 1 Peters, 476. 
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drawn, is quite a different question, and does not arise in 
this case. If the promise to accept were binding, the plain- 
tiff would be entitled to recover, although it should not be 
deemed a virtual acceptance; and the point whether it was 
an acceptance or not, does not appear to have been made 
in the court below. 

The instructions prayed for on behalf of the defendant 
and refused by the court, present several objections to the 
plaintiff’s right of recovery. 

The first is, that the plaintiff is not entitled to recover, if 
he knew that the defendant at the time of taking the bill, 
had not funds of the drawer in his hands, and if the defend- 
ant’s promise was under the expectation of receiving funds, 
and he did not, in fact, receive them at the maturity of the 
bill. We are of opinion that this objection is unfounded in 
point of law. If the drawee have no funds in his hands, and 
the fact is known to the other party, and yet the inducement 
to take the bill is the promise of the drawee to accept it, it 
constitutes a valid contract between the parties; if there isa 
purchase of the bill upon the credit of such promise. ‘The 
acceptance of the drawee of a bill binds him, although it is 
known to the holder that he has no funds in his hands. It 
is sufficient that the holder trusts to such acceptance. 

Another objection is, that the object of taking the bill 
was to pay the partnership debt of the plaintiff and the 
drawer (who had been partners in trade); and it was passed 
in pursuance of an agreement between them, to a creditor of 
the firm, who subsequently returned it for the dishonour. 
In what respect this changes the rights of the plaintiff as to 
the defendant, it is somewhat diflicult to perceive. There 
was evidence in the case, to show that the plaintiff was upon 
the dissolution to discharge the partnership debts; and also 
that upon the faith of this very promise of the defendant, he 
allowed partnership property to the full amount of the bill, 
to pass into the drawer’s hands for his own exclusive use. 
But independently of this evidence, the bill itself was not a 
partnership bill, though the drawer and the plaintiff had 
been partners. On the contrary, it was to be drawn on the 
sole account and credit of the drawer, and was to be ac- 
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cepted on that account; and if the plaintiff took the bill as 
the sole bill of the drawer, on the credit of the defendant’s 
promise to accept it, for a valuable consideration, the use 
to which he should apply it, whether in payment of joint 
debts or otherwise, was nothing to the defendant. It inno 
respect changed the nature of his own undertaking. The 
receiving of such a bill, with the intent to apply the same 
to the payment ofa partnership debt, might materially affect 
the plaintiff; and we see that by the subsequent insolvency 
of the drawer, and his parting with the partnership effects, 
it did seriously affect his remedy in respect to his partner. 
The question is not put, whether, if no loss had been sus- 
tained in any way, the plaintiff would have been entitled to 
recover against the defendant. By becoming an indorser 
upon the bill, he incurred a responsibility to those to whom 
he indorsed it, very different from that which he incurred 
to them as creditors of the partnership. ‘This alone was a 
sufficient consideration to support the promise to accept. It 
should be added, that the application of the bill to the pay- 
ment of debts constituted no part of the ground of the pro- 
mise of the defendant. 

Another objection is, that the partnership accounts remain 
unsettled, and therefore the plaintiff ought not to recover. 
Surely this alone is not sufficient to deprive the plaintiff of 
his right of action. It is perfectly consistent with this state 
of facts, that the plaintiff should be a creditor of the firm to 
an extent far beyond the amount of $4000. There is evi- 
dence in the record from which the jury might fairly pre- 
sume, that such was the case. But the circumstance, that 
the accounts of the partnership were unsettled, is put as 
of itself sufficient to defeat the plaintiff’s recovery; which it 
cannot be admitted to be, if in any possible case, consist- 
ently with that fact, he might have sustained any loss by 
taking the bill upon the faith of the defendant’s promise. 

Another objection, arising out of the fourth instruction 
prayed for by the defendant, which is very complicated and 
embarrassing in its presentation ; is the effect of the agree- 
ment therein supposed between the plaintiff and the drawer 
to risk both the bills; and if the defendant should not ac- 
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cept both, then that the plaintiff would assist the drawer 
with funds to take up the non-accepted bill at maturity. This 
agreement was not in the slightest degree prejudicial to any 
rights of the defendant. Its object was to provide funds in 
the event of a non-fulfilment of the promise of the defendant 
to accept either of the bills. It did not waive or vary the 
defendant’s contract; and, at most, could be considered 
only as a collateral agreement of the parties, forming addi- 
tional private inducements for the drawing of the bill. 

The same instruction includes another objection, which 
is, that if from the evidence the jury should believe that the 
plaintiff did at the time of drawing the bills state to the 
drawer, that defendant promised him that he would accept 
one of the bills unconditionally, and the other, if in funds ; 
and that the drawee did not accept and pay at maturity one 
of the bills, and had not funds of the drawer, or of the 
plaintiff to pay the other at maturity ; that they ought to 
find for the defendant. This part of the instruction pro- 
ceeds altogether upon the ground that the mere statement 
of the plaintiff to the drawer, that the promise of the de- 
fendant was conditional, was a bar to the recovery. It does 
not affect to state, that if in point of fact the promise was 
conditional, such would and ought to be the result; but, 
that it was sufficient that the plaintiff so told the defendant, 
whether the fact were soor not. In cur judgment the rights 
of the plaintiff are to be decided by the fact, whether the 
promise was conditional or not; and not by the mere asser- 
tion of the plaintiff. His assertion might properly be weigh- 
ed by the jury as part of the evidence, to control or explain 
it; but their verdict ought to be governed by their belief 
of the facts, and not their belief that a particular assertion 
was made. 

These are all the objections which have been urged at the 
bar; and we are of opinion, that the court was right in re- 
jecting the instructions prayed for by the defendant. 

The judgment is therefore to be affirmed with costs. 


Vou. I1.—Y 
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Le Roy, Bavarp & Co. PLAINTIFFs IN ERROR vs. GrORGE 
Jounson, DEFENDANT IN ERROR. 


In an action originally commenced against A. and B. as partners, upon an al- 
leged engagement by the firm, and where A. who was not found or served with 
process, was offered as a witness in favour of B., having been released by 
B., the Court said ; “‘ It is to be premised that the only ground upon which the 
objection can be rested is the supposed interest of the witness in the event of 
the cause ; since the suit having regularly abated as to him by the return that 
he was “ no inhabitant,’ he was no more a party to it, than he would have 
been had his name been altogether omitted in the declaration. As to the ob- 
jection upon the score of interest, it is sufficient to remark, that it was mani- 
festly hostile to the party in whose favour he testified, and who offered it in 
evidence ; since the plaintiffs’ recovery against the defendant, and satisfaction 
from him, would be a bar to their action against the witness; and the release 
of A. protected him against any action which A. might bring against him for 
contribution or otherwise.” [194] 

It is well settled, that if a bill of exchange be drawn by one partner in the name 
of the firm, or ifa bill drawn on the firm by their usual name and style, be ac- 
cepted by one of the partners, all the partnership are bound. It results neces- 
sarily from the nature of the association, and the objects for which it is con- 
stituted, that each partner should possess the power to bind the whole, when 
acting in the name by which the partnership is known ; although the consent 
of the other partners, to the particular contract should not be obtained, or 
should be withheld. [197] 

Third persons are not bound to inquire whether the partner with whom they are 
contracting is acting on the partnership account, or for his individual advan- 
tage. The interest of the partner in the joint stock of the concern, and his 
consequent authority to use the partnership name, raises a presumption that 
the contract was made for joint account; which is sufficient to bind the firm, 
unless to the contrary be shown; and that the person with whom the partner deals 
had notice, or reason to believe that the former was acting on his separate ac- 
count. [1938] 

Where in the articles of partnership no name of the firm was mentioned as 
agreed upon, and the concern went into operation under the articles, the books 
being kept, and the bills and accounts relating to their transactions being made 
out at their warehouse, in the name of ‘* Hoffman & Johnson ;”’ it cannot be 
questioned but that a name thus assumed, recognised, and publicly used, be- 
came the legitimate name and style of the firm ; not less so, than if it had been 
adopted by the articles of partnership. [199] 

Where a bill of exchange was drawn by A., after the dissolution of his partner- 
ship with B., and the proceeds of the bill went to pay, and did pay, the pait- 
nership debts of A. & B., which A. on the dissolution of the firm had assumed 
to pay; the holdex of the bill after its dishonour can have no claim on B. in 
consequence of the particular appropriation of the proceeds of the bill. [199] 

It is admitted, that if one of the partners contracted with a third person, in the name 
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of the firm after the dissolution, but that fact not made public, or known by 
such third person, the law considers the contract as being made with the firm, 
and on their credit. But if the partner deal with another in his individual 
name, and upon his sole responsibility, without even an allusion to the part- 
nership, it was unimportant to that other to know that the partnership was dis- 
solved, since he was dealing, not with the firm, and upon their credit, but 
with the individual with whom he was acting, upon his own credit. [200] 


AN action of debt upon a bill of exchange for £1250 ster- 
ling, was instituted by the plaintiffs in error, in the circuit 
court for the county of Alexandria, in the district of Colum- 
bia, against Jacob Hoffman and George Johnson, alleging 
them to be partners in trade. By the statute of Virginia, 
adopted as the law of the county of Alexandria, this form of 
action is authorised for the recovery of the sum due upon a 
bill of exchange, and damages for non-payment. The de- 
claration charged the bill to have been drawn by Jacob Hofl- 
man and George Johnson, trading as co-partners in Alexan- 
dria, under the name of Jacob Hoffman, the same being for 
the account of the concern ;'and that the bill was purchased 
by the plaintitfs, who remitted it to London; where it was 
presented to the drawers, and was returned protested. 

The process was not served on Jacob Hoffman. 

Upon the trial of the cause, it was proved that it was ge- 
nerally known in Alexandria, in 1823, that the defendant 
and Jacob Hoffman were jointly concerned in buying and 
selling pork ; and by the articles of co-partnership signed by 
both partners, and entered into on the 10th of December 
1823, it was agreed, inter alia, that the funds necessary for 
the purposes of the partnerships were to be borrowed from 
the banks or otherwise, upon the notes of George Johnson, 
to be indorsed by Hoffman, or in such other shape, as re- 
spects the paper of the parties, as might be found suitable 
to the object intended. The active partner in the business 
was Jacob Hoffman, who, besides the business of the concern, 
carried on that of a sugar refiner, a buyer, seller, and salter 
of beef, and a tobacconist ; and at the same time the defen- 
dant, George Johnson, was engaged in the transaction of 
business on his own account, as a commission merchant and 
grocer. 
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The cashier of the bank of Alexandria proved, that ans 
account was opened in that bank on the 3d of December 
1823, which he understood, from both parties, was to com- 
prehend the cash deposits of the joint concern, and the pro- 
ceeds of notes discounted for the purpose of raising funds 
for the same. For some years before, Jacob Hoffman kept 
an account in the bank, until the opening of the new ac- 
count; upon which the private balance due the bank was 
transferred to it, and no money could be drawn out of the 
bank upon the account, but upon the check of Hoffman 
drawn by him in his own name. Accounts of a similar cha- 
racter, in the same form, and used in the same manner and 
for similar purposes were proved to have been kept at the same 
period in the Farmers’ Bank, and in the Bank of Potomac. 
These accounts comprehended, indiscriminately, all the 
deposits of cash kept by Hoffman in the banks; as well as 
deposits and cash of the joint concern. The same witness 
also proved, that before a note for $6000, drawn by the de- 
fendant, and indorsed by John H. Ladd & Co., was dis- 
counted by the bank, he sent the bill of exchange which 
was the foundation of this action to New York, at the request 
of Hoffman, to be there negotiated. The bill not being 
sold immediately in New York, Hoffman went there; and 
assisted by letters of recommendation from merchants of 
Baltimore, he negotiated the bill, and out of the proceeds 
of the same the note for $6000 was paid at the bank of Alex- 
andria. ‘The proceeds of the discount of this note were used 
by the firm. The partnership of the defendant and Jacob 
Hoffman was advertised in the public papers of Alexandria, 
the advertisement being subscribed with the names of both 
persons ; during the continuance of the concern, it was gene- 
rally known in Alexandria, under the style of Hoffman & 
Johnson ; accounts were rendered, and money was paid in that 
name, and the firm was dissolved on the 10th of January 1824. 

By the terms of the dissolution, Mr Hoffman was bound 
to pay the debts of the firm, and this bill was drawn to ena- 
ble him to comply with this contract. 

The defendant was called upon early in June, and in- 
formed of the fate of the bills ; and efforts were made without 
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success to procure payment out of property which had be- 
longed to Hoffman and Johnson, and which was in the hands 
of a trustee. 

The questions submitted to the jury, and upon which the 
court were requested to charge in favour of the plaintiffs 
below, who are plaintiffs in error in this court, were : 

1. That upon the evidence of partnership, and that the 
proceeds of the bill were applied to the payment of the note 
which had been discounted for the firm ; unless the defend- 
ant could show a notice of the dissolution of the partner- 
ship, either public or private, before the bill was sold, and 
that the bill was not drawn on partnership account; the 
plaintiffs were entitled to recover. 

2. If the jury, from the evidence, should be of opinion 
that the bill was drawn in reference to the business of the 
concern, and to meet the engagements of the same, and the 
proceeds of the same were so applied ; then the defendant 
is liable to the plaintiffs, unless he proves a dissolution of the 
firm and knowledge of the same by the plaintiffs before the 
bill was negotiated. 

3. That if the jury believed the name of Jacob Hoffman 
was sometimes used in relation to the business of the con- 
cern, and that the bill was drawn in the name of Jacob 
Hoffman, and so negotiated for the firm to pay its notes; 
the plaintiff is entitled to recover, unless the defendant can 
prove that the bill was not drawn and negotiated on part- 
nership account, or that the partnership was dissolved and 
the plaintiff notified thereof, or the dissolution was adver- 
tised before the bills were drawn and negotiated. 

The court having refused these instructions, and a verdict 
and judgment having been obtained for the defendant, this 
writ of error was prosecuted. 

The case was argued by Mr Swann and Mr Key for the 
plaintiffs in error, and by Mr Jones for the defendant. 


For the plaintiffs, it was contended, that the bill upon 
which this suit was brought was drawn by Jacob Hoffman 
on account of himself and the defendant, to provide for the 
payment of a note discounted for the concern, in the name 
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used by them in their arrangements of finance ; and the pro- 
ceeds of the sale of the bill having gone to pay the note, 
the defendant was liable to the plaintiffs for the amount of 
the bill and damages. It was in fact the bill of the firm. 

The evidence on the part of the plaintiffs was sufficient to 
go to the jury, upon the principles claimed by the plaintiffs, 
The name of Jacob Hoflman was used as that of the firm, 
and if several persons act under one name, all are bound. 
Montagu on Partnership, 32, note. 

While it is admitted that the partnership was not bound 
for all the acts done in the name of Jacob Hoffman, here 
was a transaction in reference to its concerns, and it is 
therefore obligatory on all. Gow on Partnership, 55, 70, 
189. 

The language of the bill is in the plural, and thus it is 
manifest that it was not an individual transaction of Jacob 
Hoffman. It is thus drawn, ‘“ Ninety days after sight of our 
first of exchange, (second, third and fourth of same tenor 
unpaid) pay to the order, &c.” 

That the partnership was dissolved before the bill was 
drawn is immaterial. The dissolution was secret, as it was 
not known to the plaintiffs; and they must be supposed to 
have taken the bill upon the notoriety of the partnership. 
The difficulties which prevented the early sale of the bill 
in New York, may have been removed by information ob- 
tained by the plaintiff in Alexandria, and particularly of the 
form in which the engagements for the money concerns of 
the firm were drawn. 

The propositions stated by the counsel of the plaintiffs 
should have been submitted to the jury. 

The first requested the court to say, whether the facts 
proved showed a partnership. 

The second, that unless notice of the dissolution was 
brought home to the plaintiffs, the defendants were liable. 

The third, that there was evidence that the parties some- 
times used the name of Jacob Hoffman; and the bills were 
drawn to raise funds for the partnership, and therefore the 
plaintiffs were entitled to charge the defendant, unless the 
defendant could prove they were not used for the firm. 
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The counsel also cited Gow on Part. 155. 2 Bos. & 
Pul. 679. 


Mr Jones, for the defendant. ‘The evidence showed a spe- 
cial partnership, to buy and sell pork, and all the trans- 
actions of the firm were in the name of Jacob Hoffman and 
George Johnson. If the name of Jacob Hoffman was used 
at the banks, it was not so used as the name of the firm, 
but as the name of one individual of the same; each giving 
his own name to raise funds for conducting the business. 

Nor was the bill taken as that of the firm; the plaintifis 
refused it in the first instance, and took it afterwards, when 
assured of the respectability of the drawer, individually. 
The law is fully settled, that when it is claimed to make a 
person liable as a partner, in a firm carried on in the name 
of one person, it must be shown to be a partnership con- 
cern. The defendant is protected by this principle ; for al- 
though the proceeds of the bill were applied to pay the note 
discounted for the benefit of the firm, the payment of that 
note had been assumed by Jacob Hoffman, and he had a 
right to raise funds on his own responsibility to discharge it. 

To bind a partnership. the name of the firm is essential. 
If it is not used, it must be presumed to be an individual 
transaction; and if the proceeds of the same are brought 
into the concern, it is presumed it is done as an individual 
duty to the firm. 

The books show universally, the difference between a 
manual act of purchasing goods, which may be done by one 

partner to bind all; and the binding of all by writing, in 
which all must act, or he who acts must have authority to 
bind all. How far the courts have gone in considering that 
a separate debt, which is contracted by one of a firm, is 
shown by the following cases. 4 Term Rep. 270. 12 Last, 
122. Gow on Part. 32. 1 Atk. 223. 1 Marshall’s Rep. 249. 

It is incumbent on the plaintiffs to prove they dealt with 
the firm, or with a view to the liability of all the parties to 
it. Here George Johnson was unknown to the plaintiffs ; 
Jacob Hoflinan alone appeared in the transaction, and he 

drew the bill in his own name, on his own responsibility, to 
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obtain the means to carry into effect the terms of the disso- 
lution of the partnership. The court in refusing the in- 
structions, therefore, acted in conformity with the law, and 
the facts of the case. 


Mr Justice Wasutneron delivered the opinion of the 
Court. 

The plaintiffs instituted an action of debt under the sta- 
tute of Virginia, in the circuit court of the district of Co- 
lumbia, for the county of Alexandria, against Jacob Hoff- 
man and the defendant upon a bill of exchange drawn by 
the said Hoffman, and dated the 3d of January 1824. The 
declaration charges, that the said Jacob Hoffman and George 
Johnson were partners in the business of buying, curing, 
and selling pork and bacon, and carried on their said co- 
partnership business under the name and firm of Jacob 
Hoffman, and that the bill of exchange on which the suit is 
brought, was drawn in the name of Jacob Hoffman, for and 
on account of the said firm, and was sold to the plaintiffs, 
who caused it to be presented for acceptance; and that the 
same was duly protested for non-acceptance and non-pay- 
ment, of which due notice was given to the defendants, the 
drawers. The writ being returned “ no inhabitant,” as to 
Hofiman, the suit abated against him. 

From the evidence disclosed in a bill of exceptions, taken 
by the plaintiffs to the opinion of the court, the case ap- 
pears to be as follows. 

On the 10th of December 1823, Jacob Hoffman and the 
defendant entered into articles of co-partnership under their | 
respective signatures, to commence and prosecute, on joint 
account, during that winter, the business of purchasing, salt- 
ing up, and smoking pork. The funds necessary to the accom- 
plishment of the objects, intended to be borrowed from the 
banks, or otherwise, upon the paper of the said George 
Johnson to be indorsed by Hoffman, or in such other 
shape, as respected the paper of the parties, as might be 
found most suitable to the object intended; Johnson agree- 
ing, in consideration of the extraordinary trouble and expe- 
rience which Hoffman would devote to the purchase and 
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putting up of the pork, to pay two-thirds of the interest 
arising, or growing out of the loan which should be made 
for the business contemplated. It was further stipulated, 
that the business should be carried on as far as the parties 
should agree, and could command the funds; and that the 
profits and loss should be equally divided between them. 
No name or style is agreed upon under which the business 
of the concern was to be transacted; but evidence was 
given, that after the parties commenced their operation 
under these articles, the books of the concern were kept, 
and the bills and accounts were made out at their ware- 
house, where the pork was cured and kept, in the joint 
names of Hoffman & Johnson, and never otherwise; and 
that they continued to be so kept and made out until the 
pork was sold. They were generally known in Alexandria 
as partners in buying, curing, and salting pork, under the 
name and style of Hoffman & Johnson, in which they acted 
in relation to the business of the concern, and advertised in 
the newspapers. 

It further appears, that, besides the business of this con- 
cern, and during the same period, Hoffman carried on the 
business of a sugar refiner, of a buyer, salter and seller of 
beef, and of a tobacconist; and the defendant that of a 
grocer, and commission merchant, in the town of Alexandria. 

Notwithstanding what has been stated as to the name by 
which this firm was known in Alexandria, and in which they 
did business at their warehouse, it seems that one particular 
branch of business was conducted solely by, and in the 
name of Hoffman alone. In December 1823, an account 
was opened in the bank of Alexandria, which the cashier 
understood from both Hoffman and the defendant, was to 
comprehend both the cash deposits of the said concern in 
that bank, and the proceeds of notes therein discounted to 
raise money for the use of the firm. This account was 
opened on the 3d of the month just mentioned, into which 
a trifling balance against Hoffman upon his private account, 
before kept at that bank, was transferred. This new ac- 
count was so kept that no money could have been drawn 
out of the bank, upon that account, except upon the check 
Vou. I1.—Z 
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of Hoffman, in whose name alone all the checks were drawn. 
Hoffman had likewise long standing accounts in his own 
name in two other banks in Alexandria, which were conti- 
nued in the same name after this concern was formed; in 
which accounts all cash deposits in those banks respectively, 
and the proceeds of notes therein discounted, to raise cash 
for the use of the concern, were entered. These latter bank 
accounts comprehended, indiscriminately, all the deposits 
and cash kept by Hoffman in those banks, as well as the 
deposits and cash of the joint concern. 

The partnership between these gentlemen, which com- 
menced on the 10th of December 1823, was dissolved by 
mutual consent, on the 21st of the succeeding month ; under 
an agreement, by which Hoffman contracted to pay all the 
debts due by the firm, the defendant binding himself to give 
the use of his name, either as drawer or indorser, in the 
renewal of all notes then existing until the bacon should 
be sold. 

On the 30th of January 1524, the bill of exchange on 
which this suit is brought, was drawn by Jacob Hoffman in 
his own name, and, as he states in his deposition, on his 
individual responsibility, in order to enable him to raise 
money to comply with his part of the above contract, and 
in particular to enable him to discharge a note for $6000 
which had been drawn by the defendant, indorsed by John 
H. Ladd & Co. and Jacob Hoffman, and discounted at the 
bank of Alexandria. With much difficulty, and after great 
personal exertions by Hoffman, and with the aid of a letter 
from Mr Colt in favour of his mercantile standing, he suc- 
ceeded in selling this bill to the plaintiffs, the proceeds of 
which he immediately applied to the discharge of the above 
note for $6000. In his negotiations with the plaintiffs the 
name of the defendant was never mentioned. 

As a part of the evidence here detailed is taken from the 
deposition of the before mentioned Jacob Hoffman, which 
was offered by the defendant’s counsel, it will be proper, in 
the first place, to dispose of the objection made to the com- 

petency of this evidence. The offer to read the deposition, 
was preceded by the exhibition of a release executed and 
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n. delivered by the defendant to the witness prior to his exami- 
n nation. It does not appear that any objection was, or could 
I- be made to the form of the release; and the only question is, 
whether, in point of law, the defendant could by any release 
render Hofiman a competent witness. 

It is to be premised, that the only ground upon which the 
objection can be rested, is the supposed interest of the wit- 
ness in the event of the cause, since the suit having regu- 
larly abated as against Hoffman, by the return that he was 
no inhabitant, he was no more a party to it than he would 
have been, had his name been altogether omitted in the de- 
claration. 

As to the objection upon the score of interest, it is suffi- 
cient to remark, that it was manifestly hostile to the party in 
whose favour he testified, and who offered it in evidence ; 
since, if the plaintiffs recovered against Johnson, and ob- 
tained satisfaction from him, that would be a bar to their 
action against Hoffman, and the release of Johnson protect- 
ed him against any action which Johnson might bring against 
him for contribution or otherwise. 

The general rule of law, in relation to witnesses who are 
interested in the event of the cause, goes no farther than to 
exclude them from giving evidence in favour of that party to 
whom their interest inclines them. If they stand, in point 
of interest, indifferent between the litigating parties, or if 
they testify against their interest, the reason of the rule which 
excludes their testimony, no longer exists 

We come now to the instructions to the jury, asked for 
by the plaintiffs’ counsel, and which the court refused to 
give. The first is, that if the jury believe from the evidence, 
that the defendant and Jacob Hoffman entered into the arti- 
cles of co-partnership offered in evidence, and that an ac- 
count was kept for the said concern in the bank of Alex- 
andria, in the name of Hoffman, in which the notes dis- 
counted for the use of the partnership, and deposits of money 
on partnership account, were entered to the credit, and 
checks drawn for the same in the said Hoffman’s name, and 
that the said Hoffman drew the bills mentioned in the de- 
claration, and sent them to New York to bed old, for the 
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purpose of raising money to pay certain notes which had 
been discounted in the bank of Alexandria on partnership 
account, some of them drawn by said Hoffman, and indorsed 
by the defendant or other persons, and others drawn by the 
defendant, and indorsed by Hoffman or others, and that the 
same was sold to the plaintiffs, and the proceeds thereof 
applied by said Hoffman to the payment of the said notes; 
then the plaintiffs are entitled to recover, unless the defend- 
ant can show a dissolution of co-partnership, and notice 
thereof, either public, or to the plaintiffs, before the bills 
were sold, or that the said bills were not drawn on partner- 
ship account, but on the individual responsibility of Hoffman. 

The second instruction which the court was called upon 
to give, is substantially the same as the first, except that it 
omits a circumstance much relied upcn in the argument, 
that the bank account of the concern was kept in the name 
of Hoffman, upon whose checks alone the money was drawn 
out. 

The third instruction states, that if the jury should believe 
from the evidence, that the defendant and Hoffman some- 
times used, in relation to the business of the concern, the 
name and style of Jacob Hoffman, as representing the firm, 
and that the bill in question was drawn in that name by the 
said Hoffman, and negotiated for the purpose of raising 
funds to pay notes due by the said concern ; then the plain- 
tiffs were entitled to recover, unless the defendant could 
prove that the said bill was not drawn and negotiated on 
partnership account, but on account of the said Hoffman 
alone, or that the partnership was dissolved, and the plain- 
tiffs notified thereof, or the dissolution advertised before the 
bills were drawn and negotiated. 

In support of this action, it has been argued by the coun- 
sel for the plaintiffs, that the bill in question was drawn in 
the name of the firm under which the partnership concerns 
of Jacob Hoffman and George Johnson were transacted ; that 
it was drawn on partnership account, and that the proceeds 
of the bills were in fact applied by Hoffman to the discharge 
of a debt. due by the concern. ‘These being the facts, it is 
insisted tha@™he court below ought to have complied with 
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the prayer of the plaintiffs’ counsel, and instructed the jury, 
that if they were so understood by them, the plaintiffs were 
entitled to recover. And if this statement of the facts be 
correct, and the instructions asked for had been so framed 
as to present them fairly to the jury, this court entertains no 
doubt but that such instructions should have been given. 

It is well settled, that if a bill of exchange be drawn by 
one partner in the name of the firm, or if a bill drawn on the 
firm by their usual name and style, be accepted by one of 
the partners, all the partners are bound. It results necessa- 
rily from the nature of the association, and the objects for 
which it is constituted, that each partner should possess the 
power to bind the whole, when acting in the name by which 
the partnership is known, although the consent of the other 
partners to the particular contract should not be obtained, 
or should even be withheld. Were it otherwise, the affairs 
of the concern could with difficulty be carried on; and these 
persons could seldom, if ever, know, when they might safely 
deal upon the credit of the firm. It follows, that such third 
persons are not bound to inquire, much less to assure them- 
selves that the partner with whom they are contracting is 
acting on the partnership account, or for his own individual 
advantage. ‘The interest of the partner in the joint stock 
of the concern and his consequent authority to use their 
name, raises a presumption that the contract was made for 
joint account, which is sufficient to bind the firm, unless the 
contrary be shown and that the person with whom the part- 
ner deals, had notice or reason to believe, that the former 
was acting on his separate account. 

It is now to be seen how these principles of law apply to 
the case under consideration. 

It is quite clear, that the name of this firm is no where 
designated in the articles of copartnership which have been 
referred to. The mode in which a particular branch of their 
business was to be conducted, cannot reasonably be con- 
strued to give a name to the firm. It manifestly had no 
allusion to that subject. ‘The stipulation that the funds ne- 
cessary for the purposes of the concern should be raised 
upon the paper of Johnson, to be indorsed by Hoffman, or 
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in such other shape as might be found most suitable to the |e 
object of the parties, no more designated Jacob Ho a. 

than it did George Johnson, as the name\of the copartner- ? a 4 


ship. If it did, then the name would be lost or changed, as | of 
often as the parties should agree to raise funds for the con- «st 
cern in some other mode than the one specified. It is un- “gy 18 
necessary to decide whether the omission to agree upon a OW 


partnership name in the body of the instrument was, or was 
not supplied by the signatures of the contracting parties to 
it, because it was in full and uncontradicted proof, that 
afier the concern went into operation under the articles, 
their books were kept, and the bills and accounts relating 
to their business were made out at their warehouse, in the 
joint names of Hoffman & Johnson, by which name the firm 
was generally known in Alexandria, and in which they acted 
in relation to the business of the concern, and advertised in 
the newspapers. Now it cannot be questioned, but that a9 ; 
name thus assumed, recognized and publicly used, became 
. the legitimate name and style of the firm, not less so, than 
if it had been adopted by the articles of copartnership. 
Keeping in mind the principles of law which have been 
stated, and the fact or the evidence of it, in relation to the 
name of this concern, it will not be difficult to decide the 
question, whether the instructions asked for by the plaintiffs 
ought, or ought not to have been given. It is obvious that 
the court was required by the two first of them, either to 
° assume the fact that Jacob Hoffman & George Johnson 
carried on their business as partners under the name and 
firm of Jacob Hoffman : or to lay it down as law to the jury, 
that it is competent to one partner to bind the copartnership 
by a bill drawn in his individual name, even after a dissolu- 
tion of the partnership, if that fact was not advertised or 
known to the person taking the bill ; provided the object of 
the partner who draws and negotiates the bill, be to dis- 
charge certain debts due by the concern, and the proceeds 
are afterwards so applied. 
Now the fact which the court was called upon to assume, 
was all important to be proved to entitle the plaintiffs to 
recover. It is averred in the declaration, and is in point of 
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» law the foundation of the plaintiffs’ demand against the de- 
-.fendant Johnson. But what right had the court to assume 
be et which was not warranted by any just interpretation 
of the articles of copartnership, or of any other written in- 
; erenent which was given in evidence, but which, if it ex- 
_ isted at all, was to be deduced from the parol evidence, of 

& which the jury were alone competent to judge? 
The court was not called upon to predicate the conclu- 
sion of Jaw upon the fact that the defendant and Hoffman 
. “traded under the name and firm of Jacob Hoffman ; if that 
ac: 3 _. fact should be so found by the jury,—and unless it was so 
a found, it is quite clear that the bill in question, although 
drawn for the purpose before mentioned, and although the 
© hg ‘proceeds were so applied, did not bind the defendant, and 
~ consequently, the court was right in refusing to give these 
instructions in the form in which they were propounded,— 
_ unless the fact was that which all the instructions assume, 
and which formed the basis of the plaintiffs’ argument before 
this court ; the plaintiffs contracted in point of law, as they 
manifestly did in fact, with Jacob Hoffman alone, and upon 
his sole responsibility, and the use which Hoffman intended 
to make or did make, of the proceeds of the bill, was quite 
as unimportant to them and to their cause, as it would have 
been, had they contracted with Hoffman & Johnson under 

the name of their firm. 

As to the necessity of bringing home to the knowledge of 
the plaintiffs, in one of the modes stated in the instructions 
asked for, the dissolution of the co-partnership, in order to 
prevent their recovery against Johnson; we are all of opinion, 
that it did not exist in point of law, unless, in point of fact, 
the bill was drawn in the name of the firm. We admit that 
if one of the partners contracted in the name of his firm 
with a third person, after the partnership is dissolved, but 
that fact not made public or known by such third person, 
the law considers the contract as being made withthe firm 
and upon their credit, and this for a reason too obvious to 
require explanation. But if the partner deal with another 
in his individual name, and upon his sole responsibility, with- 

out even an allusion to the partnership, as the jury would 
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have been well warranted in concluding the facts 
this case, it was unimportant to that other to kno 
partnership was dissolved ; since he was dealing, not pe th 
firm, and upon their evediit but with the individ 
whom he was contracting, and upon his credit. 
It only remains to notice the single point of di 
between the last, and the two preceding instructions. The 
as has before been noticed, assume the fact that the partn 
carried on the business of the concern under the name 4 
style of Jacob Hoffman. That places the plaintiffs’yright 
recovery upon the circumstance, that the defendant 4 
Hoffman sometimes used, in relation to the business of # 
concern, the name and style of Jacob Hoffman, as repr 
. senting the firm, in connection with the other facts 
in the preceding instructions. , >. 
But would the court have been warranted in stating to 
jury, what this instruction manifestly purports; that whatey 
may be the name agreed upon by the partners, and i in which © 
they generally act, in relation to the business of the concern, 
still, if they have sometimes used, in that relation, the name 
and style of one of the partners, bills drawn in that name, 
and negotiated for the purpose stated in the instruction, 
would bind the other partner? We clearly think not. The 
circumstance relied upon in this instruction, as to what the 
partners sometimes did, was no doubt proper to be left to 
the jury, as evidence conducing to maintain the averment 
° in the declaration, that Jacob Hoffman and the defendant , 
carried on business as partners in trade under the name of 
Jacob Hoffman; if the court had been called upon to leave 
that as a fact tothe jury. But it was nothing more than 
evidence of that fact, upon which it would have been highly 
improper in the court to predicate any principle of law 
whatever. This point we conceive was fully settled in the 
case of Townsley vs. Sumrall, decided a few days ago by 
this court, ante page 170. 

We are, upon the whole, of opinion that the court below 
was right in refusing to give any of the instructions prayed 
for ; and that the judgment of that court ought to be affirmed 
with costs. 
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ry was made in the land office of Kentucky, of one thousand acres, in the 
ame of “ John Floyd’s heirs,” without naming the persons who were the 
irs. Upon an objection to the validity of the entry, the court said; that 

Ssubstituting a legal description, which cannot be misunderstood, for the more 

\ e description by the proper names of the persons who are the heirs, 

is not of such substantial importance as to vitiate the transaction. [208] 

n ty Was made “ so as to join the settlements on the north east and south 

» sides'thereof, so as not to run into the old military surveys which are legal.” 

Phe old military surveys formed together a parallelogram, and adjoined the lands 

intended to be described by the entry. It was objected that the limitation on 

_ the,entry,** so as not to run into the old military surveys which are legal, “ 

_rendere i whole entry so uncertain as to make it void. 

fules which are settled in Kentucky, would require that this entry, had the 
mn resp@cting the military surveys been omitted, should be surveyed 

+ equally on themorth east and south side of the settlement, the whole land to 

“be included By rectangular lines. The old military survey must, therefore, be 

contiguous to the settlement, as to stop one or two of those lines. A sub- 
ntlotator knows where to look for them, and the testimony in the cause 
that he would encounter no difficulty in finding them. ‘* We consider 

. the last words ‘ which are legal,’ merely as an aflirmance that they are so, not 
as leaving it doubtful; and consequently that they make no change in the 
entry.” [209] 

It is well settled, both in the court of Kentucky and in this Court, that a posses- 
sion which will bar an ejectment, is also a bar in equity. [212] 

Each of the parties held in possession distinct parts of the land in controversy. 
In this state of things it is well settled, that the party having the better right, 
is in constructive possession of all the land not occupied, ih fact, by his adver- 
sary. [212] 

The law of Kentucky authorises their courts of chancery to make decrees against 
absent defendants, on the publication of an order for two months successively 
in some paper authorised to make the publication, and on fixing it up at cer- 
tain public places, prescribed by the act. This publication is considered as a 
constructive service of the process. The supreme court of Kentucky has de- 
cided that the publication must be continued for two calendar months. [214] 

As the plaintiffs in the circuit court claimed under a conveyance made in pur- 
suance of a decree of a court of competent jurisdiction, the bill ought not to 
have been dismissed for want of parties. The circuit court ought to have given 
leave to make new parties, and on their failing to bring the proper parties be- 
fore the court, the dismission should have been without prejudice. [215] 









































THIS was an appeal from the circuit court of Kentucky, 
in which court the appellants had filed a bill against the 
appellee, claiming from him a conveyance of the legal title 
Vou. I1.—2 A 




















SUPREME COURT. 
{Hunt and others vs. Wickliffe. ] 


to certain lands in the state of Kentucky, to which the ap- 
eit pellee had the legal title; but by the appellants it was al- 

leged, that they had a prior equitable title, derived under 
certain entries made in the land office of that state. The 
bill was dismissed by the circuit without costs, and from the . 
decree of dismissal an appeal was entered to this Court. 

The defendant, Robert Wickliffe, claimed the land under 
patents to John Craig for 2000 acres, dated 2d of December 
1785, and to A. Fox and John Craig for 2000 acres, dated 
on the same day. He also asserted a possession, protected” 
by the statute of limitations. The title under these patents 
interferes with the entries under which the appellants claim- 
ed; and the appellants in the circuit court sought to obtain 
a conveyance of all the interference, and also other portions * 
of the grants to Floyd, not included within the boundaries 
of Craig’s, and Craig and Fox’s patents. 

The entries under which the heirs of John Floyd and 


~*~ 


> 


those who hold under them claim the land, were as follows;” 


* 1779, October 29. John Floyd this day appeared» and 
claimed a right to a settlement and pre-emption to a tract 
of land, lying on Four Miie creek, eight miles north west 
from Boonsboro, including a plantation, claimed by the 
said Floyd, called Woodstock, raising corn on the premises 
—1776, satisfactory proof being made to the court, that 
said Floyd has a right to a settlement of 400 acres, in- 
cluding said improvement, and a pre-emption of 1,000 acres 
adjoining, and that a certificate issue, &c.” 

Under this certificate for a settlement and pre-emption 
the entries were made. 

* November 3d, 1779. John Floyd enters 400 acres of 
land by virtue of a certificate, &c., on Four Mile creek, 
about eight miles north west from Boonsboro, including a 
plantation called Woodstock.” 

* 1780, April 25. John Floyd, assignee of James Taylor, 
assignee of George Muse, enters 800 acres; as assignee of 
Lance, 200 acres, upon military warrants, between the lines 
of David Robinson and John Carter, Andrew Boyd, Thomas 
Barns and Jonathan Martin, on Four Mile creek.” 

This entry appears to have been located in two surveys, 
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” atl and is designated on the plat 245 acres and 240 acresiy .“! 7 +) — 
ia » TheWatter interferes with the land held by the appellee. 3" oo 
a “April 19, 1778. John Floyd, assignee, enters 1,6007 \ ~ 


atres‘upon a military warrant, on Boon’s creek, adjoining 
David Robinson’s west line, extending along said line, and 
westwardly for quantity. A part of this appears to be sur- 
7 » veyed in a survey of 246 acres, as represented on the plat.” 

“ May 31, 1783. John Floyd’s heirs enter 1000 acres on 
a pre-emption warrant No. 1054, joining the settlement at 
% ‘Woodstock on the north east and north sides thereof, so as 
not to run into the old military surveys which are legal.” 

These surveys all adjoin, and were patented in January 
1789 to Mourning, George, John Floyd, and Jane Breeken- 
ridge, wife of Alexander Breckenridge, formerly Jane Floyd, 
widow of said John Floyd. 

The appellants had, under a decree of the Fayette circuit 
court of Kentucky, obtained a conveyance from the patentee 
ef 694 acres, part of the land embraced in these surveys. 

The appellee had made no effort to establish the entries 
under which he claimed, relying upon his elder legal title, 
and an asserted possession. 








Mr Buckner, for the appellants, insisted: 1. That the 
entries of Floyd were valid, as supported by the testimony in 
the cause. 

2. That by the deposition of J. W. Hunt, a witness in 
the cause, it was proved that they and those from whom 
they derive title have had the possession of the land since 
1800. 

3. The greater part of the survey of 200 acres of the de- 
fendant, made in the name of Craig and Fox, is within the 
claim of the appellants. 

4. The bill of the complainants ought not to have been 
dismissed, but if all who are interested in the claim were 
not before the court leave should have been given to make 
new parties. 

He argued that the objects called for in the entries of 
Floyd, were notorious at the time they were respectively 
made ; and he referred to the evidence contained in the de- 


Le] 

















» 








204 





SUPREME COURT. 


{Hunt and others vs. Wickliffe.] 


positions of the witnesses to support the position. To show 
that the call to exclude “ old military surveys which are 
legal,” did not vitiate the entry, he cited the following cases. 
Drake vs. Ramsey & Logan, Hardin’s Rep. 34. 383. 386. 
2 Marshall’s Rep. 395. Jackson vs. Johnson’s Heirs, 1 
Bibb, 61. Overton & Reed vs. Roberts, 4 Bibb, 156. 

As to the question of possession, relied upon by the ap- 
pellee; it was insisted that the deposition of Hunt, in rela- 
tion to the possession of the appellants, was contradicted but 
by one witness, and was entitled to belief. There was no 
satisfactory evidence of any possession in the appellee. He 
also urged, that to enable a party to protect himself under 
the statute of Jimitations, upon which the appellee relied, 
proof of a continued, uninterrupted possession for twenty 
years should be established, by clear and satisfactory testi- 
mony, and this had not been done. 

A right of entry is not taken away by a possession with- 
out claim of title; and therefore if the possession of the ap- 
pellee existed before the date of his patents, it will not 
avail. The time intended by the statute, never commences 
until the possession is adverse. 

If, however, it were conceded that the evidence of the 
witness examined on the part of the appellee, proved that he 
took possession of'any part of the land in controversy prior 
to the possession of the appellants, no benefit could result to 
the appellee for the same, beyond the boundary of the por- 
tion of the lan. which the person taking possession of the 
land intended tu adopt. ‘The quo animo in which an entry 
on lands is mace, will determine the extent of the posses- 
sion acquired by the entry. He cited Clark vs. Lynn’s 
Heirs, 1 Marshall’s Rep. 347. 

Admitting the proof of the appellee to be conclusive as to 
such portion of the land as is within the boundary intended, 
when the possession was taken ; there remained for the ap- 
pellants a considerable part to which the statute of limita- 
tions could not apply. 

While he freely conceded that all who should have been 
made parties to the complainant’s bill were not before the 
circuit court, yet, as the entries under which the complain- 
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ants in the bill claimed were valid, and their title had been rx 
sanctioned by the decree of the Fayette circuit court; and as 
it was manifest that the appellants had the superior equity ;% 
he contended that this Court would reverse the decision of 
the court below, and remand the cause, with leave to amend 
the bill, and make all persons parties who were required by 
the rules of chancery ; in order for a final decision upon the 
real merits of the case. 


Mr C. A. Wickliffe, for the appellee, contended: 

1. That the presumptive entry of 1000 acres of Floyd was 
void, upon the principle well settled by the courts of Ken- 
tucky, that every call ofan entry which might give it shape 
or locality, and which are, in the adjudications of those 
courts, denominated “ locative calls,” must be proven ; and 
the objects called for should have been notorious at the date 
of thé entry. 

2. The entry is bad on the face of it. It is vague in the call 
to adjoin the settlement on the north and south sides, “ so 
as not to run into the old military surveys which are legal.” 

3. The location, or presumptive entry is void upon the 
ground that the land law of Virginia and Kentucky never 
did authorise an entry to be made in any other way, than by 
the proper names of the person locating. —™ 

He argued, that the requisition “ to adjoin the settlement 
on the north and south sides, so as not to run into the old 
military surveys,” was indefinite. The land juight adjoin on 
all sides with equal propriety. A subsequeni locator would 
in vain look for the precise position gf such-jands. The in- 
junction “so as not to run into old surveys,” would give no 
information of any certain character. What surveys were 
they? How could any one know, without the particular 
survey had been stated, which of the old surveys were 
good, and which were bad? and yet, this knowledge was 
essential. He cited in support of his arguments on these i 
points, 1 Bibb, 10. Williams vs. Taylor, 1 Bibb, 41. 6. : 
1 Bibb, 35. 127. 135, 6. 138. 29, 30. Cox vs. Smith, Har- | 
din’s Rep. 411. Grubbs vs. Rice, 2 Bibb, 110. Walker vs. 
Montgomery, 2 Bibb, 259. Kincard vs. Blythe, 2 Bibb, 479. 
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476. ‘Thomas vs. Bowman, 3 Bibb, 128. 132. Also 3 Bibb, 
162. 543. 4 Bibb, 132. Howard vs. Todd and others, in 
1 Marshall's Reports. 

He also urged that the entry in the name of “ the heirs 
of John Floyd” was indefinite, and therefore void; as those 
terms did not designate the persons to take, the same having 
been made in 1783, before the law abolishing primogeniture. 
The Jand*therefore descended to the heirs at law, and it is not 
shown who is such heir. ‘The complainants in the circuit 
¢otirt did not show any title to the land claimed by them, 
derived from the persons who are alleged to have been the 
proprietors, as heirs of John Floyd. 

The appellants must not only show an equitable title out 
of the appellees, but they must connect themselves with it. 
Upon the evidence on the record, there are parties who have 
or had an interest in the land as heirs or under the heirs of 
John Floyd; and those persons were not before the court, or 
the proper course pursued to authorize a decree against 
them in their absence. Breckenridge’s heirs were not legal- 
ly called upon, and the circuit court rightfully dismissed the 
bill. 

it was also contended, that the appellants are not entitled 
to relief upon the further grounds, that the patents to Craig, 
and to Fox and Craig, were more than thirty years old, before 
the commencement of the suit. ‘That there is proved an 
actual adverse possession of more than twenty years before 
the commencement of the suit by the appellee, and those 
under whom he claims; and that the evidence upon the re- 
cord fully established these positions; and the counsel to 
prove the same went fully into an examination of the depo- 
sitions of the witnesses. 

He also said, that the appellee had the first legal posses- 
sion within the interference. And although that possession 
was by a tenant and purchaser, it extended itself to the 
limits of the elder*title of the appellee, unless it can be 
shown to have been restricted by limits. Kendall et al. vs. 
Slaughter, 1 Marshall, 376. 

In Miller vs. Humphries, 2 .Warshall, 448, it was held 
that if there was an entry of an elder patentee, on an inter- 
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ference before the entry of his adversary, the elder patentee 
is in possession to the extent of the claim, and the subse- 
quent entry of the junior patentee, is an ouster only to the 
extent of the claim of the junior grantee. Also cited Green 
vs. Liter et al. 8 Cranch, 229. 2 Wheaton, 229. 


Mr Chief Justice Marsuatu delivered the opinion of the 
Court. ee 

his is a suit in chancery, brought by the plaintifiga the 
court of the United States for the seventh circuit. and dis 
trict of Kentucky, to obtain a conveyance of lands, to which 
the defendant has a legal title, but to which the plaintiffs 
claim the equitable title, under prior entries which they al- 
lege to be valid. At the hearing, the bill was dismissed with 
costs. From this decree the plaintiffs have appealed to this 
Court. 

The plaintiffs derive their title from John Floyd, deceased. 
As the patent of the defendant is anterior to that under 
which the plaintiffs claim, their equitable title cannot be 
sustained, unless it be founded on prior valid entries. These 
entries, therefore, must be examined. 

In 1779, John Floyd obtained a certificate for a settle- 
ment right of 400 acres, and a pre-emption right to 1000 
acres to adjoin his settlement. On the 3d of November 1779, 
he made an entry of this 400 acres, to include a plantation 
called Woodstock. The validity of this entry is not contro- 
verted, nor is it otherwise important than as it may serve to 
establish the entry of the pre-emption warrant, so far as that 
entry depends upon the settlement. 

On the 3ist of May 1783, John Floyd’s pre-emption war- 
rant was entered in the following words: 

John Floyd’s heirs enter 1000 acres of land on a pre-emp- 
tion warrant, No. 1054, joining the settlement at Woodstock, 
on the north, east, and south sides thereof, so as not to run 
into the old military surveys, which are legal. 

Two objections have been made to this entry ; the first is, 
that it is made in the name of the heirs of John Floyd, with- 
out naming them. 

That there is less precision and certainty in this descrip- 

















208 SUPREME COURT. 
{Hunt and others vs. Wickliffe. ] 


tion than if the heirs were named, must be admitted, but the 
Court is not prepared to say that the entry is on that account 
a nullity. No case has been adduced, in which the courts 
of Kentucky have so decided; and as the description is suf- 
ficiently certain to identify the persons entitled under it, we 
should feel great difficulty in declaring it to be void. 
In considering this question, the peculiar situation of Ken- 
tucky atethe time cannot be overlooked ; warrants had been 
Yor more land, perhaps, than was to be found in the 
countrys certainly for more than was valuable. These war- 
rants had been most generally placed in the hands of locat- 
ors by the proprietors, who resided in the atlantic states. 
The communication between the principal and agent was 
tedious and uncertain. The holder of the warrant might 
often hear of the death of its proprietor, at a critical moment ; 
when its immediate location was very interesting to the fa- 
mily of the deceased ; and when he was not informed of the 
names of the persons entitled to the warrant. To delay in 
making the entry until this information could be gained, 
might, and probably would be very injurious to the family 
of the deceased; and no injury could result to any, from 
making it in the name of the heirs generally. If they were 
not all entitled, they would ail be trustees for those who 
were. ‘The entry is an incipient step towards obtaining a 
title. Its object is at the same time to appropriate the land 
it covers, and to give notice to others that the land is appro- 
priated. We do not think the technical objection to sub- 
stituting a legal description, which cannot be misunderstood, 
for the more definite description by the proper names of the 
persons who are heirs; is of such substantial importance as 
to vitiate the transaction. We are confirmed in this opinion, 
by the fact that the survey was made in pursuance of the 
entry in the name of the heirs of John Floyd generally, and 
that the patent was issued on this survey. Several other 
entries and surveys were made for the heirs, without speci- 
fying their names, and patents issued on them all. The ob- 
jection was certainly not deemed valid by the officer who 
was entrusted with the power of granting titles to land. 
A second, and more serious objection has been taken to 
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the language of the entry. It is, to join the settlement on 
the north, east, and south sides thereof, so as not to run into 
the old military surveys, which are legal. 

The old military surveys, forming together a parallelo- 
gram, adjoined Floyd’s settlement on the north west, mak- 
ing an acute angle with its northern line; so that the portion 
of his pre-emption warrant which adjoined his settlem 
the north, could not be extended the whole leng 
northern line without interfering with them. It is ce 
that this limitation on the entry, “so as not to run it 
old military surveys, which are legal,” renders the whole so 
uncertain as to make it void. 

We do not think so. The rules which are settled in Ken- 
tucky would require that this entry, had the restriction re- 
specting the military surveys. been omitted, should be sur- 
veyed equally on the north, east, and south sides of the 
settlement; the whole land to be included by rectangular 
lines. The old military surveys, therefore, must be so con- 
tiguous to the settlement as to stop one or two of these lines. 
A subsequent locator knew where to look for them, and the 
testimony in the cause informs us, that he would encounter 
no difficulty in finding them. The evidence is, that they were 
well known; and that the lines were plainly marked, so as 
to be traced without difficulty. 

Weconsider the last words of the entry, “‘ which are legal,” 
merely as an affirmance that they are so, not as leaving it 
doubtful ; and consequently, that they make no change in the 
entry. Understanding them in this sense, we perceive no 
sufficient objection to the entry. We cannot perceive any 
reason, why the lines might not be stopped by an old military 
survey which is well known, as well as by any other well 
known object. The shape and form of the land, indepen- 
dent of this reference, being given by the settled rules in 
Kentucky, the position of the old military surveys must be 
such as to vary that shape. A subsequent locator could 
find no real difficulty in fixing the form of the entry. But if 
this restriction be entirely discarded, and the entry be sur-_ 
veyed without regard to the old military surveys, it will make 
very little difference in the degree of interference between 
Vou. I].—2 B 
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the claims of the parties, and no difference in the decree 
which will be made by this Court. It will therefore not be 
necessary to decide at this time, in what manner this entry 
ought to be construed. 

The lands held by the defendant also interfere with an- 
other entry made by Floyd. 

On the 29th of April 1780, John Floyd entered 1600 acres 
upon a military warrant, on Boon’s creek, adjoining David 
Robinson’s west line, extending along said line, and west- 
wardly for quantity. 

T)avid Robinson had a survey made in 1776, ona military 
warrant. He afterwards entered a settlement and pre-emp- 
tion warrant to adjoin this military survey ; and surveyed them 
in September 1780. ‘The counsel for the defendant objects 
to the legality of this entry, because it does not designate’ 
the tract for the west line of which it calls; and because Da- 
vid Robinson’s survey had not sufficient notoriety to inform 
a subsequent locator, on what part of Boon’s creek he was 
to search for it. 

The first objection is certainly not well founded. Floyd’s 
entry was made before David Robinson’s settlement and pre- 
emption were surveyed ; possibly, before they were entered. 
But, were it otherwise, this settlement and pre-emption form 
one tract with his military survey so as to have the same 
west line. 

There is more weignt in the second objection. The tes- 
timony to establish the notoriety of Robinson’s survey is far 
from being conclusive. John Bradford deposes that he was 
conversant in the quarter in which these lands lie in Novem- 
ber 1779; that he had no knowledge of the military survey 
of David Robinson, but from the records, except from com- 
mon conversation, but does not know at what time he first 
heard it spoken of. He knows that Robinson and Hickman 
have military surveys in that neighbourhood, but never un- 
derstood their precise situation. He believes the M’Gees, at 
M’Gee’s station, knew, and could show the lands of David 
Robinson, but of this he is not certain. 

Robert Boggs deposes, that he was at the making of David 
Robinson’s military survey, and that he has been conversant 
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in the neighbourhood from the year 1775 to the time of giving 
his deposition. To the question, * from your first knowledge of 
those surveys (Robinson’s and others’) were they known and 

familiarly spoken of by the names of their proprietors, as afore-— 
said ?” he answers, “ he thinks they were, shortly after.” He 

says, “ he thinks the lines of Robinson’s and Martin’s surveys 

could have been found by reasonable inquiry, at.any time 

after they were made, for they were plainly marked,” He 

left Kentucky, and returned in the year 1779. He Jeft it 
again in the fall of 1780, and returned in 1783. “He is not 
certain that any person was acquainted with the lines of Da- 
vid Robinson’s military survey on the 29th day of April 1780, 

except David and William Robinson, David M’Gee, John 

Haye, and Jacob Boughman. The Robinsons and Bough- 
man lived in Virginia, M’Gee at his station, about one and 

a half, or two miles from the survey. ‘The body of the land 
was spoken of, and he believes, was known by many. 

In estimating the weight of this testimony, it must be re- 
collected that the depositions were taken moré than forty 
years after Floyd’s entry was made. Few persons who 
were alive and in the neighbourhood at the time, now sur- 
vive. A fact resting mainly in memory, which might have 
been established with ease in 1780, would be ascertained 
with difficulty in 1825. Examining the testimony under this 
aspect of circumstances, we think, although it may not be 
conclusive, it is sufficient to sustain the entry. John Brad- 
ford had no personal knowledge of Robinson’s survey, but 
intimates that he was acquainted with it from the records 
and from common conversation. His deposition is not ex- 
plicit as to time. His deposition, however, appears rather 
to refer to a remote time. ‘The people at that time were in 
stations, and the nearest, certainly one within two miles of 
the place, was M’Gee’s. He believes, but is not certain, that 
the M’Gees knew and could have shown the land. Robert 
Boggs was present atthe survey. It was known and spoken 
of as Robinson’s shortly afterwards. ‘Though he mentions 
only five persons who, in addition to himself knew the lines, 
three of whom resided in Virginia; still, he says the body of 
the.land was spoken of, and he believes, was known by many. 
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A military survey, made before the land office was opened, 
must have attracted the general attention of those in the 
neighbourhood; and after the office was opened, must have 
excited general inquiry. ‘Those surveys were established 
by law; and it was consequently an object with locators, to 
obtain exact information respecting them, in order to avoid 
them. Robinson’s survey was spoken of at M’Gee’s, the very 
place where inquiry would be made. Other witnesses whose 
knowledge of that part of the country commenced five or 
six years afterwards, speak of Robinson’s survey as having 
then acquired general notoriety. There is then strong reason 
to believe that a subsequent locator, having Floyd’s entry in 
his hands, could, with reasonable inquiry, have found the 
west line of Robinson’s entry. 

The defendant also relies on an adversary possession in 
himself and those under whom he claims, for more than 
twenty years. His proof of this fact is sufficient; and it is 
well settled both in the courts of Kentucky and in this Court, 
that a possession which will bar an ejectment, is also a bar 
in equity. But in this case, the plaintiffs also have been in 
possession. John W. Hunt deposes that he took possession 
of the tract of land in controversy, for the plaintiffs, leased 
it out for a number of years, and accounted with them for 
the rent. He exhibits the copy of an agreement made with 
Isaac Johnson and Thomas Coleman, on the 12th day of 
August 1800, for three years; and says that other tenants 
succeeded them, who continued to pay him the rent for the 
plaintiffs, until the year 1815. The rent he received in that 
year was, he believes, for the year 1814. Each of the par- 
ties then has held possession of distinct parts of the land in 
controversy. In this state of things, it is well settled(a), that 
the party having the better right, is in constructive posses- 
sion of all the land not occupied in fact by his adversary. 
If then the plaintiffs in this case have the better title, that 
title is barred by the possession of the defendant, so far as 
that possession was actual, but not farther. 

No question can arise in this case, under the act which 


(a) Green vs. Liter, 8 Cranch, 229. 
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makes the possession of seven years a bar, because the 
plaintiffs were in actual possession of part of the land until 
the year 1815, and this suit was instituted in April 1820. 

If then, the title of John Floyd is regularly vested in the 
plaintiffs, we perceive no sufficient obstacle to their reco- 
vering at least a part of the land in controversy. 

The plaintiffs claim 694 acres of land, part of the entries 
which have been considered ; and charge generally in their 

"bill, that they have regularly obtained a conveyance for the 
same from the heirs of the said Floyd, by metes and bounds, 
without specifying the persons through whom the title is 
derived. 

The will of John Floyd, proved and admitted to record in 
Jefferson county, in March 1794, is among the exhibits in 
. the cause. In that will he devised his tract of land called 
: Woodstock (which includes the land in controversy) to his 
| daughter Mourning Floyd, and to his son George Floyd. 
Patents issued on the entries and surveys for the lands in 
dispute, to Mourning Floyd, John Floyd, George Floyd, and 
Jane Floyd, widow of the said John Floyd, as tenants ‘in 
common. 

It appears from another exhibit in the cause, that in the 
year 1815 the plaintiffs with others filed their bill in the cir- 
cuit court of Fayette county, in the state of Kentucky, sit- 
ting in chancery, against the heirs and devisees of ‘Thomas 
Turpin and of John Floyd deceased, praying for a convey- 
ance of 699 acres of land, part of the Woodstock tract. 

The bill states that in January 1798, Thomas Turpin sold 
to John W. Hunt and Abijah Hunt 699 acres of land, part 
of John Floyd’s survey, called and known by the name of 
Woodstock tract; and on the same day executed his bond to 
them in the penalty of $4000, with a condition for the con- 
veyance thereof, on or before the first day of March there- 
after. The said Abijah Hunt and Thomas Turpin both de- 
parted this life, no conveyance of the land being made. 
Abijah Hunt by his last will, devised his interest in the land 
to the plaintiffs; and the legal estate of Thomas Turpin de- 
scended to his heirs. 

The bill farther states that John Floyd devised his tract of 
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land catled Woodstock consisting of 4000 acres, of which 
the land sold by Thomas Turpin was part, to his daughter 
Mourning Floyd, since intermarried with John Stewart, and 
his son George Floyd, to be equally divided between them; 
that the said Stewart and wife did execute a deed for the 
said 669 acres of land to Thomas Turpin in his life time; 
but they are informed that the same was burnt in the office 
of the county court of Fayette, when the same was destroy- 
ed by fire. , 

A subpeena issued on this bill, which was not executed on 
several of the defendants, among whom were included John 
Stewart and Mourning his wife, they being no inhabitants 
of the country. 

In February 1815, the court ordered that unless the non- 
resident defendants shall appear and answer on or before the 
first day of the next June term, the bill should be taken for 
confessed against them; and that a copy of the order be in- 
serted in some authorised newspaper of the commonwealth, 
for eight weeks in succession, agreeably to law. 

It appearing that this order was published, and that pro- 
cess was served on the resident defendants, the court, in 
June term 1816, decreed that the bill should be taken for 
confessed, and that a commissioner appointed by the court 
should convey the title of the defendants to the plaintiffs. 

The plaintiffs in this suit claim title to the lands in con- 
troversy under the conveyance executed in pursuance of this 
decree. The defendant insists that no title passes by it, be- 
cause Floyd’s hcirs were not parties to the suit. 

The laws of Kentucky authorise their courts in chancery 
to make decrees against absent defendants, on the publica- 
tion of an order, such as was made in this cause by the cir- 
cuit court of Fayette county, for two months successively, 
in some paper authorised to make the publication, and on 
fixing it up at certain public places prescribed by the act. 
This publication is considered as a constructive service of 
the process. The court of Fayette county obviously sup- 
posed a publication for eight weeks to be a compliance with 
this law; but we understand that the supreme court of the 
state has determined otherwise. ‘That tribunal has decided 
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that the publication must be continued for two calendar 
months. Under this construction of the act, the heirs of 
John Floyd were never before the court, and the decree 
was made against persons who were not parties to the suit. 
It cannot affect them(a). The court therefore has no evi- 
dence that the legal or equitable right of Floyd’s devisees 
has been acquired by the plaintiffs. They cannot be allowed 
to assert the equity of those devisees against the defendant, 
without making them parties to the suit. 

But as the plaintiffs claimed under a conveyance made in 
pursuance of a decree of a court of competent jurisdiction ; 
we do not think their bill ought to have been dismissed. 
The circuit court ought to have given leave to make new 
parties; and on their failing to bring the proper parties be- 
fore the court, the dismission should be without prejudice. 

The decree of the circuit is reversed, and the cause re- 
manded; with directions that the plaintiffs have leave to 
amend their bill, and make new parties. 


This cause came on to be heard, on the transcript of the 
record from the circuit court of the United States for the 
district of Kentucky, and was argued by counsel; on consi- 
deration whereof, it is considered, ordered and decreed by 
this court, that the decree of the said circuit court in this 
cause be, and the same is hereby reversed and annulled; 
and that this cause be, and the same is hereby remanded to 
the said circuit court with directions that the plaintiffs have 
leave to amend their bill and make new parties. 


(a) Pract. Reg. in Ch.125. Ca. Chan.48. Com. Dig. tit. Chancery. Y. 3. 
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SUPREME COURT. 


Wituram Parrerson, PLAInTirF IN ERROR vs. Tue Rev. Wits 
JENKS ET AL. DEFENDANTS IN ERROR. 


Construction of the provisions of the treaties with the Indians, made by the state 
of Georgia relative to boundaries; and of the acts of the legislature of that 
state, relative to grants of lands within its territorial limits, and which were 
not within the Indian boundary line, as defined by the treaties and as recog- 
nized by those acts. 

Undoubtedly, the presumption is in favour of the validity of every grant issued 
in the forms prescribed by law; and it is incumbent on him who controverts 
it to support his objections. The whole burthen of proof lies on him. But if 
his objections depend on facts, those facts must be submitted toa jury. If 
opposing testimony be produced, that testimony, also, must be laid before the 
jury; and the court may declare the law upon the fact, but cannot declare it 
on the testimony. [227] 

If the state of Georgia have construed their treaty with the Cherokee Indians, by 
any subsequent acts manifesting an understanding of it; this Court would not 
hesitate to adopt that construction. [230] 

If the state of Georgia has practically settled the limits of Franklin county, such 
settlement ought to have been conclusive on the circuit court. [232] 

In the nature of things, we perceive no reason why the grant of the land in con- 
troversy should not be good for land which it might lawfully pass; and void 
as to that part of the tract for the granting of which the office had not been 
open. It is every day’s practice to make grants for lands which have in part 
been granted to others. It has never been suggested, that the whole grant is 
void, because a part of the land was not grantable. [235] 

The principle, that a patent conveying lands lying partly within, and partly 
without the territory retained by the Indians, was void as to so much as'lay 
within it, and valid for the residue, was settled by this Court in the case of 
Danforth vs. Wear, 9 Wheaton, 673. This decision was made on a patent 
depending on the statutes of North Carolina, which contain prohibitions at 
least as strong as those of Georgia. [236] 


THIS cause came up on a writ of error to the sixth cir- 
cuit court of the United States for the district of Georgia. 
It was tried in Milledgeville at May term 1827. In the 
course of the trial, a number of questions were raised, on 
some of which, the judges, being divided in opinion, re- 
fused to give the jury the instruction prayed by the plaintiff; 
and a verdict and judgment were rendered for the de- 
fendants. The present writ of error was brought to reverse 
this judgment. 

In the court below, the plaintiff, to sustain his case, gave 
in evidence a grant from the state of Georgia to Bazil Jones, 
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for 7160 acres of land, in Franklin county, on the waters 
of the south fork of the Oconee river, since called the Ap- 
palachie, bearing date the 24th day of May 1787, and de- 
duced his title to the disputed premises regularly from the 
grantee. 

On the part of the defendants, it was contended that this 
grant was void. 

1. Because the land attempted to be granted was without 
the temporary boundary line of the state, and within the 
Indian hunting ground. 

2. Because the survey wanted the line and station trees 
required by law; the surveyor had omitted to note on his 
plat the beginning corner; had laid down the water courses 
inaccurately ; and had been guilty, as was alleged, of va- 
rious other acts of fraud, negligence, irregularity, or igno- 
rance, in making and platting the survey, prior to the ema- 
nation of the grant. 

Evidence was also given on behalf of the plaintiff, to 
establish the lines, and to prove the possession of the de- 
fendants within them. 

The first exception stated, that the plaintiff gave evidence 
conducing to prove that the south fork of the Oconee river, 
known as the Appalachie, runs through the land described 
by the grant and plat aforesaid, under which the plaintiff 
derives title; and that all the lands within the said grant, 
which are in possession of the defendants in this action, are 
on the north and east side of the said south fork of the 
Oconee river, and within the territorial limits of the state 
of Georgia, as defined by Hawkins’s line, which said line 


. was run by Benjamin Hawkins, under the authority of the 


United States, to define the temporary boundary line be- 
tween the state of Georgia and the Creek Indians: and that 
all the lands included within the aforesaid grant are situated 
on the waters of the said south fork of the Oconee river. 
And thereupon, the counsel for the plaintiff moved the court 
to instruct the jury, that the grant from the state of Geor- 
gia to Bazil Jones, under which the plaintiff derives title 
to 7160 acres of land in Franklin county, in the said state, 
Vor. II.—2 C 
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was a legal and valid grant; which instruction the court, 
being divided in opinion, refused to give. 

The second exception stated, that the counsel for the 
plaintiff also moved the court to instruct the jury, that, 
upon the aforesaid evidence, taking the same as true, the 
said tract of land, so granted to Bazil Jones, was, at the 
time of the survey and grant thereof, within the territorial 
limits of the state of Georgia, as ascertained by laws and 
treaties ; within the limits of Franklin county, as by law de- 
fined ; and not within the Indian boundary line; which in- 
struction the court, being divided in opinion, refused to give. 

The third exception stated, that the counsel for the plain- 
tiff also moved the court to instruct the jury, that the said 
grant to Bazil Jones, under which plaintiff derived title, was 
a legal and valid grant, for all the lands exhibited on the 
plat as lying north and east of the south fork of the Oconee 
river, now called Appalachie, including all the waters of 
the same ; which instruction, the court, being divided in 
opinion, refused to give. 

The fourth exception stated, that the counsel for the 
plaintiff moved the court to instruct the jury, that the said 
grant to Bazil Jones, under which the plaintiff derives title, 
was a legal and valid grant, for all the lands exhibited on 
the plats as lying north and east of the south fork of the 
Oconee river, called Appalachie; which instruction, the 
said court, being divided in opinion, refused to give. 

The fifth exception stated, that the plaintiff moreover 
gave evidence conducing to identify and prove certain 
corner trees, station trees, and lines, of the said tract of 
land, granted to Bazil Jones aforesaid, before described, and 
including all the lands on the north and east side of the 
south fork of the Oconee river, in the possession of the de- 
fendants. And thereupon, the counsel for the said plaintiff 
moved the court to instruct the jury, that neither the want 
of the line and station trees required by any law, nor the 
omission of the surveyor to note on his plat the beginning 
corner, nor any mistake in platting the water courses, nor 
any fraud, irregularity, negligence, or ignorance of the 
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officers of government, prior to the issuing of the grant to 
Bazil Jones, under which the plaintiff derives title ; did, or 
could, legally, affect the right of the plaintiff to recover ; 
that the existence of the grant is, in itself, a sufficient 
ground to infer that every prerequisite has been performed ; 
and that as to all irregularities, omissions, acts of fraud, 
negligence, or ignorance of the officers of government, 
prior to the emanation of the grant, the government of 
Georgia, and not the plaintiff claiming under her grant, 
must bear the consequences resulting from them; which 
instruction, the court, being divided in opinion, refused to 
ive. 

The sixth exception stated, that the plaintiff moreover 
gave evidence conducing to prove, that the title of Bazil 
Jones, the grantee of the said land, had beengregularly and 
legally conveyed to the lessee of the plaintiff in this ac- 
tion, before the commencement thereof; and that all the 
lands in the possession of the defendants, and of each of 
them, at the time of the service of the process in this action, 
were within the lines described by the said grant to the said 
Bazil Jones, and were on the north and east side of the said 
south fork of the Oconee river. And, thereupon, the said 
counsel for the plaintiff moved the court to instruct the 
jury, that, upon the aforesaid evidence, if the jury believed 
the same, the plaintiff was, by law, entitled to recover the 
premises in dispute; which instruction the court, being 
divided in opinion, refused to give. 

On the part of the plaintiff in error, also plaintiff in the 
original action, two points were made: 

1. That the grant to Bazil Jones is a good and valid 
grant, in toto. 

2. That, if not good for the whole it is so at least 
in part, including all the premises disputed in the present 
action. 

To maintain these propositions, it was insisted, 

1. That, at the time of the emanation of the grant to 
Bazil Jones, under which the plaintiff desires title, the lands 
lying on the south fork of the Oconee river, including all 
the waters of the same, were within the territorial limits of 
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the state of Georgia, within the limits of Franklin county, 
as by law defined, and not within the temporary Indian 
boundary line; and that the said grant to Bazil Jones was, 
and is, a good and valid grant for all the lands exhibited on 
the plat as lying north and east of the south fork of the 
Oconee river, now called Appalachie, including all the 
waters of the same. 

2. That a large part of the land embraced in the said 
grant lies north and east of the south fork of the Oconee 
river, now called Appalachie, being the branch designated 
by the United States commissioner, Hawkins, as the tem- 
porary Indian boundary line; and was, consequently, at the 
time of the issuing the said grant, within the acknowledged 
limits of the state of Georgia. As to so much of the said 
land, therefere, the grant is valid; and, since this compre- 
hends all that was in possession of the defendants at the 
commencement of the present action, the plaintiff is entitled 
to recover. 

3. That neither the want of the line and station trees 
required by any law, nor the omission of the surveyor to 
note on his plat the beginning corner, nor any mistake in 
his platting the water courses, nor any fraud, irregularity, 
negligence, or ignorance of the officers of government, 
prior to the issuing of the grant to Bazil Jones, under which 
the plaintiff derives title, did, or could, legally, affect the 
right of the plaintiff to recover; that the existence of the 
grant is, in itself, a sufficient ground to infer that every 
prerequisite has been performed ; and that, as to all irregu- 
larities, omissions, acts of fraud, negligence, or ignorance 
of the officers of government, prior to the emanation uf the 
grant, the government of Georgia, and not the plaintiff 
claiming under her grant, must bear the consequences re- 
sulting from them. 

The case was argued by Mr Wilde and Mr Berrien for 
the plaintiff, and by Mr Haynes for the defendant. 


For the plaintiff in error it was contended, 
That the plaintiff having made out a regular title from 
the grantor, and the defendant being in possession of the land 
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covered. by the title, the only question was upon the validity 
of the grant; and the decision of this inquiry will depend 
upon which was the temporary boundary line .between the 
state of Georgia and the Indian tribes in 1787, the grant 
having issued at that period ? 

A grant of lands, the Indian title to which has not been 
extinguished, is not void for that cause alone, independent 
of statutory regulations. 3 Johns. 365. 6 Cranch, 87. 

This grant is not avoided by any statute of the state of 
Georgia, which can legally operate upon it. Statutes pos- 
terior to the emanation of this grant cannot affect it. If the 
grant issued legally, it created a vested right, which could 
not be divested. This grant is dated 24th of May 1787, 
and these principles dispose of all the acts of the legislature 
posterior to that date. The acts of 1780, Prince’s Dig. 
263, sect. 20, and 1783, Prince, 268, 5, are all retrospective 
in terms. 

Penal statutes must be construed strictly ; and of this kind 
is the act of 1787, Prince’s Dig. 278, sect. 2, 3; and it ap- 
plies to lands granted and surveyed at the date of the law. 
The plaintiff’s survey was before; his grant was after the date 
of this act. 

The third article of the treaty of August 1787, between 
the Creeks and the state of Georgia, Marbury vs. Crawford, 
Prince, 605, provides that a new line shall be drawn without 
delay between the present settlements in the said state, and 
the hunting grounds of the said Indians, to begin on Savan- 
nah river, where the present line strikes it, thence up the 
said river to a place on the most northern branch of the 
same, commonly called Keowee, where a north-east line 
to be drawn from the top of the Oconee mountain shall in- 
tersect; thence along the said line in a south west direction 
to the said mountain ; thence in the same direction to Tu- 
galo river, thence to the top of the Currohee mountain, 
thence to the head of the most southern branch of the Oconee 
river, including all the waters of the same ; thence down the 
said river to the old line. 

The same boundary is recognized in the 11th article of the 
Gulphinton treaty, C. & M. Digest, 508. The treaty of 1786, 
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with the Creeks, declares that, “ the present temporary lines 
reserved to the Indians for their hunting grounds shall be 
agreeable to the treaties of Augusta and Gulphinton ;” and 
it provides that the lines shall be marked as soon as the In- 
dians can attend to see it done. C. & M. Dig. 619. 

The land act of 1784, sect. 1, defines the lines of the In- 
dian hunting ground in the terms of the treaty, and lays off 
two new counties, Franklin and Washington, C. & M. Dig. 
330; and the 10th section of the act of 1785, C. & M. Dig. 
336, shows the construction which the legislature put on 
the treaty. 

The adoption of a waving boundary line, “including all 
the waters,” is in conformity with the example and prac- 
tice of the United States in her numerous Indian treaties. 

The counsel referred to 4 art. Treaty with the Chero- 
kees in 1785. Treaty with the same in 1791, 1807. 1 art. in 
the treaty with the Peoria tribe in 1819, with the Choctaws 
in 1805, with the Chickasaws in 1786, and other treaties. 

All the land covered by the plaintiff’s grant was, at the 
time of the execution of the survey, and the emanation of the 
grant, within the limits of the state of Georgia, and within 
the body of the county of Franklin; and if the same was 
subsequently retroceded to the Indians, such retrocession 
would not divest the vested rights of the grantee. Its utmost 
effect would be to subject the title in fee to the Indian title 
of occupancy, and the former would cease to be incumbered 
whenever the latter should be removed. 

If further proof were necessary to show that the lands on 
the waters of the south fork of the Oconee left out by the 
line of 1798, were within the limits of the state of Georgia, 
and had been ceded by the Indians and granted by the state; 
that proof is supplied by an express recognition of the fact 
by the joint act of Georgia and the United States. Articles 
of agreement or cession in 1802. 4 article, Prince’s 4b. 527. 

As to the proposition, that part of the land in the grant 
is within the Indian boundary and void, and that conse- 
quently the whole grant is void: the decision of this Court in 
Danforth vs. Wear, 9 Wheaton, 673, establishes a con- 
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wary doctrine, and is conclusive in favour of the plaintiff 
in error on this point. 


For the defendants in error, Mr Haynes maintained : 

1. That the grant to Bazil Jones was void, and that no 
title under it could be valid; the survey and grant lying 
beyond the temporary boundary line of the state of Georgia ; 
and that all surveys and grants located on the Indian hunt- 
ing ground, beyond the then temporary boundary line of the 
state, were prohibited by the statute laws of Georgia, and 
declared to be null and void, and inhibited from going to 
the jury as evidence. 

2. That the warrant, survey and grant purported to be 
for land stated to be in the county of Franklin, and the 
land embraced in the survey extended aeross the western 
line of the county of Franklin; and all surveys and grants, 
not lying in same county, not laid out, are by law declared 
to be null and void. 

3. That if the expression, “ waters of the south fork of the 
Oconee river,” contained in the plat, mean the south fork of 
the Oconee itself, or the Appalachie river, the grant is void 
on its face; as the survey and grant are in direct violation of 
the statutes of the state. 

4. That waters of the south fork of the Oconee river “ do 
not mean the south fork of the Oconee itself, or Appalachie, 
but only tributary streams of that river; and that the survey 
and grant are void, for the suppression of the fact that one 
of the streams marked in the plat, was the south fork of the 
Oconee or Appalachie, and for the suggestion of the false- 
hood that the land lay within the county of -Franklin when 
in truth a great part of it lay without that county. By this 
suppression of truth, and suggestion of falsehood, the state 
was deceived ; and by the fraudulent deception practised by 
the grantee, the survey and grant are void in law; and par- 
ticularly so in this case, as the grantee, Bazil Jones, was the 
surveyor who committed the fraud on the state for his own 
benefit. : 

In support of the first point, the treaties with the Indians, 
and the construction given to them by the legislature of 
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Georgia, were relied upon. The treaty of Augusta in 1788, 
Marbury & Crawford’s Digest, 604, 605, calls for “ the most 
southern branch of the Oconee river ;’” and the act of the le- 
gislature of Georgia, in defining the line of the state, adopts 
the same language. Prince’s Dig. 270. 

An enlarged construction of the treaty was attempted, but 
this was not authorised by the legislature, when defining the 
boundaries of the county of Franklin ; the act declaring the 
boundaries to be “ the most southern stream of the Oconee 
river.” . 

This definition of boundary is referred to in subsequent 
treaties, and the terms of description in those treaties are 
retained. WM. & C. Dig. 607. 

Georgia has always, both in her treaties with the Indians 
and in her legislative enactments, respected this boundary 
line ; as well from a sense of justice to the Indians, as from 
a regard for her own dignity; and she has never admitted 
that the temporary boundary extended west of ‘ the south 
fork of the Oconee.” 

A particular examination of the treaties with the Indians 
will show conclusively, that “ the south fork of the Oconee,” 
mentioned in the treaties of 1783, is Appalachie river, as 
known in the laws, and to the citizens of Georgia. M. & C. 
619. Watkins’s Dig. 364. Prince’s Dig. 263. 268. 275. 278. 
304. Watkins, 363. 551. These treaties and statutes of 
the state, show beyond controversy, that the grants within 
the boundary of the Indian lands were void. 

Upon the second point it was urged, that the act of 1784, 
passed soon after the treaty of 1783, made at Augusta, 
made the grants beyond the line of Franklin county, estab- 
lished by that law, absolutely void. Prince’s Dig. 270. 

The warrant calls for land in the county of Franklin, and 
the survey says the land does lie there ; and the grant is is- 
sued accordingly. ‘Taking the Appalachie as the western 
boundary of the county, the land does not lie within the 
county. The surveyor who stated the fact to be otherwise, 
committed a deception on the state. 

By the laws of Georgia, a grant of land not in the coun- 
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ties laid out by the state is void. Such grants are to be de- 
clared null and void. Prince, 263. 271. 275. 27S. 

The third proposition of the defendant in error was con- 
sidered as established by the treaties and statutes referred 
to; and in maintaining the fourth, it was urged by the coun- 
sel, that the representation of Bazil Jones, in returning the 
survey, was an intended deception on the state, and no title 
to the land could be derived through the same. Cited 7 
Bac. Ab. 64.4. 4 Com. Dig. 307,308. 2 Coke’s Rep. 33. 
2 Wilson’s Rep. 347. 10 Johns. 23. 9 Cranch, 99. 101. 
10 Johns. 23. 5 Wheaton, 293. 1 Wheaton, 115. 155. 

In answer to the claim of the plaintiff in error, that the 
grant was good for that part of the land which was admitted 
to lie within the county of Franklin, although it might be 
void as to the part beyond the same; the counsel for the de- 
fendants contended, that the law is fully settled, that an in- 
strument void in part is void altogether. Cited 1 Plowd. 
54. 3 Taunton, 226. Cro. James, 34. 3 Coke’s Rep. 77. 
14 Johns. 454.458. 4 Com. Dig. 307. 1 Co. Rep. 26. 11 
Co. Rep. 89. 9 Wheaton, 673. 

The attempt to obtain relief from the weight of these au- 
thorities, by urging, that while acts prohibited by statute vi- 
tiate all proceedings connected with them, the same princi- 
ple does not extend to an act contrary to the commen law, 
is opposed by authorities; and if this were not so, the 
grant to Bazil Jones is prohibited by express statute. Act 
of 1778. M. & C. 401. 

These acts were not ex post facto, upon the authority of 
Calder vs. Bull, 3 Dall. 386. 

When an act is declared void, either by statute or com- 
mon law, it is considered not to have had any legal exist- 
ence; nor can it be set up and made valid in the hands of 
any third person. 2 Bl. Com. 63. Douglass, 736. 


Mr Chief Justice Manrsuatu delivered the opinion of the 
Court. 

This is a writ of error to a judgment rendered in the court 
of the United States for the sixth circuit and district of 
Georgia, in a case in which the plaintiff in error was plain- 
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tiff in ejectment. The plaintiff derived title from a grant 
dated in May 1787, which was issued by the governor of 
Georgia to Bazil Jones. At the trial, the counsel for the 
plaintiff moved the court to instruct the jury on several 
points, on all which the judges were divided ; and therefore 
the instructions were refused, to which refusal exceptions 
were taken. The verdict and judgment were rendered in 
favour of the defendants ; and the plaintiff has sued out this 
writ of error, by which the record is removed into this Court. 
The opinions refused by the court, and the exceptions taken 
by counsel, will be severally considered. 

The first is in these words. 

The plaintiff moreover gave evidence conducing to prove, 
that the south fork of the Oconee river, known as the Ap- 
palachie, runs through the land described by the grant and 
plat aforesaid, under which the plaintiff derives title; and 
that all the lands within the said grant, which are in posses- 
sion of the defendants in this action, are on the north and 
east side of the said south fork of the Oconee river, and 
within the territorial limits of the state of Georgia, as de- 
fined by Hawkins’s line, which said line was run by Benjamin 
Hawkins, under the authority of the United States, to define 
the temporary boundary line between the state of Georgia 
and the Creek Indians: and that all the lands included within 
the aforesaid grant are situated on the waters of the said 
south fork of the Oconee river. And thereupon, the counsel 
for the said plaintiff moved the court to instruct the jury, 
that the grant from the state of Georgia to Bazil Jones, under 
which the plaintiff derives title to 7160 acres of land in 
Franklin county, in said state, was a legal and valid grant; 
which instruction the court, being divided in opinion, re- 
fused to give. 

This prayer is expressed in such terms that the court 
could not with propriety have granted it without explanation ; 
whatever opinion on the law of the case might have been 
entertained. Without stating a single fact, or placing the 
prayer on the belief of the jury that the evidence proved any 
fact, the court is asked to say positively, that the grant to 
Bazil Jones is legal and valid. Undoubtedly the presump- 
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tion is in favour of the validity of every grant issued in the 
forms prescribed by law; and it is incumbent on him who 
controverts it, to support his objections. The whole bur- 
then of proof lies on him; but if his objections depend on 
facts, those facts must be submitted to a jury. If opposing 
testimony be produced, that testimony also must be laid be- 
fore the jury ; and the court may declare the law on the fact, 
but cannot declare it on the testimony. In this case, the 
prayer states that the plaintiff offered testimony conducing 
to prove certain facts which were deemed essential to the 
validity of the grant, and asked the court to say, not that if 
the testimony was believed, or if those facts were proved, 
the grant was valid, but positively that the grant was valid. 
The court did not err in refusing to give this instruction. 

The second exception states that the counsel for the 
plaintiff also moved the court to instruct the jury, that, upon 
the aforesaid evidence, taking the same as true, the said tract 
of land, so granted to Bazil Jones, was, at the time of the 
survey and grant thereof, within the territorial limits of the 
state of Georgia as ascertained by laws and treaties, within 
the limits of Franklin county as by law defined, and not 
within the Indian boundary line; which instruction, the 
court, being divided in opinion, refused to give. 

This prayer is made on the admission of the testimony 
stated in the first, and on its sufficiency to prove that the 
tract of land granted to Bazil Jones was situated on the 
waters of the south fork of the Oconee river; and that the 
land in controversy lay on the north and east side of that 
fork, and within the territorial limits of the state of Georgia, 
as defined by the line run by Benjamin Hawkins, under the 
authority of the United States, to define the temporary boun- 
dary line between the state of Georgia and the Creek In- 
dians. 

From these facts the court is asked to draw the conclusion 
that the tract of land was, at the time of the survey and 
grant thereof, within the territorial limits of the state of 
Georgia, and within the limits of Franklin county, as by law 
defined ; and not within the Indian boundary line. 

This prayer requires the court to say what was the boun- 
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dary between that part of the state of Georgia, to which its 
jurisdiction was extended, and the Indians; and also what 
were the limits of Franklin county. As it requires an in- 
struction respecting the whole tract, the court was bound to 
inquire whether the whole tract was within those limits. 
To ascertain these boundaries, the laws of Georgia, and the 
treaties of that state with the Creek and Cherokee Indians, 
must be examined. 

On the 3ist day of May, in the year 1783, a treaty was 
made at Augusta, between the state of Georgia and the 
Cherokee Indians, describing the line which should there- 
after separate the settlements of the whites from the hunting 
grounds of the Indians. This line commences on the Sa- 
vannah river, and is of no importance in this case until it 
reaches the top of the Currohee mountain. It is to proceed 
“ thence to the head or source of the most southern branch 
of the Oconee river, including all the waters of the same, 
and thence down the middle of the said branch to the Creek 
line.” 

On the first day of November in the same year, the state 
of Georgia formed a treaty with the Creek Indians, for the 
purpose of drawing the line between the settlements of the 
whites and the hunting grounds of the Indians. This line 
also commences on the Savannah river, and runs as described 
in the treaty to the topof the Currohee mountain. It proceeds 
*‘ thence to the head or source of the most southern branch 
of the Oconee river, including all the waters of the same, 
thence down the said river to the old line.” 

A subsequent treaty was held with the Creeks on the 12th 
of November 1785, at Galphinton. ‘The 4th article of this 
treaty declares, that “ the present temporary line reserved to 
the Indians for their hunting ground, shall be agreeable to 
the treaty held at Augusta in the year 1783. 

On the 28th of November 1785, the commissioners of the 
United States, held a treaty with the Cherokees at Hopewell; 
in which it was agreed that the boundary line should run 
from the top of the Currohee mountain “ to the head of the 
south fork of Oconee river.” 

The treaty at Shoulder-bone, concluded in the year 1786, 








Se a ee 2 |e oe 











JANUARY TERM 1829. 229 


[Patterson vs. Jenks et al.] 


confirmed the line as established in the treaties of Augusta 
and of Galphinton. All the treaties between Georgia and 
the Indians, stipulate that the lines shall be marked as soon 
as possible ; but it does not appear that they were ever 
marked. A treaty was afterwards entered into at New York, 
between the United States and Creek Indians, on the 7th 
day of August in the year 1790, which fixes the boundary 
line from the top of the Currohee mountain, “to the head 
or source of the main south branch of the Oconee river, called 
the Appalachie, thence down the middle of the said south 
branch to its confluence with the Oakmulgee.” 

In pursuance of this treaty the line from the Currohee 
mountain to the head or source of the main south branch of 
the river Oconee, was run by Benjamin Hawkins. 

Some ambiguity undoubtedly exists in the treaty made 
with the Creeks at Augusta, which, in a contest between 
Georgia and the Creeks, might claim a construction favour- 
able to the pretension of the less powerful and less intelli- 
gent or skilful party to the compact. But in a controversy 
in which both parties claim title under the state of Georgia, 
it would seem reasonable to give the article that construc- 
tion which Georgia herself has put upon it, provided it be 
reconcileable to the words. The line is to run “to the source 
of the most southern branch of the Oconee river, including 
all the waters of the same.” The source of the most south- 
ern branch is the source of the main stream of that branch. 
It is a point to which the line is to be run from the top of 
the Currohee mountain. ‘This line, if the treaty gave no di- 
rections respecting its course, would be a straight line. 
But the treaty directs it to be so run as “ to include all the 
waters of the same ;” that is, “all the waters” of the most 
southern branch. The line must therefore be drawn from 
the one given point to the other, in such direction as to in- 
clude all the waters of the most southern branch of the 
Oconee. It must therefore, instead of being straight, pass 
round the sources of all those streams which empty into the 
south fork on its northern side, and are between the points 
of commencement and of termination. But it is obvious 
that no line from the top of the Currohee mountain to the 
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source of the most southern branch of the Oconee river, can 
include the waters which empty into it on the southern side. 

To obviate this difficulty, the defendants insist that the 
line shall pass round the main branch of the south fork of the 
Oconee to the source of the lowest stream which empties 
into it on the south side, and proceed down that stream. 

This line would include all the waters of the south fork, 
but is attended with other difficulties of no inconsiderable 
magnitude. The words of the treaty seem to require that 
the line should stop at the source of the main stream, not at 
the source of an inconsiderable rivulet. From this source 
the line is to proceed down the river. It is reasonable 
to suppose that it proceeds down the river from the source 
of the river, not from the source ofa small branch. It is to 
include all the waters, that is all the tributary streams of 
that at whose source it stops. But this construction requires 
it to stop at the source of a stream, which is itself tributary 
to the very river which is spoken of as one of its waters. 

If this construction be admitted, and the source of the 
lowest stream on the south side be substituted for the source 
of the main stream, still the line must run down that lowest 
water course to the south fork, and down the south fork to 
the old line. The case does not inform us, that even this 
line would include the whole tract granted to Bazil Jones. 
That tract is stated to lie on the waters of the south fork, 
but not on the Georgia side of the most extreme of those 
waters. So much of it as may be situated on the Indian 
side of that water course, would be within the Indian hunt- 
ing grounds. 

The treaty made with the Cherokees at Augusta on the 
Ist day of June 1783, is apparently intended to establish the 
same line which was afterwards adopted in the treaty with 
the Creeks. The only variance in the language is that in 


the treaty with the Cherokees, the line from the source of 


the southern branch of the Oconee river, is to run “ down 
the middle of the said branch ;” in the treaty with the 
Creeks, it is to run “ down the river.” It is not probable 
that different lines could have been intended. 

If the state of Georgia has construed this treaty by any 
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subsequent acts manifesting her understanding of it, we 
should not hesitate to adopt that construction in this case. 
But the bill of exceptions contains no fact, showing that 
Georgia has adopted a construction of her treaties with the 
Indians, which would establish the boundary claimed by 
the plaintiff. On the contrary, in February 1787, an act 
was passed “ for the appointment of commissioners to run 
the line designating the Indian hunting grounds.” This 
act directs the commissioners to proceed in conjunction 
with those to be appointed by the Creek nation, to trace 
and mark “the temporary boundary line, as heretofore 
established ; that is to say, from the Currohee mountaiiigy 
in the direction of the present temporary line from Zu- 
galo river, till the same shall strike the head or source of 
the main direct stream of the south branch of Oconee river, 
called also Appalachie, by which is to be understood the 
main fork of Oconee river, next above Little river.” 

This act seems to reject all claim, on the part of Georgia, 


. to lands lying south of the main stream of the south branch 


of Oconee, and to adopt the construction of the treaties at 
Augusta, which appears to have been adopted by the com- 
missioners of the United States, at the treaty at Hopewell, 
in 1785. 

The prayer we are considering, also requested the court 
to instruct the jury that the tract of land granted to Bazil 
Jones was within the limits of Franklin county as by law de- 
fined. 

In February 1784, the legislature passed an act for laying 
off two more counties to the westward. One of these was 
the county of Franklin. 

The first section declares, “that the present temporary 
line, circumseribing the Indian hunting ground, shall be 
marked by a line drawn from that part of the north branch 
of Savannah river, known by the name of the Owee, which 
shall be intersected by a line north east from the Oconee 
mountains ; thence in the same direction to Zugalo river; 
from thence in a direct line to the top of Currohee moun- 
tain; thence to the head or source of the most southern 
stream of the Oconee river, including all the waters of the 
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same; thence down the said river to the old line, thenee — 


along the old line.” 

The only difference between this legislative description 
of the line, circumscribing the Indian hunting ground, 
and that in the treaty, is in the substitution of the word 
“stream,” for the word “branch.” In the treaty, “ the 
branch,” and in the law, “ the stream,” appear to be consider- 
ed as “the river.” The line is to run from its source “down 
the said river.” This language would seem to indicate, 
that a considerable, or main branch, or stream; one which 
had acquired the name of river; not a small rivulet, was in 
@he mind of the legislature. The line which runs to it from 
the top of the Currohee mountain is subject to all the uncer- 
tainty which attends the same line, as described in the treaty 
of Augusta. 

The 2d section of the act proceeds to define the exterior 
lines of the county of Franklin. They run from the Savan- 
nah river to the south branch of the Oconee river ; thence, up 
the said river, to the head or source of the most southern 
stream thereof; thence along the temporary line, separating 
the Indian hunting ground, to the northern branch of the 
Savannah, &c. 

The southern boundary of Franklin county, from the place 
where the line from the Savannah strikes the most southern 
branch of the Oconee river, is up that river to the head or 
source of the most southern stream thereof. You find the 
head or source of this most southern stream, by proceeding 
up the river. 

It may well be doubted whether this description will ad- 
mit of leaving the river for any of its small rivulets. The 
words, the most southern stream of the south branch of the 
Oconee, whose source is to be found by proceeding up the 
river, may be satisfied, either by pursuing the most southern 
stream which has acquired the name of river, or the most 
southern stream which empties into the river. It can scarcely 
be imagined that Georgia has not settled practically the 
limits of Franklin county; and any such settlement ought to 
have been conclusive with the circuit court. But no such 

settlement is stated in the record, and the court is required 
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‘ to say, in what manner its boundary lines are to be drawn, 
in pursuance of the act of assembly by which it was consti- 
tuted. The court is relieved from the difficulty by the same 
circumstance which made it unnecessary to determine the 
line which circumscribed the Indian hunting grounds. The 
statement of fact on which the opinion of the court is asked, 
does not affirm that the land lies on the northern, or Georgia 
side of the most southern stream, but that it lies on the wa- 
ters of the south branch of the Oconee river. For this rea- 
son this instruction ought not to have been given as asked. 

The third exception states, that the said counsel for the 
plaintiff also moved the court to instruct the jury, that the 
said grant to Bazil Jones, under which plaintiff derived title, 
was a legal and valid grant, for all the lands exhibited on 
the plat as lying north and east of the south fork of the 
Oconee river, now called Appalachie, including all the 
waters of the same; which instruction, the court, being di- 
vided in opinion, refused to give. 

The court understands the words, ‘“ including all the 
waters of the same,” to mean waters north and east of the 
south fork of the Oconee river. This application, like the 
second, is supposed to be made on the assumption that the 
facts stated in the first are true. If they are, then all the 
land contained in the patent, lying north and east of the 
south branch of Oconee, is on the Georgia side of the line 
circumscribing the Indian hunting ground, and within the 
county of Franklin, as described by law. The application 
supposed to be made to the court, is te instruct the jury 
that the grant is good for so much land as lies within the 
county of Franklin, although part of the tract may be with- 
out that county and within the Indian boundary. The 
counsel for the defendants insist that, under the laws of 
Georgia, the whole patent is void, if any part of the land it 
purports to grant be within the Indian boundary. The 
counsel for the plaintiff contend that the laws, so far as 
they have declared patents to be void, are entirely retro- 
spective ; and that prospectively, they only inflict penalties 
on persons who shall make surveys in contravention of the 
statute. 

Vox. Il.—2 E 
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In January 1780, an act was passed “ for the more speedy ° 


and effectual settling of this state.” The 19th section 
enacts, “ that no warrant, survey or plat, made or laid out 
in the lands yet within the lines of the Indians, shall be held 
valid, and the same is hereby declared null and void to all 
intents and purposes whatever; nor shall any grant which 
may hereafter be surreptitiously obtained, be deemed legal 
or of any effect.” 

We do not think the language of this section entirely re- 
trospective. ‘The words “ made or laid out,” may apply to 
the future as well as the past, and comprehend warrants and 
surveys which shall be, as well as those which have been, 
made or laid out in the lands yet within the lines of the 
Indians. 

In February 1783, Georgia passed an act for opening her 
land office. ‘The 11th section of this act is retrospective so 
far as it annuls surveys and grants. Its prospective provi- 
sions only inflict penalties on the persons who shall make 
surveys or attempt to obtain a grant. -But the 13th section, 
after describing the limits of the state, provides, “ that no- 
thing herein before contained shall extend, or be construed 
to extend, to authorize or empower any surveyor, or other 
person or persons whatsoever, to survey, run, or make lines 
upon the lands, before described as being allowed to the 
Indians for hunting ground, or any part or parcel thereof, 
before or until permission for that purpose shall be granted 
by the legislature and made known by proclamation.” 

In consequence of this proviso, the land office could 
not be considered as opened for lands within the Indian 
boundary. 

The 5th section of the act of 1785, which has been relied 
on, is retrospective. 

The act of February 1787, for the appointment of com- 
missioners to run, the line designating the Indian hunting 
ground, inflicts additional penalties on those who shall 
thereafter survey or cause to be surveyed, or obtain grants 
for any lands beyond the temporary line designating the 
Indian hunting ground. The 3d section is in these words, 
“whereas, notwithstanding the most positive laws to the 
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contrary, many persons, from design or accident, have run 
large quantities of land and obtained grants for the same, 
southward of the present temporary line between the good 
citizens of this state and the Indians, and expect to hold 
the same when a cession of said land can be obtained. Be 
it therefore enacted, that the surveys or grants for such 
land be considered, and they are hereby declared to be null 
and void, and of no effect whatever.” 

This enactment is undoubtedly retrospective. It mani- 
fests, however, unequivocally the opinion of the legislature, 
that all the surveys and grants which are declared void, had 
been made and issued contrary to the most positive laws. 
However these laws may be construed, it is, we think, ob- 
vious, that the office was not opened for lands situated 
within the Indian hunting grounds, and that grants for them 
were not authorized. 

But is the whole grant a nullity because it contains some 
land not grantable ? 

In the nature of the thing, we perceive no reason why the 
grant should not be good for land which it might lawfully 
pass, and void as to that part of the tract for the granting 
of which the office had not been opened. It is every day’s 
practice to make grants for lands, which have in fact been 
granted to others. It has never been suggested that the 
whole grant is void because a part of the land was not 
grantable. 

The act of February 1807, after stating “ that many per- 
sons had run large quantities of land, and obtained grants 
for the same southward of the present temporary line be- 
tweeen the good citizens of this state and the Indians,” 
enacts “ that the surveys or grants for such lands shall be 
considered null and void;” and the survey in this case was 
made in September 1786. 

This enactment might with as much propriety be con- 
strued to apply to those surveys only, which were made 
entirely within the Indian boundary, as to that part of a sur- 
vey which lies on the Georgia side of that boundary. Neither 
construction would probably pursue the real intent of the 
legislature. Georgia was willing to grant all the lands as 
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far as the Indian boundary, but unwilling to pass that line. the | 
The sole object of the enactment, was to restrain her citi- right 
zens from passing it, by making void all surveys and grants gran 
of lands beyond it. It is therefore a reasonable construction requ 
of the act, to consider it as applying to surveys and grants, ties, 
so far only as they were contrary to law. There is a plain the 
difference between a grant comprehending lands which may, gran 
with lands which may not be granted, and one made on a clair 
fraudulent misrepresentation or illegal consideration which sulti 
extends to, and vitiates the whole instrument. Understand- vide 
ing this prayer as involving the validity of the grant, so far T 
only as respects its extending in part into the Indian country, othe 
we think it ought to have been granted. to n 
The 4th prayer, if not a repetition of the 3d, varies from Poll 
it only by omitting the words “ including all the waters of rais 
the same ;” consequently, the opinion which has been ex- fort 
pressed on the third, is applicable to this. offi 
The principle that a patent conveying lands lying partly it. 
within and partly without the territory retained by the In- pos 
dians, was void as to so much as lay within it and valid for sta 
the residue, was settled by this court in the case of Darnforth lav 
vs. Wear(a). That decision was made on a patent depend- his 
ing on the statutes of North Carolina, which contain pro- wa 
hibitions at least as strong as those of Georgia. : 
The 5th prayer states, that the plaintiff moreover gave ru! 
evidence conducing to identify and prove certain corner to 
trees, station trees, and lines, of the said tract of land, grant- ce 
ed to Bazil Jones aforesaid, before described, and including we 
all the lands on the north and east side of the south fork of Wi 
the Oconee river, in the possession of the defendants. And th 
thereupon, the counsel for the said plaintiff moved the court w 
to instruct the jury, that neither the want of the line and ju 
station trees required by any law, nor the omission of the hi 
surveyor to note on his plat the beginning corner, nor any tl 
mistake in platting the water courses, nor any fraud, irregu-  ° o 
larity, negligence, or ignorance of the officers of government, I 
prior to the issuing of the grant to Bazil Jones, under which it 


(a) 9 Wheaton, 673. 
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the plaintiff derives title, did, or could, legally affect the 
right of the plaintiff to recover; that the existence of the 
grant is, in itself, a sufficient ground to infer that every pre- 
requisite has been performed ; and that as to all irregulari- 
ties, omif@@ons, acts of fraud, negligence, or ignorance of 
the officers of government, prior to the emanation of the 
grant, the government of Georgia, and not the piaintiff 
claiming under her grant, must bear the consequences re- 
sulting from*them; which instruction, the court, being di- 
vided in opinion, refused to give.. 

This prayer is, in some of its parts, unexceptionable. In 
others, it is expressed in such vague and general terms, as 
to make it unsafe for any court to grant it. In the case of 
Polk’s lessee vs. Wendle(a), this court decided that a grant 
raises a presumption that every prerequisite has been per- 
formed ; consequently, that no negligence or omission of the 
officers of government anterior to its emanation can affect 
it. The part of the prayer which respects the defects sup- 
posed to be in the plat, speaks of the want of the line and 
station trees required by any law, without specifying the 
laws alluded to, and the omission of the surveyor to note on 
his plat the beginning, and of any mistake in platting the 
water courses. 

The act for opening the land office contains no particular 
rules respecting plats ; and the act which requires surveyors 
to note the beginning corner of their surveys, passed in De- 
cember 1789, long after the emanation of this patent. It 
would seem that the officer by whom the patent was issued, 
was the proper judge of all things apparent on the face of 
the plat, and that the patent itself presupposes that the plat 
was sufficient in law as to those requisites of which he could 
judge by inspection. This part of the instruction might 
have been given. But it is connected with a request that 
the court would instruct the jury that no fraud on the part 
of the officers of government could affect the plaintiff’s title. 
It is not easy to perceive the extent of this instruction; and 
it could not, we think, have been safely given. 


(a) 9 Cranch, 87. 5 Wheaton, 293. 
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The 6th exception states, that the said plaintiff moreover 
gave evidence conducing to prove that the title of Bazil 
Jones, the grantee of the said land, had been regularly and 
legally conveyed to the lessor of the plaintiff in this action, 
before the commencement thereof; and that all lands in 
the possession of the defendants, and of each of them, at the 
time of the service of the process in this action, were within 
the lines described by the said grant to the said Bazil Jones, 
and were on the north and east side of the said‘south fork of 
the Oconee river. And thereupon, the said counsel for the 
plaintiff moved the court to instruct the jury, that, upon the 
aforesaid evidence, if the jury believed the same, the plain- 
tiff was, by law, entitled to recover the premises in dispute; 
which instruction, the court, being divided in opinion, re- 
fused to give. 

This prayer states more explicitly the facts contained in 
the 3d and 4th, and is understood to come completely within 
the opinion of the court on them. 

It is the opinion of this court that the circuit court erred 
in not instructing the jury that the grant under which the 
plaintiff made title was valid as to the lands in possession of 
the defendants; and that for refusing to give this instruction 
the judgment of the said circuit court ought to be reversed 
and the cause remanded, that a venire facias de novo may 
be awarded. 
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J. Harrer, Puarntirr in ERoRR vs. ANTHONY But er, DeFenp- 
ANT IN ERROR. 


By the law of Mississippi, the assignee of a chose in action may institute a suit in 
his own name. When therefore an executor, having proved the will of his 
testator, in Kentucky, had assigned a promissory note due to the estate by a 
citizen of Mississippi; the suit was well brought by the assignee, without any 
probate of the will in that state. 


ERROR to the district court of the United States for the 
district of Kentucky. 

The only question submitted to the court was, whether 
the assignee of a chose in action, assigned by an executor 
in the state where he had proved the will and taken out 
letters testamentary, where the debt was contracted, and 
where the testator lived and died ; could maintain an action 
in another state, without a new probate and new letters tes- 
tamentary taken out in the state in which the action was 
brought. 

The question arose on the demurrer of the defendant to 
the plaintiff’s replication, setting out the probate, letters 
testamentary, assignment, &c. The district court sustained 
the demurrer and decided against the plaintiffs right of 
action. 

The causes of demurrer shown by the defendant in error, 
were: 

1. That the replication does not allege and set forth that 
the will of the testator was proved, and that letters testa- 
mentary were granted to the executor in the state of Mis- 
sissippi. 

2. That the replication does not show that the will of the 
testator was proved, and probate thereof granted to the ex- 
ecutor or any other person within the jurisdiction of the 
court; nor that it was granted by a tribunal of competent 
jurisdiction. 


Mr Jones, for the plaintiff, contended that the assignment 
being consummate in the jurisdiction where the executor’s 
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authority was indisputable, operated a complete transfer of 
the chose in action there; and carried with it a right of 
action every where; to which no new probate, or letters 
testamentary, could have added any validity whatsoever. 


No counsel appeared for the defendant. 


Mr Chief Justice Marsnatu delivered the opinion of the 
Court. 

This is an action of debt brought by the plaintiff in error, 
in the court of the United States for the district of Missis- 
sippi, as the assignee of Henry Clay, executor of James 
Morrison deceased. The defendant pleaded in abatement, 
that the will of James Morrison had not been proved or re- 
corded in the state of Mississippi, nor had letters testamen- 
tary therein been granted to Henry Clay the executor. To 
this plea there was a replication, which set out the probate 
of the will in the state of Kentucky, the letters testamentary 
to the executor, and the assignment, in the state of Ken- 
tucky, of the note on which the action was brought to the 
plaintiff in error. To this replication the defendant de- 
murred. The court gave judgment for the defendant, and 
the plaintiff has sued out this writ of error. 

The district court proceeded on the idea that the execu- 
tor could not transfer a chose in action in Kentucky, be- 
cause the obligor did not reside in that state. This court 
supposes the law to be otherwise. The assignment in Ken- 
tucky could not enable the assignee to sue in the courts of 
Mississippi, unless the law of the court authorized an as- 
signee to sue in his own name. But since this is permitted 
in the courts of Mississippi, the plea in abatement cannot 
be sustained. 

The judgment is reversed, and the cause remanded to the 
district court with directions to over-rule the demurrer. 
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Lessee or Wittiam A. PoweLt, AND orneRs vs. Joun HARMAN. 


Under the statute of limitations of Tennessee, of seventeen hundred and ninety- 
seven, a possession of seven years is a protection only when held under a 
grant, or under valid mesne conveyances, or a paper title, which are legally o 
equitably connected with a grant ; and a void deed is not such a conveyance 
as that a possession under it-will be protected by the statute of limitations. 


THIS case came before the Court from the circuit court 
of western Tennessee, on a certificate of division from the 
judges of that court. 

In the court below, the lessor of the plaintiff pane a 
regular title to the lands in question, under a grant from 
the state of North Carolina; and proved that the defendant 
was in possession of the land in dispute. 

The defendant proved, that he had been in peaceable 
possession of the land for more than seven years, holding 
adversely to the plaintiff, under a deed from the sheriff of 
Montgomery county, dated the 14th of April 1808, founded 
upon a sale for taxes; but which sale was admitted to be 
void, because the requisites of the law in regard to the sale 
of lands for taxes, had not been complied with. 

Upon the trial of this cause, it occurred as a question, 
whether, under the statute of limitations of Tennessee of 
1797, a possession of seven years is a protection only when 
held under a grant or under valid mesne conveyances, or a 
paper title, which are legally or equitably connected witha 
grant; or whether a possession under a void deed is such a 
conveyance, as that a possession under it will be protected 
by the statute of limitations. ‘The judges being opposed 
upon this question, it was referred to this Court for their 
opinion. 


Mr Chief Justice MansHatu delivered the opinion of the 
Court. 

The question now referred to this Court differs from that 
which was decided in Patton’s lessee vs. Easton, 1 Wheat. 
Vou. I1.—2 F 
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476, in this, that the defendant who sets up a possession of 
seven years in bar of the plaintiff’s title, endeavours to con- 
nect himself with a grant. The sale and conveyance how- 
ever, by which this connexion is to be formed, are admitted 
to be void. The conveyance being made by a person hav- 
ing no authority to make it, is of no validity, and cannot 
connect the purchaser with the original grant. We are there- 
fore of opinion that the law is for the plaintiff, and that this 
be certified as the opinion of this Court. 


This cause came on to be heard on a certificate of division 
of opinion of the judges of the circuit court of the United 
States for the district of west Tennessee, and on the ques- 
tions and points on which the said judges of that court were 
divided in opinion, and which have been certified to this 
Court; and was‘argued by counsel: on consideration whereof, 
this Court is of opinion, that under the statute of limitations 
of Tennessee, of seventeen hundred and ninety seven, a pos- 
session of seven years is aprotection only when held undera 
grant or under valid mesne conveyances, or a paper title, 
which are legally or equitably connected with a grant; 
and that a void deed is not such a conveyance, as that a pos- 
session under it will be protected under the statute of limi- 
tations ; all which is directed and ordered to be certified to 
the said circuit court of the United States, for the seventh 
circuit and district of west Tennessee. 
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Jonn T. Rircnre, Apretnant vs. Puitre Mauro anv Joseru 
ForReEsT, APPELLEES. 


The value of the interest a guardian has in the minor’s estate, is not the value 
of the estate, but that of the office of guardian. This is of no value, ex- 
cept so far as it affords a compensation for labours and services; and in a con- 
troversy between persons claiming adversely as guardians, having no distinct 
interest of their own, it cannot be considered as amounting to a sufficient sum 
to authorise an appeal to this Court, from a circuit court of the district of Co- 


lumbia. 
> 


THIS was an appeal from the circuit court of the county 
of Washington; in which court the proceedings of the or- 
phans’ court of that county, appointing a guardian to the 
estate of a minor, had been reversed on appeal, and the 
court had proceeded to pass such a decree as it adjudged 
the orphans’ court should have passed. From this decree 
of the circuit court, the appellant came before this Court, 
and he sought to sustain the decision of the orphans’ court. 

The appellant, under an order of the orphans’ court, had 
been appointed the guardian of John W. Ott; and had; in 
pursuance of the same order, entered into a bond, as guar- 
dian of the said John W. Ott, in the penal sum of $10,000, 
with sureties. 

The case was argued upon the whole of the matter con- 
tained in the decree, by Mr C. C. Lee and Mr Chambers, for 
the appellant; and by Mr Bradley for the appellees. As 
the Court did not decide but upon one of the points in the 
case presented by the counsel, the arguments upon the 
others are omitted. 


An objection was made by the counsel of the appellees, 
that the amount in controversy was not sufficient to au- 
thorise an appeal from the circuit court of Washington 
county to this Court. The whole question to be decided 
on this appeal was, whether the appellant or the appellees 
were legally entitled to the guardianship of the person and 
estate of John W. Ott, a minor; whose estate, it was ad- 
mitted, was of considerable value. It was also admitted, 
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that neither the appellant nor the appellees had any interest 
in the estate, except that which would be obtained from the 
compensation they might derive for their labours and re- 
sponsibilities, as guardians of the minor. 


The counsel for the appellant contended, that the right 
of appeal was complete, as the property which would come 
into the hands of the guardian exceeded two thousand dol- 
lars ; and the bond given by him, by order of the orphans’ 
court, was in the sum of ten thousand dollars. 

The law is well settled, that a trustee may appeal when 
the property under his charge is of sufficient amount, al- 
though he has no interest whatever in the trust estate. A 
guardian is a trustee, and should be considered in the same 
relations to the property of his ward. 


Mr Bradley, for the appellees, submitted the question of 
the right of appeal to the Court, presenting only the sugges- 
tion that the pecuniary benefit of the appellant from the 
estate, could net, under any circumstances, amount to one 
thousand dollars. Whatever claims on the estate of his ward 
the appellant might have, for services to be rendered here- 
after; in the state of things at the time of the appeal, as he 
had never acted as guardian, he had no pecuniary claims 
whatsoever. 


Mr Chief Justice Marsuatt delivered the opinion of the 
Court. 

In the present case, a majority of the Court are of opinion 
that this Court has no jurisdiction in the case; the value in 
controversy not being sufficient to entitle the party by law 
to claim an appeal. The value is not the value of the mi- 
nor’s estate, but the value of the office of guardian. The 
present is a controversy merely between persons claiming 
adversely as guardians, having no distinct interest of their 
own. The office of guardian is of no value; except so far 
as it affords a compensation for labour and services there- 
after to be earned. 
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Tompson WILLSON AND OTHERS, PLAINTIFFS IN ERROR vs. THE 
Buiack Brrp Creek Marsu Company, DerenDants. 


. This Court has frequently decided, that to sustain its jurisdiction in appeals and 
, writs of error, it is not necessary to state, in terms, upon the record, that the 
constitution, or a law of the United States was drawn in question. It is suffi- 
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cient to bring the case within the provisions of the 25th section of the judicial 
act, if the record shows that the constitution or a law of the United States must 2 
have been misconstrued, or the decision could not have been made; or that 13h 6 
the constitutionality of a state law. was questioned, and the decision was in ‘ 
in favour of the party claiming under such law. [250] 
The act of the assembly of the state of Delaware, by which the construction of 
the dam erected by the plaintiffs was authorised, shows plainly that this is one 
of those many creeks passing through a deep level marsh, adjoining the Dela- 
ware, up which the tide flows for some distance. The value of the property 9% 
on its banks, must be enhanced by excluding the water from the marsh, and 5 
the health of the inhabitants probably improved. Measures calculated to pro- | %5 
duce these objects, provided they do not come in collision with the powers of = 
the general government, are, undoubtedly, within those which are reserved to , |102 
the states. But the measure authorised by this act, stops a navigable creek, be 
and must be supposed to abridge the rights of those who have been accus- |113 
tomed to use it. But this abridgement, unless it comes in conflict with the hee 
constitution, or a law of the United States, is an affair between the govern- 118 
ment of Delaware and its citizens; of which this Court can take no cog- es 
nizance. [251] 128 
If congress had passed any act, in execution of the power to regulate commerce, = 332) 
the object of which was, to control state legislation over these small navigable = on | 
creeks, into which the tide ebbs and flows, and which abound throughout the 19f 562 
lower country of the middle and southern states; we should feel not much 30f 725 
difficulty in saying, that a state law coming in conflict with such act would be 2p 245] 
void. But congress has passed no such act. The ancy of the law of , 4 = 
Delaware is placed entirely on its repugnancy to law to regulate com- 39f 723 
merce with foreign nations, and among the several states ; a power which has 143 pe 
not been so exercised as to affect this question. [252] “Sp ss 
141 85, 
2p 245] 
THIS was a writ of error to the high court of errors and 50 20) 
appeals of the state of Delaware. Lae 28 
The Black Bird Creek Marsh Company were incorporated 2p 25) 
by an act of the general assembly of Delaware, passed in ~~ 
2p 245 
February 1822; and the owners and possessors of the marsh, = 
cripple, and low grounds in Appoquinimink hundred, in New Fp 5 
Castle county, and state of Delaware, lying on both sides of 6 
Black Bird Creek, below Mathews’s landing, and extending 7-2 3a 
to the river Delaware ; were authorised and empowered to — 
Dp 245 Op oan 165 3 
we . =! aa [165 6s. 
88 675 | 2p i 
Dp ois a 169 622 
in | 1196 148 hea? i is 
488 
2p 245 , * 
7L-ed 412 “>a 
18s 42g 
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ae. *, fyVillson arid others xs, The Black Bifd Creek Marsh Company.] 
make and construct a good and sufficient dam across said 





cu 
creek, at such place as the managers or a majority of them ba! 
shall find to be most suitable for the purpose ; and also, to pa: 
bank the said marsh, cripple, and low ground, &c. alc 

After the passing of this act, the company proceeded to in 
erect and place in the creek a dam, by which the naviga- br 
tion of the creek was obstructed ; also embanking the creek, un 
and carrying into execution all the purposes of their incor- Cc 
poration. 

The defendants being the owners, &c. of a sloop called ge 
the Sally, of 95 9-95ths tons, regularly licensed and enrolled m 
according to the navigation laws of the United States, broke Wi 
and injured the dam so erected by the company ; and there- ed 
upon an action of trespass, vi et armis, was instituted against Fi 
them in the supreme court of the state of Delaware, in which ju 
damages were claimed amounting to $20,000. To the de- wi 
claration filed in the supreme court, the defendants filed th 
three pleas; the first only of which being noticed by the 
Court in their decision, the second and third are omitted. C 

This plea was in the following terms : 

1. That the place where the supposed trespass is alleged 
to have been committed, was, and still is, part and parcel of v 
said Black Bird Creek, a public and common navigable h 
creek, in the nature of a highway, in which the tides have h 
always flowed and re-flowed ; in which there was, and of right s 
ought to have been, a certain common and public way, in t 
the nature of a Abed for all the citizens of the state of . t 
Delaware and of fhe United States, with sloops or other ves- 
sels to navigate, sail, pass and repass, into, over, through, ~~ 
in, and upon the same, at all times of the year, at their own 
free will and pleasure. 


Therefore the said defendants, being citizens of the state 
of Delaware and of the United States, with the said sloop, 
sailed in and upon the said creek, in which, &c. as they law- 
fully might for the cause aforesaid : and because the said gum : 
piles, &c. bank and dam, in the said declaration mentioned, | 
&c. had been wrongfully erected, and were there wrongfully 
continued standing, and being in and across said navigable 
creek, and obstructing the same, so that without pulling up, 
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cutting, breaking, and destroying the said gum piles, &c. 
bank and dam respectively, the said defendants could not 
pass and repass with the said sloop, into, through, over, and 
along the said navigable creek. And that the defendants, 
in order to remove the said obstructions, pulled up, cut, 
broke, &c. as in the said declaration mentioned, doing no 
unnecessary damage to the said Black Bird Creek Marsh 
Company ; which is the same supposed trespass, &c. 

The plaintiffs, in the supreme court of the state, demurred 
generally to all the pleas; and the court sustained the de- 
murrers, and gave judgment in their favour. This judgment 
was affirmed in the court of appeals, and the record remand- 
ed, for the purpose of having the damages assessed by a jury. 
Final judgment having been entered on the verdict of the 
jury, it was again carried to the court of appeals, where it 
was affirmed, and was now brought before this Court, by 
the defendants in that court, for its review. 

The case was argued for the plaintiffs in error by Mr 
Coxe ; and by Mr Wirt, attorney general, for the defendants. 


Mr Coxe insisted that the record contained a case in 
which the constitutionality of a law of the state of Delaware 
had been brought into question ; and the decision of the 
highest tribunal of the state had been in favour of its con- 
stitutionality. Under the provisions of the 25th section of 
the judiciary law, this case is, therefore, protected before 
this Court. 

It may be admitted that other questions were presented 
to the courts of Delaware. As the act incorporating the 
defendants in error was subsequently, in part, repealed, 
those courts had before them other questions arising under 
the repealing statute. But he contended, that upon the au- 
thority of many cases decided in this Court, there was suffi- 
cient apparent on the record, to show that the constitution- 
ality of the law to which the plaintiff in error objects, must 
have been decided before those tribunals. 

It has been repeatedly held, that to give this Court juris- 
diction it is not necessary that the constitutionality of the 
law shall have been specially questioned before the state 
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court. If upon examination of the record it shall be found 
that unless the court should have held the law to be con- 
stitutional, they could not have given the judgment presented 
by the record, it is sufficient to maintain the jurisdiction 
here, under the act of congress. 

Mr Coxe contended that the judgment of the high court 
of errors and appeals was erroneous, because the act of the 
general assembly of the state of Delaware, so far as the 
same authorized the company to shut up and embank across 
a navigable stream, below the ebb and flow of the tide, is 
repugnant to the constitution of the United States; and 
conferred no valid authority upon the company to destroy 
the navigation of the creek. He also considered the second 
act of the legislature of Delaware as a repeal of the provi- 
sions of the first law. The Court not having noticed this 
point in their decision, the arguments of counsel upon it are 
omitted. 

The first plea having stated the river to be navigable, it 
is against the principles of the common law to obstruct it. 
10 Mass. Rep. 70. The rights of navigation are public 
rights, belonging to all the citizens of the United States. 
The use of them is necessary for the purposes of commerce 
to the whole people of the United States. 

Navigable streams are the waters of the United States. 
9 Wheaton, 187. 

He urged that the constitutional power of congress to 
regulate commerce, includes navigation ; and the states are 
by this provision deprived of the power of closing a naviga- 
ble river. In this case, the sloop was a licensed and enrolled 
vessel to carry on the coasting trade, and she was unlaw- 
fully and unconstitutionally impeded in the use of her 
license, by the dam erected by the defendants, under the 
unconstitutional act of the assembly of Delaware. 

The statute of Delaware does not look to the preservation 
of the health of the citizens of the state, but to private 
emolument. 

Upon the right of navigation being jus publicum, Mr Coxe 
cited Coop. Justinian, 68. Angel, 15. Vattel, 178, Lib. L.sec. 
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234, &c. 1 Halstead, 72,76. Angel, 167. Hargrave’s 
Collection, 36, 72, 87. He relied on the decision of this 
Court in Gibbons vs. Ogden, 9 heaton, 187, as a conclu- 
sive authority for the plaintiffs in error. 

If Delaware has no right to restrain particular vessels from 
using her navigable streams, she cannot stop the navigation 
of those streams. 


Mr Wirt, for the defendants, contended that the record 
does not present a case in which this Court has jurisdiction. 
The courts of Delaware might have decided in favour of the 
defendants in error without sustaining the constitutionality 
of the act of incorporation; and this Court will not assume 
that the question was decided, if upon other grounds the 
opinion of the state court could be maintained. In Mathews 
vs. Zane, the Court held that the question of constitution- 
ality must have arisen inevitably. Does the act authorising 
the erection of this dam violate the constitution of the Uni- 
ted States? It is admitted that the creek was navigable ; 
and that the stream was a public highway. But it is asked 
whether the legislature of a state may not stop up a public 
highway within the territories of the state? Parliament, in 
England, exercises the power to stop up streams, which are 
public highways. 4 Barn. & Cress. 589. 

It cannot be urged that the power to regulate commerce 
can interfere with the rights of the states over the property 
within their boundaries. While the waters of the United 
States belong to the whole people of the nation, this creek 
continued subject to the power of the state in whose terri- 
tory it rises. It is one of those sluggish reptile streams, 
that do not run but creep, and which, wherever it passes, 
spreads its venom, and destroys the health of all those who 
inhabit its marshes; and can it be asserted, that a law au- 
thorising the erection of a dam, and the formation of banks 
which will draw off the pestilence, and give to those who 
have before suffered from disease, health and vigour, is un- 
constitutional ? 

The power given by the constitution to congress to regu- 
late commerce, may not be exercised to prevent such mea- 
Vow. I.—2 G 
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sures; and there has been no legislation by congress under 
the constitution, with which the proceedings of the defend- 
ants under the law of Delaware have interfered. 


Mr Chief Justice Maxsuaut delivered the opinion of the 
Court. 

The defendants in error deny the jurisdiction of this 
Court, because, they say, the record does not show that the 
constitutionality of the act of the legislature, under which 
the plaintiff claimed to support his action, was drawn into 
question. 

Undoubtedly the plea might have stated in terms that the 
act, so far as it authorized a dam across the creek, was re- 
pugnant to the constitution of the United States; and it 
might have been safer, it might have avoided any question 
respecting jurisdiction, so to frame it. But we think it im- 
possible to doubt that the constitutionality of the act was 
the question, and the only question, which could have been 
discussed in the state court. ‘That question must have been 
discussed and decided. 

The plaintiffs sustain their right to build a dam across the 
creek by the act of assembly. ‘Their declaration is founded 
upon that act. The injury of which they complain is to a 
right given by it. They do not claim for themselves any 
right independent of it. They rely entirely upon the act of 
assembly. 

The plea does not controvert the existence of the act, 
but denies its capacity to authorise the construction of a 
dam across a navigable stream, in which the tide ebbs and 
flows; and in which there was, and of right ought to have 
been, a certain common and public way in the nature of a 
highway. ‘This plea draws nothing into question but the 
validity of the act; and the judgment of the court must have 
been in favour of its validity. Its consistency with, or re- 
pugnancy to the constitution of the United States, necessa- 
rily arises upon these pleadings, and must have been deter- 
mined. This Court has repeatedly decided in favour of its 
jurisdiction in such a case, Martin vs. Hunter’s lessee(a), 


(a) 1 Wheaton, 355 
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Miller vs. Nicholls(b), and Williams vs. Norris(c), are ex- 
pressly in point. They establish, as far as precedents can 
establish any thing, that it is not necessary to state in terms 
on the record, that the constitution or a law of the United 
States was drawn in question. It is sufficient to bring the 
case within the provisions of the 25th section of the judicial 
act, if the record shows, that the constitution or a law or a 
treaty of the United States must have beerf misconstrued, 
or the decision could not be made. Or, as in this case, 
that the constitutionality of a state law was questioned, and 
the decision has been in favour of the party claiming under 
such law. 

The jurisdiction of the Court being established, the more 
doubtful question is to be considered, whether the act in- 
corporating the Black Bird Creek Marsh Company is repug- 
nant to the constitution, so far as it authorizes a dam across 
the creek. The plea states the creek to be navigable, in 
the nature of a highway, through which the tide ebbs and 
flows. 

The act of assembly by which the plaintiffs were autho- 
rized to construct their dam, shows plainly that this is one 
of those many creeks, passing through a deep level marsh 
adjoining the Delaware, up which the tide flows for some 
distance. The value of the property on its banks must be 
enhanced by excluding the water from the marsh, and the 
health of the inhabitants probably improved. Measures calcu- 
lated to produce these objects, provided they do not come into 
collision with the powers of the general government, are 
undoubtedly within those which are reserved to the states. 
But the measure authorised by this act stops a navigable 
creek, and must be supposed to abridge the rights of those 
who have been accustomed to use it. But this abridge- 
ment, unless it comes in conflict with the constitution or a 
law of the United States, is an affair between the govern- 
ment of Delaware and its citizens, of which this Court can 
take no cognizance. 

The counsel for the plaintiffs in error insist that it comes 


(6) 4 Wheaton, 311. 





(c) 12 Wheaton, 117. 
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in conflict with the power of the United States “ to regu- 
late commerce with foreign nations and among the several 
states.” 

If congress had passed any act which bore upon the case; 
any act in execution of the power to regulate commerce, 
the object of which was to control state legislation over 
those small navigable creeks into which the tide flows, and 
which abound throughout the lower country of the middle 
and southern states ; we should feel not much difficulty in 
saying that a state law coming in conflict with such act 
would be void. But congress has passed no such act. 
The repugnancy of the law of Delaware to the constitution 
is placed entirely on its repugnancy to the power to regulate 
commerce with foreign nations and among the several 
states ; a power which has not been so exercised as to affect 
the question. 

We do not think that the act empowering the Black Bird 
Creek Marsh Company to place adam across the creek, 
can, under all the circumstances of the case, be considered 
as repugnant to the power to regulate commerce in its dor- 
mant state, or as being in conflict with any law passed on 
the subject. 

There is no error, and the judgment is affirmed. 


This cause came on to be heard on the transcript of the 
record from the high court of errors and appeals of the state 
of Delaware, and was argued by counsel; on consideration 
whereof this Court is of opinion, that there is no error in 
the judgment of the said high court of errors and appeals of 
the state of Delaware; whereupon it is considered, ordered 
and adjudged by this Court, that the judgment of the said 
court in this cause, be, and the same is, hereby affirmed 
with costs. 
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James Foster anv Puieasants ELAM, PLAINTIFFS IN ERROR US. 
Davin Nettson, DEFENDANT IN ERROR. 


By the treaty of St Ildefonso, made on the Ist of October 1800, Spain ceded 
Louisiana to France; and France, by the treaty of Paris, signed the 30th of 
April 1803, ceded it to the United States. Under this treaty the United States 
claimed the country between the Iberville and the Perdido. Spain contended 
that her cession to France coinprehended only that territory which at the time 
of the cession was denominated Louisiana, consisting of the island of New 
Orleans, and the country which had been originally ceded to her by France, 
west of the Mississippi. 

The land claimed by the plaintiffs in error, under a giant from the crown of Spaih, 
made after the treaty of St Ildefonso, lies within the disputed territory ; and 
this case presents the question, to whom did the country between the Iber- 
ville and Perdido belong after the treaty of St [Ildefonso ? 

Had France and Spain agreed upon the boundaries of the retroceded territory, 
before Louisiana was acquired by the United States; that agreement would 
undoubtedly have ascertained its limits. But the declarations of France, made 
after parting with the province, cannot be admitted as conclusive. In ques- 
tions of this character, political considerations have too much influence over 
the conduct of nations, to permit their declarations to decide the course of 
an independent government, in a matter vitally interesting to itself. [306] 

Ina controversy between two nations concerning national boundary, it is scarce- 
ly possible that the courts of either should refuse to abide by the measures 
adopted by its own government. There being no common tribunal to decide 
between them, each determines for itself on its own rights; and if they cannot 
adjust their differences peaceably, the right remains with the strongest. The 
judiciary is not that department of the government, to which the assertion 
of its interests against foreign powers is confided; and its duty commonly is 
to decide upon individual rights, according to those principles which the poli- 
tical departments of the nation have established. If the course of the nation 
has been a plain one, its courts would hesitate to pronounce it erroneous. [307] 

However individual judges might construe the treaty of St Ildefonso, it is the 
province of the Court to conform its decisions to the will of the legislature, if 
that will has been clearly expressed. [307] 

After the acts of sovereign power over the territory in dispute, which have been 
exercised by the legislature and government of the United States, asserting the 
American construction of the treaty by which the government claims it; to 
maintain the opposite construction in its own courts would certainly be an 
anomaly in the history and practice of nations. If those departments which are 
entrusted with the foreign intercourse of the nation, which assert and maintain 
its interests against foreign powers, have unequivocally asserted its rights of 

dominion over a country of which it is in possession, and which it claims under 
a treaty; if the legislature has acted on the construction thus asserted; it is not 
in its own courts that this construction is to be denied. [309] 


If a Spanish grantee had obtained possession of the land in dispute so as to be the 
defendant, would a court of the United States maintain his title under a Spa- 
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nish grant, made subsequent to the acquisition of Louisiana, singly on the 
principle that the Spanish construction of the treaty of St Idefonso was right, 
and the American construction wrong? Such a decision would subvert those 
principles which govern the relations between the legislature and judicial de- 
partments, and mark the limits of each. [809] 

The sound construction of the Sth article of the treaty between the United States 
and Spain, of 22d February 1829, will not enable the Court to apply its provi- 
sions to the case of the plaintiff. [314] 

The article does not declare that all the grants made by his catholic majesty be- 
fore the 24th of January 1818, shall be valid to the same extent as if the ceded 
territories had remained under his dominion. It does not say that those grants 
are hereby confirmed. Had such been its language, it would have acted di- 
rectly on the subject, and it would have repealed those acts of congress which 
were repugnant to it; but its language is that those grants shall be ratified 
and confirmed to the persons in possession, &c. By whom shall they be rati- 

“fied and confirmed? This seems to be the language of contract; and if it is, the 
ratification and confirmation which are promised must be the act of the legis- 
lature. Until such act shall be passed, the Court is not at liberty to disregard 
the existing laws on the subject. [314] 

A treaty is in its nature a contract between two nations, not a legislative act. It 
does not generally effect of itself the object to be accomplished, especially so 
far as its operation is infra-territorial, but is carried into execution by the sove- 
reign power of the respective parties to the instrument. [314] 

In the United States a different principle is established. Our constitution de- 
claresa treaty to be the law of the land. It is consequently to be regarded in 
courts of justice as equivalent to an act of the legislature, whenever it operates 
of itself without the aid of any legislative provision. But when the terms of 
the stipulation import a contract, when either of the parties engage to performa 
particular act, the treaty addresses itself to the political, not the judicial de- 
partment; and the legislature must execute the contract before it can become 
a rule for the Court. [314] 


IN error to the district court of the eastern district of 
Louisiana. 

The plaintiffs in error filed their petition in the district 
court setting forth, that on the 2d of January 1804, Jayme 
Joydra purchased of the Spanish government for a valuable 
consideration, and was put in possession of a certain tract 
or parcel of land, situated in the district of Feliciana, thirty 
miles to the east of the Mississippi, within the province of 
West Florida, containing forty thousand arpents, having the 
marks and boundaries as laid down in the original plat of 
survey annexed to the deed of sale, made by Juan Ventura 
Morales then intendent of the Spanish government, dated 
January 2d, 1804, which sale was duly confirmed by the 
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king of Spain, by his resolves dated May 29, 1804, and 
February 20th, 1805. 

May 17, 1805, Jayme Joydra sold and conveyed six thou- 
sand arpents, part of the said forty thousand, to one Joseph 
Maria de la Barba; and upon the same day, Joseph Maria de 
la Barba sold and conveyed three thousand arpents, parcel 
of the six thousand so purchased on the same day of Jayme 
Joydra, to one Francoise Poinet, for thé consideration of $750. 
These three thousand arpents ; situated in the district of Fe- 
liciana, about thirty miles east of the Mississippi ; bounded 
on the north by the line of demarcation between the United 
States and the Spanish territory; on the west by lands of 
Manuel de Lanzos; on the east by the lands of the said Jayme 
Joydra; and on the south by the lands of the said Joseph 
Maria de la Barba. 

In June 1811, Francoise Poinet, by her attorney, Louis 
Leonard Poinet, sold to the petitioners the said three thou- 
sand arpents, for the sum of $5200. 

The petition then avers, that the three thousand arpents 
of lands justly and legally belong to them; and that never- 
theless, David Neilson the defendant, a resident of the parish 
of east Feliciana in the state of Louisiana, had taken pos- 
session of the same, and refuses to deliver the same up. 

On the 23d of March 1826, the defendant in the district 
court filed exceptions to the petition; and the questions be- 
fore this Court arose out of the third exception, which was 
as follows : 

That the petition does not show any right in the peti- 
tioners to the land demandedgwhich they aver lies in a dis- 
trict formerly called Feliciana, in thé province of West 
Florida; and they claim under a grant made at New Orleans 
on the 2d of January 1804, and regularly confirmed by the 
Spanish government: whereas, as defendant pleads, all that 
section of territory called Feliciana was, long before the 
alleged date of said grant, ceded by Spain to France, and by 
France to the United States; and the officer making said 
grant had not then and there any right so to do, and the 
said grant is wholly null and void. 

The judgment of the district court is founded on this ex- 
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ception ; and decides that the grant under which the plain- 
tiffs claim, was made by persons having no authority, at the 
time of the grant, to grant lands within the territory within 
which the lands are situated ; and dismisses the petition. 

On behalf of the petitioners, the plaintiffs below, it was 
contended : 

1. That Spain possessed full right and title, at the period 
of the date of the grant under which they claim, to grant 
the lands in question. 

2. That the title of the petitioners is guarantied and con- 
firmed by the treaty between the United States and Spain 
of February 22d, 1819. 

The case was argued by Mr Coxe and Mr Webster for 
the plaintiffs in error; and by Mr Jones for the defendant. 


Mr Coxe, for plaintiffs in error. 

This is a petitory action, in the nature of an ejectment, 
brought by the plaintiffs in error, to recover a tract of land 
in the parish of east Feliciana in the state of Louisiana. 
The territory within which this property lies, may be desig- 
nated in general terms as included between the Mississippi 
and Iberville to the west, the Perdido to the east, and south 
of the thirty-first degree of north latitude. 

No objection has been interposed to the regularity, in 
point of form, of the original grant under which plaintiffs 
claimed title, or of the mesne conveyances from the original 
grantee tothem. Notitle has been exhibited by the defendant; 
but having acquired the possessjon, he has rested his defence 
on the single ground of denying the validity of the grant, 
which lies at the foundation of the plaintiffs’ title; and this 
objection is confined to the single point, that the authority 
of the Spanish government, from which that grant emanated, 
had terminated within the district of country, the boundaries 
of which have been indicated, anterior to the date of the 
grant. 

The grant bears date in the years 1804 and 1805, and it 
is contended that, by the treaty of St Ildefonso between 
Spain and France in the year 1800, and the treaty between 
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France and the United States, of April 30, 1803, the territory 
in question became vested in the United States as a com- 
ponent part of Louisiana. 

Whether such be the true interpretation and effect of 
these treaties, is the first question presented for considera- 
tion. It is a question which has for years been diplomati- 
cally discussed between the governments of Spain and the 
United States; and now comes before this Court to be finally 
settled judicially. 

Much of the history of the early settlements of the terri- 
tory in question, and the grounds upon which the claims of 
England, France and Spain rested, were presented and dis- 
cussed in the cases of Henderson vs. Poindexter, 12 Wheat. 
530, and Harcourt’s lessee vs. Gaillard. 

It may however be proper to remind the Court, that in 
point of fact, it appears that the earliest actual settlement 
made by the French in this district, was made under D’Iber- 
ville, at Dauphin island in the year 1699; and that at that 
period, and for some years previous, the English had formed 
settlements between the Mobile and the Mississippi, 4 NV. 
Am. Rev. 76, N.S. Anderson’s History of Commerce, Vol. 
III. 195, fixes itat 1698. On the 30th of June 1677, Charles II. 
made his second grant to the earl of Clarendon and others, 
which included this territory. 1 L. U. S.465. Land Laws, 
81. 

The grant from Louis XIV. to Crouzat, bears date Sep- 
tember 14th, 1712, thirty-five years subsequent to the Eng- 
lish patent; and it sets forth that the original possession was 
taken of the territory in 1683, which is six years subsequent 
to the English grant. It may be remarked, however, that 
the possession to which allusion is made, was nothing more 
than a transient and rapid passage down the Mississippi, and 
vague as it was, in point of fact did not extend beyond the 
banks of the river. 

This grant to Crouzat seems to have been generally con- 
sidered as comprehending this debatable ground, but appa- 
rently without much reason. It distinctly limits the eastern 
extent by the lands of the English @arolina: and not only 
the grant of the Carolina, but the actual settlements under it 
Vor. 11.—2 H 
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extended much to the westward of the line to which France 
subsequently claimed to extend the eastern boundary of 
Louisiana. 

The irreconcileable claims of England and France, in re- 
ference to the extent of their American possessions, gave 
rise to many and bloody controversies ; and particularly to 
the war of 1756. Numerous discussions took place between 
the two crowns upon this subject, which it will be unneces- 
sary to examine earlier than the war which terminated in 
their adjustment and settlement. In the negotiations which 
preceded the treaty of 1763, which are stated in 3 Jenkinson, 
1174, it seems that France preferred her claim as far as the 
Perdido; and the answer of the British government to this 
claim will be found in its reply to the French ultimatum, 
September Ist, 1762, sec. 2. 3 Jenkinson, 148. It was 
deemed utterly inadmissible, because it would comprise ex- 
tensive countries and numerous nations of Indians, who have 
always been reputed to be under the protection of the king. 

This Court, in Johnson vs. M’Intosh, 8 Wheat. 581, has 
remarked, in reference to the controversies between France 
and Spain in relation to this same district of country, that 
“ the contests between the cabinets of Versailles and Madrid 
respecting the territory on the northern coast of the gulf of 
Mexico were fierce and bloody, and continued until the 
establishment of a Bourbon on the throne of Spain, produced 
such amicable dispositions in the two crowns as to suspend 
or terminate them.” And after giving a summary of those 
which occurred between France and England, it is observed 


that “ these conflicting claims produced a long and bloody 


war, which terminated by the conquest of the whole country 
east of the Mississippi.” 

Pending that war, in which Spain had been induced to 
take part with France, the celebrated treaty was concluded 
between these two powers, which is entitled to notice in the 
present investigation. It was styled “ Pacto de Familia,” 
or, “ Parte de Famille;” and is usually known in England 
and the United States, under the appellation of the “ Family 
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Compact.” It was signed Jugust 15,1761 ; ratified by France 
August 21, 1761; and by Spain, 4ugust 25, 1761(a). 

The 4th article embraces the great object of the treaty, 
“ qui attaque une couronne, attaque |’autre ;” and the 18th, 
carrying it out into detail, provides that, “en conformité de 
ce principe et de l’engagement contracté en consequence, 
leur majestés tres chretienne et catholique, sont convenues 
que lorsqu’ils s’agira de terminer par la paix la guerre qu’ils 
auront soutenue en commun, elles compenseront les avan- 
tages que l’une des deux puissances pourroit avoir eus, avec 
les pertes que l’autre auroit pu faire; de manieére que sur les 
conditions de la paix, ainsi que sur les operations de la 
guerre ; les deux monarchies de France et de "Espagne, dans 
toute l’étendue de leur domination, seront regardés et agiront 
si elles ne formoient qu’une seule et méme puissance.” This 
provision is necessary, to enable us to comprehend with pre- 
cision, the motives which induced, and the construction 
which is to be given to subsequent acts. 

The preliminary articles of the treaty of peace, between 
Great Britain, France, and Spain, were signed November 
3d, 1762. On the same day, another treaty was executed 
between France and Spain, originating in, and designed to 
fulfil the stipulations of the 18th article of the family com. 
pact. Roch, in his Traités de Paix(b), furnishes the follow- 
ing statement of it. “La Nouvelle Orleans, avec la Loui- 
siane, située a Vouest du fleuve Mississippi, fut cedée aux 
Espagnols, par une convention secreté entre les deux cours 
de Versailles et de Madrid, signée le 3 de Novembre 1762, 
et quin’a jamais eté imprimée. Cette cession avoit pour 
motif de dedommager |’Espagne de la Floride, qu’elle aban- 
donnoit a |’Angleterre par la traité des preliminaires de Paris, 
signée le méme jour. Les habitans Francois de la Loui- 
siane n’eurent connoissance de cette cession que le 21 
Avril 1764. Ils addresserent a le sujet a la cour de France 
les plus vives reclamations, qui n’empecherent pas les Es- 


(a) 1 Colleccion de Tyatados,115. Marten’s Recueil des Traités, Tom. I. p. 
1. 3 Jenk. 70. 
(b) Tom. LIT. p. 109. 
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pagnols de prendre possession de cette colonie le 18 Aout 
1769.” 

This cession then grew out of the provisions of the preli- 
minary treaty of the same date, and was designed to com- 
pensate Spain for the loss of Florida. It must be construed 
subordinately to that general treaty, and cannot modify or 
control its provisions. 

Keeping these considerations in view, we may proceed to 
examine the preliminary treaties of the same date, which were 
finally consummated by the definitive treaty of February 10, 
1763(a). The first fourteen articles relate to France and 
Great Britain: the six succeeding to Great Britain, her ally 
Portugal, and Spain. The 6th article establishes the bounda- 
ries between the English and French possessions, in the 
neighbourhood of the Mississippi, and so far as is material 
to this case, in the following words: “ The confines between 
the dominions of Great Britain and Spain, on the continent 
of North America, shall be irrevocably fixed by a line drawn 
along the middle of the river Mississippi, to its source, as far 
as the river Iberville ; and from thence, by a line drawn 
along the middle of this river, and of the lakes Maurepas and 
Pontchartrain to the sea; and to this purpose the most chris- 
tian king cedes in full right, and guaranties to his Britannic 
majesty the river and port of Mobile, and every thing which 
he possesses on the left side of the river Mississippi; except 
the town of New Orleans, and the island on which it is situ- 
ated, which shall remain to France.” By the 19th article, 
“his catholic majesty cedes and guaranties, in full right, 
to his Britannic majesty, all that Spain possesses on the east 
or the south east of the river Mississippi.” 

A reasonable interpretation of these two treaties seems to 
conclude this question. Each party had been, nearly from 
the commencement of the century, claiming an almost inter- 
minable extent of territory ; their claims were bringing them 
into constant collision with each other ; these collisions had 
engendered the war which was about to be terminated. The 
parties had agreed, that their relative rights should be defini- 


(a) Colleccion de Tratadus, 145. 2.Marten,\17. 3 Jenkins, 166. 
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tively and irrevocably adjusted, and natural boundaries were 
agreed upon, which it was supposed would preclude all ‘fu- 
ture difficulty. England had been triumphant in the con- 
flict ; she had attained the objects for which she had com- 
menced and had continued hostilities. During the negotiations 
for peace, she had avowed her determination. 3 Jenkins, 
117. * The limits of Canada with regard to Louisiana shall 
be clearly and firmly established, as well as those of Loui- 
siana and Virginia; in such manner, that after the conclusion 
of peace there may be no more difficulties between the two 
nations with respect to the construction of the limits with 
regard to Louisiana, whether with respect to Canada or the 
other possessions of England.” In accomplishing this de- 
_ sign, France relinquished the pretensions upon which she 
had before insisted to extend the limits of Louisiana to the 
eastward of the Mississippi ; England yielded her empty and 
valueless claim, to carry the bounds of her Atlantic colonies 
to the Pacific; and to close all ground for future controversy, 
Spain ceded her possessions; and Great Britain became the 
unquestioned proprietor of all the territory lying to the east- 
ward of the line designated in the 6th article. 

France then, in ceding Louisiana to Spain, ceded a coun- 
try, which, with the exception of the island of Orleans, lay 
exclusively to the westward of the Mississippi ; she cedes it 
as Louisiana, and it is accepted as such. Both of these 
powers were estopped by these solemn acts from contending 
that Louisiana embraced the territory now the subject of 
consideration. 

This treaty has received the consideration of this Court in 
Harcourt vs. Gaillard, 12 Wheaton, 524, where it was ob- 
served, “‘ the country of Florida, south of the 29th degree, 
was a conquest by Great Britain; and north of the 29th de- 
gree, and up the Mississippi was held as a part of her own 
territory, concerning which her treaties with France and 
Spain only established a disputed boundary.” 

After England had thus acquired the title to Florida, and 
had adjusted by solemn compact the disputes as to boun- 
dary, she immediately erected these acquisitions into two 
governments, and designated them by the names of East 
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and West Florida; the boundaries of which are indicated in 
the proclamation of the British king in 1763. From that 
period until after the United States acquired Louisiana, this 
question was considered as at rest. The territory to the 
eastward of the Mississippi and the Iberville, the lakes Mau- 
repas and Pontchartrain, were uniformly recognised as East 
and West Florida; that to the westward of the same line as 
Louisiana. 

During the peace which preceded our revolutionary war, 
no question, or ground for question, existed. About the year 
1781, Spain acquired by conquest possession of West Flo- 
rida, which she retained under that name, not as part of 
Louisiana which then belonged to her, but as a territory 
which she had acquired by conquest from England the lawful 
proprietor, known only by the appellation of West Florida. 

This possession thus acquired, was thus continued, jure 
belli, until the termination of the war. By the 3d article of the 
preliminary treaty of peace, it was stipulated that his Bri- 
tannic majesty should cede East Florida, and his Catholic 
majesty should retain West Florida. So also by the 5th 
article of the definite treaty of September 3d, 1783, his 
Britannic majesty cedes, in absolute property, to his Catholic 
majesty, as well East as West Florida, guarantying them. 
No boundaries are mentioned. The Floridas, known as such 
by both parties to the compact, are ceded by words of ex- 
press grant. It is not an adjustment of disputed boundaries, 
but a cession of an absolute and perfect right. 

The treaty of 1763, then, which this Court has considered 
as merely fixing a disputed boundary, still continued in force. 
The war had not affected this portion of its stipulations. 
“ Where treaties contemplate a permanent arrangement of 
territorial and other national rights, it would be against 
every principle of just interpretation, to hold them extin- 
guished by the event of war.” Society, &c. vs. New Haven, 
8 Wheaton, 494. 

We may now briefly review some of the leading acts of 
all the powers concerned in the treaties of 1763 and 1783; 
to show that, uniformly and without exception, such has been 
their understanding of these compacts. 
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1. France considered the cession made by her to Spain 
as comprehending the entire province of Louisiana. The 
first public intimation of that cession is contained in the 
letter of the French king to Monsieur L’Abbadie(a), dated 
April 21st, 1764. It commences with these words: “ Mon- 
sieur L’Abbadie ;—By a special act done at Fontainebleau, 
November 3d, 1762, of my own will and mere motion, having 
ceded to my very dear and best beloved cousin the king of 
Spain and to his successors in full property, purely and simply, 
and without any exceptions, the whole country known by the 
name of Louisiana, together with New Orleans and the 
island on which the said city is situated; and by another act 
done at the Escurial, November 13th in the same year, his 
catholic majesty having accepted the cession of the said 
country of Louisiana, and the city and island of New Orleans, 
&c.” This contemporaneous exposition of both parties to 
the treaty, before any other interests or rights had intervened, 
is entitled to grave consideration. 

2. So in regard to Spain. She had previously, as had 
England, endeavoured to confine French Louisiana to the 
western shore of the river; she had accepted a cession of 
that territory as comprehending “ the whole of Louisiana,” 
and from that period to the present has always so esteemed 
it. After she obtained possession of her newly acquired 
territory, she continued to hold it under the same name by 
the same limits. When by the treaty of 1783, she acquired 
the Floridas from England; it was under a new and distinct 
title, wholly independent of that by which she held Louisi- 
ana. The treaty designates it as East and West Florida. 
In all the subsequent controversies between Spain and the 
United States the same names are preserved. ‘To many 
purposes it was a distinct government from that of Louisi- 
ana, though both belonged to the same monarch: it was 
sometimes a dependency upon Cuba(b) ; and when annexed, 
as it appears occasionally to have been, to the government 


(a) 1 Laws of United States, 442. 
(b) Land Laws, 46. 
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of Louisiana, the executive magistrate was styled the gover- Ur 
nor of Louisiana and of West Florida. 





In the treaty of October 27, 1795, between Spain and r 
the United States, the same distinction is recognised and wi 
retained. The 2d article thus declares: “ the southern to 
boundary of the United States, which divides their territory ed 
from the Spanish colonies of East and West Florida, shall ri 
be designated by a line beginning on the river Mississippi, si 
&c.” Art. 4th, “It is likewise agreed that the western a 
boundary of the United States, which separates them from et 
the Spanish colony of Louisiana, is in the middle of the je 
channel or bed of the river Mississippi, from the northern ul 
boundary of the said states to the thirty first degree of lati- n 
tude north of the equator.” The 5th article is to the same Ss 
purport. at 

Subsequently to the transfer of Louisiana to the United Vv 
States, Spain has uniformly asserted the same principles; 8 
and has protested, in the most decided terms, against the t 
pretensions of the American government, to extend their i 
purchase to the Perdido. Governor Folch’s letter to go- t 
vernor Claiborne, dated Pensacola, May 1, 1804, assumes I 
the ground which has been uniformly maintained through- P 
out the diplomatic discussions of this question. ‘ 

3. It is scarcely necessary to recapitulate the various acts 


of Great Britain, by which she manifested and maintained 
her right to restrict the limits of Louisiana to the western : 
shore of the Mississipp!. Long before the treaty of 1763, , 
this had been a fruitful source of discord between herself 
and France. The war of 1756 had grown out of the at- 
tempt by the latter to extend her two colonies of Canada 
and Louisiana(a). The grounds assumed by her in her, sub- 
sequent negotiations, and the manner in which she suc- 
ceeded in establishing them, have been already considered. 

4. In this controversy, conducted in an American tribu- 
nal, it may well be deemed important to ascertain the views 
which have been taken and acted upon by our own govern- 
ment: and the result of this inquiry will show, that the 








(a) 1 Marsh. Wash. 372. 383 
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United States have been as distinct as any nation, in assert- 
ing the principles for which the plaintiffs in error contend. 
As early as the year 1779 the importance of this question 
was perceived. In the instructions then framed for Mr Jay, 
to conduct the hegotiations with Spain which were entrust- 
ed to his charge, there is a distinct recognition of the Flo- 
ridas, and an implied one of their extending to the Missis- 
sippi(a). In the following year congress prepared a state- 
ment of the claim of the United States to the western 
country as far as the river Mississippi(b), in which the sub- 
ject is discussed, and the points now insisted upon strongly 
urged. The minister was instructed “ to insist upon the 
navigation of the Mississippi for the citizens of the United 
States, in common with the subjects of his catholic majesty, 
as also on a free port or ports below the northern limit of 
West Florida.” Reference is made to the treaty of 1763, 
as having fixed the river Mississippi as the boundary be- 
tween the United States and the Spanish settlements; and 
it is strongly urged, that the United States are entitled to 
the benefit of the cession made by Spain to Great Britain. 
In 1791, the secretary of state made a report on the subjects 
of controversy between the two governments, in the course 
of which these matters are again considered and pressed(c). 
“Our right to navigate the Mississippi, from its source to 
where our southern boundary strikes it, is not questioned. 
It is from that point downwards only, that the exclusive 
navigation is claimed by Spain; that is to say, where she 
holds the country on both sides, to wit, Louisiana on the 
west, and Florida on the east.” Again, “ Florida was ceded 
by Spain, (by the treaty of 1763,) and its extent westwardly 
was fixed to the lakes Pontchartrain and Maurepas and the 
river Mississippi.” ‘“ We had a common right of navigation 
in the part of the river between Florida, the island of Or- 
leans, and the western bank.” “If we appeal to the law of 
nature and nations, as expressed by writers on the sub- 
ject, it is agreed by them, that were the river, where it 


(a) 2 Pitk. Hist. 511. (b) 2 Pitk. Hist. 512. 
(¢) 1 Diplom. of the United States, 236. 
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passes between Florida and Louisiana the exclusive right of 
Spain,” &c. 

Reference has been already made to the provisions of the 
treaty of 1795, as conclusive upon both governments; and 
it may be added, that in the negotiations which preceded 
that treaty, as well as in the measures of both nations in 
carrying its stipulations into execution, by running the line 
agreed upon, West Florida, as belonging to Spain, is uni- 
formly considered as extending to the Mississippi, and 
Louisiana as confined to the western side of the line desig- 
nated in the treaty of 1763. 

It thus appears, that from the earliest periods of colonial 
history, Great Britain and Spain had insisted that Louisiana 
did not extend eastwardly beyond the Mississippi; that 
France finally yielded her pretensions by the treaty of 1763; 
and that from that period this question had been considered 
as settled and at rest, not only by all the parties to that 
compact, but especially by the United States. 

The next important document to be examined is the treaty 
of St Ildefonso, of October Ist, 1800, between Spain and 
France. One article of this treaty alone has been commu- 
nicated to the public, and that will be found recited in the 
treaty between France and the United States, of April 30th, 

1803(a), the first article of which is in these words, “ where- 
as by the article the third of the treaty concluded at St Il- 
defonso the 9th Vindemiare, an. 9, (1st October 1800,) &c. 
it was agreed as follows: ‘his catholic majesty promises 
and engages on his part to retrocede to the French Repub- 
lic, &c. &c. the colony or province of Louisiana, with the 
same extent it now has in the hands of Spain, and that it 
had when France possessed it, and such as it should be 
(telle qu’elle doit etre) after the treaties subsequently en- 
tered into between Spain and other states.’ And whereas in 
pursuance of the treaty and particularly of the third article 
the French Republic has an incontestable right to the do- 
main and to the possession of the said territory; the first 
consul of the French Republic desiring to give to the United 


(a) Land Laws, 42. 1 Laws U. States, 134. 
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States a strong proof of his friendship, doth hereby cede to 
the said United States in the name of the French Republic, 
forever and in full sovereignty the said territory with all its 
rights and appurtenances, as fully and in the same manner 
as they have been acquired by the French Republic, in vir- 
tue of the above mentioned treaty concluded with his cath- 
olic majesty.” 

It wil] not be pretended that this language is free from 
ambiguity ; and the probability is, from an anecdote related 
by one of the negotiators Barbé Marbois, in his recent work 
on the subject of Louisiana, that it was not accidental. It 
is now contended that this article reopens all the questions 
settled by the treaty of 1763, and acquiesced in by all par- 
ties from that period. Louisiana is no longer confined 
within the limits there prescribed, and Florida is to be re- 
duced down to what France and England had before insisted 
was properly included within that name. 

It will be remarked that France cedes to the United 
States what Spain had retroceded to her, upon the same 
conditions and subject to the same stipulations which were 
contained in the treaty of St Ildefonso. To that treaty re- 
ference must therefore be had to ascertain the extent of this 
cession. The term retrocede would seem to limit it to what 
had been before ceded ; such is the natural and most obvious 
signification of the term. In this sense it is used by this 
Court in Johnson vs. M’Intosh, 8 Wheaton, 584, where it is 
said, “ France ceded Louisiana to Spain, and Spain has since 
retroceded the same country to France. At the time both 
of its cession and and retrocession, &c.” 

But it was the province of Louisiana: was it ceded as 
France claimed it prior to 1763, with an extension of limits 
dictated by political ambition and future aspirations, rather 
than by actual occupancy ; with vague and undefined boun- 
daries, which had been contested by Spain in one quarter 
and by England throughout nearly their whole extent, or 
with the boundaries solemnly and deliberately settled and 
recognised by treaty, the concurrent act of all the parties 
interested? Was it that Louisiana which an ambitious mo- 
narch claimed to extend so far to the north and east as to be 
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intimately connected with the Canadas, and to confine 
English possessions between the ocean and the Alleghanyy 
or such as it was admitted to be when these lofty preten- 
sions were abandoned, and its limits clearly and for the first 
time defined? Had the subsequent transfer to the United 
States never been made, our interest and our policy would 
have dictated an answer to these interrogatories, which 
reason would have sanctioned, and which argument would 
have confirmed. We never for a moment should have 
yielded to a pretension which went to unsettle our western 
boundary and title throughout the whole extent of the Ohio 
and Mississippi. But the whole character of the controversy 
was changed by our acquiring a new interest ; and we, by 
virtue of the cession of Louisiana to us, claimed to the full 
extent of the wildest pretensions of France when in the ple- 
nitude of her power ; pretensions obsolete, unwarranted, and 
long since formally surrendered. 

But these several forms of specification are annexed to the 
terms of cession, and these specifications, it is submitted, 
were introduced with a view to limit and restrict, not to 
extend the generality of the previous language. 1. With 
the same extent that it now has in the hands of Spain. 2. 
And that it had when France possessed it. 3. And such as 
it ought to be after the treaties subsequently entered into 
between Spain and other countries. Such is the language 
of the treaty of St Ildefonso, to which the United States was 
no party. 

1. With the same extent that it now has in the hands of 
Spain. We have seen that Spain from a very early period 
resisted the extension of Louisiana to the eastward of the 
Mississippi: that she was a party to the treaty of 1763, with 
England, then owning the Floridas, which in this country 
has been judicially and diplomatically considered as fixing 
the limits of that colony. She had acquired possession of 
Louisiana, in 1769,—of the whole country having that appel- 
lation ; but still, with the boundaries which had been settled. 
When she acquired the Floridas in 1783, no change of limits 
was introduced. In her treaty with the United States, in 
1795, they are recognised by both parties as still subsisting. 
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a then did Spain possess the territory in question, under 
name of Louisiana? Never. The first specification 


then fails our opponents ; and these three clauses must be 
irst considered as cumulative and concurrent; all must be com- 
ted plied with. 
uld 2. Thatithad when France possessed it. What period is re- 
ich ferred to? J)id it mean at the period when the enterprising La 
uld Salle first descended the Mississippi, which the French con- 
ave sidered the first possession ; or when a few adventurers endea- 
ern voured to establish a settlement at Biloxi, which was speedily 
hio abandoned; or when her restless monarch, stretching his in- 
rsy fluence from the northern lakes to the Gu]f of Mexico, was 
by labouring to effectuate his gigantic project of attaining the 
ull ascendancy over the entire continent? Or, was that period 
le- referred to, when compelled to surrender these lofty preten- 
ind sions, she compromised with her opponents, and fixed irre- 
vocably the bounds of her American dominions? Unques- 
the tionably, the latter. Such were the limits fixed by all the 
ad, parties in interest, in 1762, 1763. It has been objected that 
to France never did possess Louisiana to this limited extent; 
ith that she ceded it to Spain on the same day on which the pre- 
2. liminaries were signed, and consequently never had any title 
as to the country with these defined boundaries. But the ces- i 
to sion to Spain was made by a secret treaty, which has never ' 
ge to this day been published to the world, and which was not / 
as known to be in existence until April 1764, nor carried into f 
execution by the transfer of possession, until August 1769. } 
of From the autumn of 1762 until August 1769, a period of ; 
od near seven years, France was in possession of Louisiana, ' 
he with these ascertained and settled limits; and at no other ¥ 
th period of time were the bounds either of her settlements or ) 
ry her claims defined, even by herself. To this period then, ' 
ig this clause of the treaty must have had reference, and this | 
of construction, and this alone, will reconcile the different 
5}. clauses with each other; with what is reasonable, or what is ' 
d. honest. 
ts 3. Such as it ought to be after the treaties subsequently 
in entered into between Spain and other countries. It may 
g. well be doubted whether this phrase has, or was intended to i 
‘ 
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have any reference to the subject of boundary. It may mote 
reasonably be understood to look to those stipulations whieh 
Spain had made with other nations, particularly with the 
United States ; conceding to us the free navigation of the 
Mississippi, and a right of deposit at New Orleans. 

If, however, it be considered as referring to the subject of 
boundary, what construction can it receive? Subsequently 
to the possession of France, Spain had entered into but two 
treaties which can in any manner affect the question: That 
of 1783, in which Great’ Britain ceded the Floridas to her, 
by virtue of which in her negotiations with the United States 
she claimed to carry her rights up the Mississippi, as far 
north as the mouth of the Yaroo ; but never urged, as the 
proprietor of Louisiana, any rights to the eastward of the 
Mississippi. The treaty of 1795, already cited, was the se- 
cond treaty which Spain had made, and that, as has been 
shown, expressly recognises the Mississippi as the common 
boundary of Louisiana and West Florida. 

With these three clauses of description, of limitation, not 
of enlargement, was this territory ceded to France in 1800. 
Should doubts still exist as to its extent, it is reasonable that 
we should be allowed to remove them, by reference to the 
contemporaneous acts of all parties. The treaty of St Ilde- 
fonso appears to have been signed on the Ist of October 1800. 
The diplomatic history of our own government shows that 
the negotiations with France, which terminated by our ac- 
quisition of Louisiana, commenced in January 1803, and that 
the result was not known in the ceded country until a late 
period in that year. The royal order from the king of Spain 
for the delivery to France, was issued at Barcelona, October 
15, 1802. It directs the delivery to be made to general 
Victor or other officer authorised by the French republic; 
and he is to be put in possession of “ the colony of Louisiana 
and its dependencies, as also of the city and island of New 
Orleans, with the same extent that it now has, that it had in 
the hands of France when she ceded it to my royal crown, 
and such as it ought to be after the treaties, &c.” On the 
18th of May 1803, Don Manuel de Salcedo, the governor of 
the provinces of Louisiana and West Florida, and the Mar- 
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quis de Casa Calvo, who were the commissioners to deliver 
the possession to the French authorities; issued their pro- 
clamation announcing the fact of cession, and that the treaty 
was to be “ executed in the same terms that France ceded 
it to his majesty, in virtue of which the limits on both shores 
of the river St Louis or Mississippi, shall remain as they 
were irrevocably fixed by the 7th article of the definitive 
treaty of peace, concluded at Paris on the 10th of February 
1763, according to which the settlements from the river 
Manchac or Iberville, to the line which separates the Ame- 
rican territory from the dominions of the king, are to remain 
under the power of Spain, and annexed to West Florida.” 

The final act of delivery to the French commissioner, is 
dated November 30, 1803, and purports to transfer the pos- 
session “‘ of Louisiana and its dependencies, as also of the 
city and island of New Orleans, to the same extent which 
they now possess, and which they had in the hands of France 
when she ceded them to the crown of Spain.” These three 
documents have recently been submitted to congress in a 
communication from the president, and will shortly consti- 
tute a part of the history of the nation. The two first, which 
are very explicit, bear date when it was not supposed that 
this country would have an interest in the subject. They 
may be regarded as the contemporaneous exposition by both 
France and Spain of the language of the treaty of cession. 
No other power deriving interests under them, or either of 
of them, can question the construction which they have 
agreed to place upon their own agreement. 

But the United States did accept a delivery of this same 
country as a full and complete execution of the treaty with 
France, and recognized by the public act of their commis- 
sioners, of December 20, 1803, the full performance by Spain 
of the treaty of St Ildefonso, and by France of her engage- 
ments in the treaty of the preceding April. ‘Two separate 
conventions between the United States and France were 
executed on the same day with the treaty of cession. The 
first of these (1 L. U. S. 140) stipulates for the payment of 
the consideration money for the purchase of Louisiana. The 
second article of this convention, and the third of the second, 
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make the payments to fall due after the possession of Lou- 
isiana shall be given. By making the payments, we acknow- 
ledged that France had fully complied with the engagements 
to put us In possession. 

The general principles of law may with propriety be re- 
ferred to, as furnishing the best and safest guides in the in- 
terpretation of public as well as private compacts. Both 
France and Spain have derived their jurisprudence from the 
civil code, and among all of them this general rule will be 
found. “The obscurities and uncertainties of obligatory 
clauses, are to be interpreted in favour of the party who 
obliges himself: and the obligation must be restricted to the 
sense which lessens the obligation; for he who obliges him- 
self, does it as little as he can, and if the other party is not 
satisfied, he is bound to require a clearer and fuller expla- 
nation of the meaning of the clause(a). 

The conclusion then to which we are brought by all these 
different views of the subject is the same; and it is confi- 
dently submitted, that by no fair interpretation of the lan- 
guage of the treaty of St Ildefonso, can it be understood to 
have conveyed to France any portion of what was known 
and occupied as West Florida; and that no portion of it was 
ceded to the United States under the name of Louisiana. 

Should it appear, however, that we have misapprehended 
the force of the arguments which have been presented, we 
claim the judgment of the Court upon other grounds. 

From the year 1804 the United States claimed to give 
such a construction to the two treaties that have been con- 
sidered, as would pass the title to the country east of the 
Mississippi as far as the Perdido. This claim was, however, 
confined to diplomatic discussion; it was not made public, 
no notice of it was communicated to the world, nor was it 
manifested by any overt act or proceeding. Until the year 
1810 nothing was done to enforce this claim. During this 
interval, while Spain continued in the full and entire exer- 
cise of her sovereign authority over this territory, unques- 
tioned, so far as the world could know, the grant in question 


(a) Domat. Lib. [. tit.1, Sec. 2, No. 15. 1 Pothier on Oblig. (En. Ed.) 52, 
7th rule. 
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was concluded; the title of the plaintiffs emanated from 
this sovereign, de facto. In our recent controversy with 
Great Britain, in relation to the north eastern boundary, it 
appears to have been agreed by both parties to be a funda- 
mental principle of public law and of common justice, that 
the acts of a sovereign power over the territory which it has 
ceded, are lawful until possession has been transferred(a). 
This principle has been recognised by various acts of con- 
gress, which admit the validity of grants made by France 
and Spain, both in the lower and upper Louisiana, up to 
the day when formal possession was taken by the American 
authorities. Upon this principle the validity of this title 
might be safely placed. It would be the height of injustice, 
for the government of the United States to annul all grants 
made by the Spanish functionaries, during the time that 
Spain occupied the country, virtually by our permission and 
under a claim of right. 

In the year 1810, after Spain had become the scene of 
turbulence and revolution, and the reins of government 
over her colonies had dropped from her hands, when various 
movements were made in the Floridas, which threatened 
danger and inconvenience to us; the President of the United 
States issued a proclamation, by virtue of which this terri- 
tory was occupied by the American troops. This proclama- 
tion, dated October 27, 1801, (5 Wait’s State Papers,) al- 
though it asserts the right of the United States to the terri- 
tory in question, represents it as a subject of discussion and 
controversy between the two governments; places the act 
upon the ground of an amicable proceeding, rendered ne- 
cessary by the subversion of the Spanish authority; and as- 
serts, that in the hands of the United States it.would still 
continue “ the subject of fair and friendly negotiation and 
adjustment.” It did continue the subject of much discus- 
sion, until all the differences between the two nations were 
terminated by the treaty of February 22, 1819(b). By the 
second article of this treaty, his catholic majesty cedes to 


(a) Mr Clay to Mr Vaughan, 17th March 1828. 
(b) Land Laws, 53. 
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the United States, in full property and sovereignty, all the 
territories which belong to him, situated to the eastward of 
the Mississippi, known by the name of East and West Flo- 
rida. By the 8th article, all the grants of lands made before 
the 24th January 1818, by his catholic majesty, or by his 
lawful authorities, in the said territories ceded by his ma- 
jesty to the United States, shall be ratified and confirmed 
to the persons in possession of the lands, to the same ex- 
tent that the same grants would be valid if the territories 
had remained under the dominion of his catholic majesty.” 

This is by its terms, *so far as relates to these articles, a 
treaty of cession. The first article so purports to be; the 
second purports to fix limits, but its provisions are ex- 
pressly confined to the territories west of the Mississippi. 
The preamble sets forth, that the two parties have agreed 
‘to settle and terminate all their differences and pretensions 
by a treaty.” 

One of the most interesting of these differences respected 
the country lying between the Mississippi and the Perdido. 
Each party had pretensions to it; those pretensions had 
been warmly urged ; numerous private rights were dependent 
upon the decision of them. All these matters were either 
settled by the treaty, or they still remain open. If settled, 
it is by the general terms of cession: they are sufficiently 
comprehensive; they embrace “ all the territories which 
belonged to the king of Spain eastward of the Mississippi, 
known by the name of East and West Florida.” 

Had this territory continued under the power of Spain, 
had the United States not in 1810 occupied it by force of 
arms, no room for controversy would have existed. Can 
that act of occupation, preceded by the proclamation of 
Mr Madison, followed up by similar declarations, that it 
was not in any manner designed to preclude discussion, but 
to leave the question of title for subsequent adjustment un- 
affected by this procedure; in any manner change the rela- 
tive rights of the parties, or vary the construction to be given 
to the treaty of 1819? Nor can our own municipal pro- 
ceedings be resorted to, to aid in interpreting the treaty. 
Spain is not to be affected by our legislative or executive acts; 
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and if any thing of that kind is resorted to for the purpose 
of affecting the interests of her, or of her grantees, this go- 
vernment will stand condemned as guilty of a gross breach 
of good faith, and of a positive fraud upon the other con- 
tracting party. 

A reference to the correspondence between the parties to 
the negotiation, will show that such was not their design. 
On the 24th October 1818, Don Onis, the Spanish minister, 
communicated to Mr Adams, the American secretary of 
state, his project for this stipulation in the treaty, and he 
proposed to cede, “in full property and sovereignty, the 
provinces of East and West Florida, with all their towns and 
forts, such as they were ceded by Great Britain in 1783, 
&c.” The answer of Mr Adams to this communication is 
not published among the documents transmitted to congress 
on the 7th December 1818, but was afterwards made public. 
It will be found to contain the following explicit language. 
“The uselessness of any stipulation on the subject of this 
first proposition is further demonstrated by the nature of the 
second, in which you announce your authority to cede all 
the property and sovereignty possessed by Spain in and over 
the Floridas. The effect of this measure being necessarily 
to remove all causes of contention between the contracting 
parties with regard to the possession of those territories, and 
to every thing incidental to them; it would be worse than 
superfluous to stipulate for restoring them to Spain, in the 
very treaty by which they are to be ceded in full sovereignty 
and possession to the United States.” And in a subsequent 
part of the same communication, it is also said in reference 
to the stipulations of a former treaty; “ whatever relates in 
them to limits, or to the navigation of the Mississippi, has 
been extinguished by the cession of Louisiana to France, 
and by her to the United States, with the exception of the 
line between the United States and Florida, which will also 
be annulled by the cession of Florida, which you now pro- 
pose.” 

The project of the treaty delivered by Don Onis under 
date of the 9th February 1819, and the counter project of 
Mr Adams on the 13th of the same month, will be found in 
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the papers communicated by the president to congress on 
the 7th December 1819; and in p. 50 of the same documents 
will be found the remarks of M. de Neuville, who was active 
in his efforts to bring the parties to a settlement. “It is 
agreed by both parties that the article stipulating the ces- 
sion of the Floridas, shall be so framed as to cover the 
honour of both parties, and prove that the treaty is an ami- 
cable convention, divested of all mental reservations, dis- 
guise or recrimination.” 

But the language of the treaty would seem to preclude all 
possibility of question. The cession by the king of Spain 
of “all the territories which belonged to him, situated to 
the eastward of the Mississippi, known by the name of East 
and West Florida,” by its terms embraced the territory in 
question. ‘That was known by both countries, and repeat- 
edly called West Florida. In fact the two Floridas received 
their names by the same act which fixed their limits, the 
proclamation of 1763. In retaining those names the same 
boundaries were preserved, and were never departed from. 
Spain is equally precluded from gainsaying the words of 
cession, as the United States from questioning the words of 
description. By adopting any limitation, the treaty would 
not do what it purported to do; all the differences be- 
tween the two nations are not composed; all the terri- 
tory known by the name of East and West Florida was not 
ceded; mental reservations must have been made; dis- 
guises must have been assumed, and recriminations must 
ensue. 

If this then be the true exposition of the treaty, the lan- 
guage of the 8th article would seem conclusive upon the 
case. ‘That provides that “ all the grants of land made be- 
fore the 24th of January 1818, by his catholic majesty or by 
his lawful authorities in the said territories, ceded by his 
majesty to the United States, shall be ratified and confirmed 
to the persons in possession of the lands, to the same extent 
that the same grants would be valid if the territories had 
remained under the dominion of his catholic majesty.” No 
distinction is made between that part of West Florida which 
we occupied in 1810, and that which still continued under 
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the authority of Spain. All are put upon the same foot; all 
is ceded ; and all grants throughout the whole are confirmed. 
In De la Croix vs. Chamberlain, 12 Wheat. 599, this Court 
remarked, “ if the United States and Spain had settled this 
dispute by treaty, before the United States extinguished the 
claim of Spain to the Floridas, the boundary fixed by such 
treaty would have concluded all parties. But as that was 
not done, the United States have never, so far as we can 
discover, distinguished between the concessions of land 
made by the Spanish authorities within the disputed terri- 
tory while Spain was in the actual possession of it, and 
concessions of a similar character within the acknowledged 
limits.” 

It was strenuously insisted in the court below, and we are 
apprised that the same point will be again pressed, that the 
judicial tribunals of the United States are precluded from 
investigating this question, and giving a different construc- 
tion to these treaties from that which they have received 
from the executive and legislative departments of the go- 
vernment. We apprehend that the question before the Court 
is one of a purely legal kind. In a recent correspondence 
between the Spanish minister and our own executive upon 
the subject of these grants, the former was especially re- 
ferred to these tribunals as alone competent to investigate 
and decide upon the question of right. An American citizen . 
has a right to demand protection from the courts of his 
country against the lawless acts of the executive, and the 
unconstitutional proceedings of the legislature. 

In the decision of this question the plaintiffs invoke the 
aid of treaties. They place their claim upon the language 
of treaties which the constitution has made the law of the 
land, and which cannot be annulled by the executive, or by 
) the legislature. 

: But have these departments of the government assumed 
ground, which will in case of a favourable decision involve 
: them in controversy with the judiciary? We have endeav- 
) oured throughout the whole argument to show that in every 
} step we have taken we are sustained by the executive. We 
submit as conclusive upon the subject the executive con- 
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struction of the treaty of 1819, in relation to the grant made 
to Don Pedro de Vargas. This grant included all the land 
previously ungranted to the westward of the Perdido, “ com- 
prehending all the waste lands which belong or may belong 
to Spain, and are in dispute or reclamation with the United 
States according to the tenor of treaties(a).” ‘This was one 
of the three large grants of which our government demand- 
ed, and obtained from Spain, an express act nullifying and 
avoiding them, as made in fraud of the 8th article of the 
treaty. Upon what principle was this done unless upon the 
admission that the lands were grantable by Spain, and that 
if the date was anterior to the period prescribed in the 
treaty, the concession would be valid to pass the title. 

In reference to the acts of congress, it may well be ques- 
tioned, whether any mere municipal act of domestic legisla- 
tion can be legitimately appealed to for the purpose of aid- 
ing in the interpretation of treaties. They were unknown 
to Spain; she was in no manner bound by them, nor ought 
they to possess this effect. 

But it is by no means apparent that any such language was 
used or any such intention entertained by congress. Nearly 
all their legislation on the subject grew out of the act of 
occupation in 1810, and should be construed in subordina- 
tion to the language of the president’s proclamation. A 
careful examination of these acts will show a cautious and 
guarded avoidance of this question. The act of March 26th 
1804(b), sect. 1, declares “ that all that portion of country 
ceded by France to the United States under the name of 
Louisiana, which lies south of the Mississippi territory, and 
of an east and west line to commence on the Mississippi 
river at the 33d degree north latitude and to extend west to 
the western boundary of said cession, shall constituté a ter- 
ritory of the United States under the name of the territory 
of Orleans.” Sect. 12. “ The residue of the province of 
Louisiana shall be called the district of Louisiana.” 

The act of February 20, 1811 provides in the first section, 
“That the inhabitants of all that part of the country or ter- 


(a) Land Laws, 72. 
.b)3 Laws U. States, 603. 
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ritory ceded under the name of Louisiana, &c. contained 
within the following limits ;” the first lines are to the west- 
ward of the Mississippi, which river is reached at the 33d de- 
gree north latitude ; “ thence down the said river to the river 
Iberville, and from thence along the middle of the said river 
and lakes Maurepas and Pontchartrain, to the Gulf of Mex- 
ico.” 

The act of April 8, 1812, for the admission of the state of 
Louisiana into the union, in its first section prescribes the 
same limits. 

The act of April 14, 1812 is the first which professes to 
legislate directly upon this tract of country, and in enlarg- 
ing the limits of Louisiana so as to embrace a portion of it, 
it styles it “all that tract of country comprehended within 
the following bounds,” no longer employing the phraseology 
before applied to the undisputed country ; “ all that part of 
the territory or country ceded under the name of Louisiana.” 

The acts annexing other portions of this territory to Mis- 
sissippi and to Alabama are equally guarded in their terms ; 
nor am J aware of any one act of congress, which in precise 
and positive language calls this country a part of that which 
was ceded to us under the name of Louisiana. 

This great and interesting question, which has heretofore 
been discussed diplomatically between the representatives 
of the two nations, where interests were involved in it, upon 
grounds of policy and national interest, is now presented 
for decision as a merely legal question. It has ceased to be 
a national controversy, and has assumed a shape peculiarly 
fitted for this tribunal. 

The ultima ratio legis is, to be the arbiter, instead of the 
ultima ratio regum. No department of the government can 
take exception at a decision in favour of the plaintiffs, and 
it is confidently hoped, that if the treaties according to their 
fair construction (the supreme laws of the land) by a just 
interpretation can sanction their title, it will here find its 
confirmation. 


Mr Jones, for the appellees. 
This case comes up for decision on the third exception, 
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taken by the respondent in the court below, which was sus- 
tained in that court, and the petition of the appellant there 
discussed. 

That exception was as follows: 

“For that the petitioners do not set forth any right of 
recovery of the land demanded by them, for that they allege 
that the land demanded by them, lies in a district former- 
ly called Feliciana, within the late province of West Flori- 
da, and petitioners claim under a grant made by the Spa- 
nish governor of land situated in said district, to the person 
under whom they allege that they derive title, at New Or- 
leans, on the 2d of January 1804, and subsequently confirmed 
by the Spanish government ; whereas, all that section of 
country which was formerly called Feliciana, was long be- 
fore the alleged date of said grant, ceded by the government 
of Spain to the government of France, and by the govern- 
ment of France to the United States ; and the grant afore- 
said is null and void, and has no effect whatever, and the 
officers making the same had not then and there any right 
or authority so to do.” 

The point then for the decision of the Court is, whether 
the plaintiffs, by their petition and the documents annexed, 
exhibit a prima facie right and title to the lands demanded 
by them ; or according to the specific objection made by the 
defendant, had the Spanish governor of Louisiana any right 
on the 2d of January 1804, at New Orleans, to make this 
grant to Jayme Jorda, of $40,000 arpents, or is it in any 
way confirmed by any laws of the United States or of the 
state of Louisiana ? 

This question is to be solved by deciding what were the 
limits or boundaries of the territory ceded by Spainto France 
in 1800, and by France to the United States in 1803, under 
the name of Louisiana. 

The district of country within which the lands claimed 
are situated, did not form part of the territory erected into 
a state, under the name of Louisiana. This act passed Fe- 
bruary 1811. In April 1812, congress passed an act enlarg- 
ing the limits of the state; and the parish of Feliciana, within 
which these lands are, forms a part of this district. 
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This has more the appearance of a question of fact, than 
of law; but the parties have treated it as of the latter char- 
acter, as resting on facts of a public and notorious nature, of 
which courts will take notice without proof. . The divisions, 
districts and boundaries of a country are as much a matter 
of law, as the existence of the government, and of the Court 
itself. Starkie’s Ev. Part 111. 410 to 428. Part II. 164. 

The question raised seems moreover to belong rather to 
politics than law; it rests upon the construction of a treaty; 
and of the construction of a treaty, as a general question, 
the government is the best judge ; and where the govern- 
ment has decided upon a line of construction, there would 
be great embarrassment and ought to exist very paramount 
reasons, even with all the power and control given to courts 
under our very peculiarly organised federation, to warrant 
their departure from the construction given by the govern- 
ment. 

The defendant then insists, and it is the first line of de- 
fence which he raises against the attack of the plaintiffs : 

1. That it has been long since settled and established 
by the government of the United States, that the territory in 
question was ceded by Spain to France in 1800, by France 
to the United States in 1803; and that the courts of the 
United States are bound by this interpretation of that treaty. 

The act authorising the President of the United States to 
take possession, or the act erecting Louisiana into a terri- 
tory, cannot of themselves, and without the aid of extrinsic 
facts, decide the matter, because they no where recognize 
any specific limits of Louisiana : but by what authority other 
than the treaty of 1803, and the construction contended for 
by the appellee, and adopted by the government, was Mo- 
bile taken possession of in 1804, and erected into a separate 
revenue district, immediately on the ratification of the treaty ? 
Act of congress of 24th February 1804, sect. 11. Procla- 
mation of the President, 27th October 1810. State Papers, 
Vol. V. 

Again, when in 1812 congress annexed this very territory to 
Louisiana, then already a state, could any thing more deci- 
sively mark and ascertain the clear construction and inter- 
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pretation of congress, that this district of country was ceded 
by Spain to France in 1800, and by France to the United 
States in 1803—can the courts of the United States, after 
such conclusive evidence of the acts of the government, con- 
sider the question as open, whether this territory was thus 
ceded or not? 

From the acquisition of Louisiana in 1803, to the period 
of the conclusion of the treaty with Spain, by which Florida 
was ceded to the United States, there has been an uninter- 
rupted series of legislative acts affecting the territory, which 
the appellants say remained the property of Spain until the 
Floridatreaty. Cited acts of congress 2d March 1805, 21st 
April 1806, 3d March 1807, 3d March 181], 12th Decem- 
ber 1811, 25th April 1812, 12th and 18th April 1814, 3d 
March 1819, 11th May 1820, 8th May 1822, 27th February 
1814. 

All these various aets of congress clearly recognise the 
interpretation, that the territory in question was ceded to 
the United States by the treaty of Paris in 1803; and the act 
of 25th April 1812 legislates on the subject of this identi- 
cal territory by description, viz. territory east of the island 
of Orleans, and west of the Perdido: and yet the position 
taken by the plaintiffs in this case, calls upon this Court to 
decide that this territory formed no part of the United States 
until it was annexed to it by the treaty of Washington of 
22d February 1819. Hundreds if not thousands of certifi- 
cates have been issued by the land commissioners to indivi- 
duals under the acts of 1819, 1822, and 1825, conferring 
titles, as against the United States, to lands lying within 
this territory, and covered by grants similar to the plaintiff’s. 
The plaintiffs demand that all this solemn legislation, and 
all these judicial proceedings, are to be considered as so 
much usurpation on the part of the government of the 
United States on the rights of his Catholic majesty and his 
subjects. It will surely require some very cogent arguments, 
and avery imperious necessity of duty, to induce this Court 
to decide in contradiction to such a series of acts of the 
government. The states of Alabama and Mississippi were 
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created in 1817, and they also according to the doctrine, 
contended for by the plaintiffs, were made up of large por- 
tions of his catholic majesty’s dominions ; for such is the 
direct consequence of maintaining that the territory east 
of the island of Orleans and west of the Perdido, was not 
ceded to the United States by the treaty of 1803, but only 
by the treaty of 1819. It is left to the Court to imagine the 
consequences of such a conclusion. 

The question involved in this case has been raised and 
decided in the state courts, viz. in Newcombe vs. Skipwith, 
1 Martin’s Reports, 151. 

The general principle, and rule of decision, that courts 
follow the construction put upon treaties by their govern- 
ments, is laid down in the United States vs. Palmer, 3 
Wheat. 610; the Divina Pastora, 4 Wheat. 52; Williams vs. 
Armroyd, 7 Cranch, 433, 434 ; where this Court expressly de- 
clares, that it follows the opinion of the government on a 
question of political law. Indeed the principle is too ob- 
viously a necessary corollary of the connection of courts of 
justice with the government under which they are establish- 
ed, to require elaborate illustration. Under this point of 
view, it is conceived that this Court is concluded from en- 
tertaining any other opinion, than that which has already 
been expressed by the government and all its citizens, except 
those few whose private interest induces them to cling to 
an exploded fallacy. 

2. It is now secondly urged, that the plaintiffs are estop- 
ped by their own petition, from alleging that the territory 
in question was not ceded by the treaty of 1803. In order 
to give jurisdiction to the court, they were obliged to allege 
that the parish in which the immovable claimed by them 
lies, is within the state of Louisiana, which is the jurisdic- 
tional limit of the court. If within its jurisdictional limits, 
how and when did it become so? Feliciana was, as de-- 
fendant insists, made part of Louisiana in 1812; but if not 
ceded till 1819, no law or act has been passed since that 
time, annexing it to, and constituting it part of the state of 
Louisiana, and the court below had not jurisdiction over the 
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subject. The allegations of the plaintiff and his reasonings 
are thus destructive of each other. 

3. The defendant contends that if the question is gone 
into, historical facts and the official acts of the French and 
Spanish governments and a just interpretation of the treaties 
of 1800 and 1803, establish conclusively, that the colony or 
province of Louisiana was ceded to the United States, with 
an extent which reached on its eastern boundary to the river 
Perdido, and included the district in which the lands that 
plaintiffs claim is situated. The state papers containing 
the correspondence of our ambassadors, Mr Pinkney and Mr 
Monroe, with the Spanish ministers, embrace nearly all that 
can be said upon the subject. See State Papers, Vol. XII. 
p- 15 to 81, and 197 to 280. To reduce the matters there 
stated to some order, and to add what has since transpired, 
is all that will be undertaken. ‘The object of any deduction 
of facts on this subject, is to show that France at some time 
possessed the territory in question under the name of Loui- 
siana ; if this point is established there is an end of the con- 
troversy, for Spain was bound by the treaty of St Ildefonso, 
made in 1800, to restore to France whatever territory was 
in her possession, which France had at any time held under 
the name of Louisiana. This is too obviously its meaning 
to require to be dilated upon. The words of that treaty are: 
“‘His catholic majesty promises and engages on his part to 
retrocede to the French republic, six months after the full 
and entire execution of the conditions and _ stipulations 
herein relative to his royal highness the duke of Parma, the 
colony or province of Louisiana, with the same extent that 
it now has in the hands of Spain, and that it had when France 
possessed it, and such as it should be after the treaties sub- 
sequently entered into between Spain and other states.” 
The French text is, “ Sa majesté catholique promet et s’en- 
gage de son cote, a rétrocéder a la republique Frangaise, six 
mois apres l’exécution pleine et entiére des conditions et 
stipulations ci-dessus, relatives 4 son altesse royale le Duc 
de Parme, la colonie ou province de la Louisiane, avec la 
méme étendue qu’elle a actuellement entre les mains de 
Espagne, et qu’elle avait lorsque la France la possédait, et 
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telle qu’elle doit étre, d’aprés les traités passés subséquem- 
ment entre l’Espagne et d’autres etats. 

It was ceded by France to the United States in the same 
terms. 

Did France then, at any time, ever possess any territory 
as far or farther to the east of the island of Orleans as the 
present parish of Feliciana, viz. the territory between the 
river Mississippi and the eastern branch of Pearl river ? 

The discovery of Louisiana by La Salle in 1682; his un- 
successful attempt to form a settlement at Rio Colorado de 
Texas in 1685; the expedition and settlement of Iberville in 
1699, at Dauphin Island and Biloxi, where he remained 
governor for twenty-three years, and exhibited a character 
for enterprize and perseverance, which has not been Sur- 
passed ; are clothed with the character of historical events; 
and this spot, far eastward of the present state, was the first 
to receive the name of Louisiana. It was twenty-three years 
after the period of the settlement of the French at Dauphin 
Island and Biloxi, before the head quarters of the province 
were moved to the banks of the Mississippi. At the barren 
and inhospitable Biloxi, Iberville, constrained by orders, 
maintained his government long after his own judgment was 
convinced that the fertile bank of the Mississippi was des- 
tined to be the site of an immense metropolis. These 
events, and the general settlement of the country, are mi- 
nutely detailed in a recent publication, and the authorities 
from which they are taken, are referred to. Martin’s His- 
tory of Louisiana, Vol. 1. from page 122 to page 300, who 
cites Charlevoix, Laharpe, Vergennes, Dupratz, and the 
records of the country. 

That France always gave a limit to Louisiana, which em- 
braced the territory in question, may be further seen by the 
grant to Crozat, made in 1712, in which Crozat is appointed 
solely to carry on trade, “in all the lands possessed by us, 
and bounded by New Mexico and the lands of the English 
Carolina, all the establishments, ports, havens, rivers, and 
principally the port and haven of the island of Dauphin, 
heretofore called Massacre ; the river of St Louis, heretofore 
called Mississippi; from the edge of the sea, as far as IIlinois, 
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together with the river of St Philip, heretofore called the 
Missourys; and of St Jerome, heretofore called Ouabache; 
with all the countries, territories, lakes, within land, and the 
rivers which fall directly and indirectly into that part of St 
Louis.” 

The manner in which France dispossessed herself of Lou- 
isiana in favour of Great Britain and Spain by the treaty of 
1763, ceding the part of Louisiana east (to the left) of the 
island of Orleans to Great Britain, and the island of Orleans 
and the part of Louisiana west of the Mississippi to Spain; 
the consolidation of the part of Louisiana thus acquired by 
England with other territory ceded to her by Spain in 1763, 
whjch consolidation constituted the province of West Flori- 
da; and the subsequent acquisition by Spain of West Florida, 
thus embracing part of Louisiana, in 1783, are so fully and 
explicitly detailed in the correspondence of our ministers, 
contained in the state papers at the place cited, in the rea- 
sons given for the judgment of the court, and in the extract 
from the treatise on American diplomacy, that it would only 
lead to repetition to anticipate them. For the same reason 
the Court is referred to these extracts for a critical analysis 
of the language of the treaty, from which it will be found 
that to consider the territory in question as ceded by Spain 
to France, and by France to the United States is the only 
key to the peculiar and otherwise inexplicable phraseology 
of these treaties. That this peculiar phraseology applied to 
the dimensions of the territory to be ceded rather than to 
any other modifications it had undergone by treaty, is clearly 
deduced from the terms used. His catholic majesty retro- 
cedes to France, “ the colony or province of Louisiana with 
the same extent that it-now has in the hands of Spain, and 
that it had when France possessed it, and such as it should 
be after the treaties subsequently entered into between Spain 
and other states.” 

The words the same extent are to be understood as apply- 
ing to each member of the sentence, viz. with the same ex- 
tent that it now has in the hands of Spain, and with the 
same extent that it had when France possessed it, and with 
such extent as it has or ought to have after the treaties sub- 
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sequently entered into between Spain and other states; this 
is obviously the meaning of this peculiar phraseology, and 
it is confirmed by adverting to the French text, where the 
word telle is placed in the feminine to accord with étendue, 
the last preceding substantive. From these premises, there 
can be no doubt that the learned judge of the court of the 
first instance is fully borne out and supported in the con- 
clusion that the country east of the island of Orleans, in- 
cluding Mobile, &c. to the Perdido, was from 1682 to 1763 
in possession of France under the name of Louisiana; that 
it was ceded and intended to be ceded to her again by Spain 
in 1800, and by France to the United States in 1803. The 
arguments pro and con on this subject are well summed up 
ina publication entitled, Diplomacy of the United States. 
From this work it appears, that during the negotiations 
which ended in the peace of 1783, at an unsuspicious mo- 
ment, Spain herself admitted that the country bordering on 
the east side of the Mississippi, previous to the war of 1756, 
belonged to France. 

This law lays down the principle, that where there are 
two purchasers from the same vendor, who have both paid 
the price, he who gets first into possession is to be main- 
tained in the title. ‘To prepare for the application of this 
law, it is laid down, that nations are mere moral beings, 
and that they are to be governed in all the contracts which 
they enter into among them, by the same rules by which 
contracts of the same nature are governed, when entered 
into between private persons. 

It is further assumed, that the United States are a mere 
purchaser from France; and plaintiffs’ grantee, in like man- 
ner, a purchaser from Spain, who was in the actual admin- 
istration of the country. It is next asserted, or sought to 
be inferred, that plaintiffs’ grantee was put in actual pos- 
session of his grant, before the United States took actual 
possession, in December 1803, and therefore, under the 
aforementioned rule of law, has a better title than the 
United States, or any persons deriving claim under them. 

The sophistry of comparing a cession by treaty, between 
nations, to an ordinary bargain and sale, and applying the 
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rules of law as to property among individuals to the trans- 
actions among nations, is almost too obvious to require re- 
futation. 

An act, erecting Louisiana into two territories, passed 
26th March 1804. 

The 14th section of that act annuls all grants made with- 
in the ceded territory, subsequent to the treaty of St Ilde- 
fonso, except to actual settlers, &c. 

No law of the United States has passed exempting grants 
such as that under which plaintiffs claim, from the nullity 
with which they are struck by this section of that law. For, 

1. This grant violates the usual powers vested in a go- 
vernor, and the laws, usages and customs of the Spanish 
government on this subject, in granting so large a quantity 
of land; and hence the ratification of the king was sought 
and obtained, but at too late a period to confer a title. 

2. No actual settlement is pretended or alleged. 

3. The grant exceeds a league square. 

It is not a little singular for the good faith of these large 
grants, that they are all located precisely between the Mis- 
sissippi and the. Perdido, all hurried through with the speed 
of lightning, compared with the usual pace of Spanish autho- 
rities, and made about the same period of time. That the 
payments are not in money but in certificates of credits, is- 
sued by the minister of finance. 

That the grant itself expressly declares the land to be 
within the province of Louisiana, for the caption is, Lwuisi- 
ana, Distrito de Baton Rouge ; that it is issued by Mo- 
rales, while he yet remained at New Orleans. With these 
concurring facts, it is not surprising that the government 
of the United States have refused to confirm eight or ten 
grants, which embrace 500,000 acres of land. 

After the liberal course of proceeding on the part of the 
United States, in relation to grants, up to the very period 
that possession was taken by her, after the long usurped 
retention of it by Spain, the Court, or any one else, can feel 
no commiseration either for the original grantees, parties 
to such gross frauds, or for speculating purchasers of doubt- 
ful titles. ‘Technicalities sometimes serve as handmaids to 
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justice; they may also be wisely used to defeat fraud; and 
the claim of the plaintiffs is of such a nature, and entitled 
to so little favour, that the Court would decide against it, 
even if they were obliged to rest their decision on a rigid 
technicality. Even if it were necessary to resort to sum- 
mum jus to extinguish it, it would work nothing but summa 
justitia. But this is not necessary. The plaintiffs’ title 
vanishes on the application of the plainest principles of law, 
and the most ordinary rules of decision. 

To any argument predicated on the ground, that Spain, 
being in actual possession, had a right to make grants, it 
may be answered, 

1. That from the Ist of October 1800, the country belonged 
to France, who transferred it to the United States in 1803, 
as she received it by cession from Spain. If France per- 
mitted it to be governed by Spanish authorities, from want 
of ability to take possession, or motives of convenience, the 
Spanish authorities could not go beyond mere acts of admi- 
nistration, viz. such as were necessary to maintain the bond 
of society; they were not at liberty to dispose of the public 
domain at their own will and pleasure; or to fill their coffers 
by its sale. To this extent alone, is any succeeding go- 
vernment held by the general principles of political law, 
(independent of special conventions) to recognise the acts 
of their predecessors, who have acted the de facto without 
being the de jure government. The United States suc- 
ceeded to the rights of France, and France was not bound 
to recognise acts similar to these, done after the date of the 
acquisition. It is not considered that the 3d article of the 
treaty, which secures the protection and enjoyment of pro- 
perty, is any limitation on the first article which transfers 
the province as fully, and in the same manner in which 
France received it from Spain. But even had it been 
justice and equity to recognise all ordinary acts of admi- 
nistration, still, every act which was in fraud of the real 
owner, he might disavow and refuse to ratify; these large 
grants of land, so unusual, and at variance with the ordi- 
nary Spanish regulations on this subject, carry too strongly 
on their front their character, to entitle them to any favour. 
Vou. I1.—2 M 
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The government of the United States has, as we have seen, 
gone very far in recognising every species of title which had 
the presumption of fairness, that emanated from the Spanish 
authorities, prior to the taking possession of the country, 
on the 20th of December 1803, and even up to 1810; but 
they have guarded their liberality from abuse, by imposing 
various reasonable conditions, within which the plaintiffs’ 
claim does not come. 

The acquisition of the United States was made in April 
1803, and no step was taken towards originating this title 
till October 1803, long after we may fairly presume the 
knowledge of the transfer was made public. The United 
States had the right, and they have exercised it, to refuse 
to ratify every such grant made after their title was acquired, 
and a fortiori after it was known ; and they have always re- 
fused to give any colour or shadow of legal right to claims 
of the magnitude of that under the wings of which plaintiffs 
seek to cover the tract of land in dispute, conceiving them to 
have been issued in fraud of their rights of sovereignty. 

The circumstance therefore of the petition and order of 
survey being made anterior to the taking possession by the 
United States, but posterior to the cession and while Spain 
was in actual possession ; cannot confer on the plaintiffs any 
right, if the United States, as they have uniformly done, re- 
fuse to ratify an incomplete title, which as sovereign they 
may refuse to do. 

2. As to all titles which emanate from the sovereign, 
and are set up against the sovereign himself, it is the go- 
vernment alone which can through its tribunals determine 
on such claims. 

The United States have instituted tribunals to decide all 
claims to lands, of whose want of liberality in confirming 
titles there has been no complaint ; except by a few indivi- 
duals whose claims are judged to have originated in fraud 
of the rights of the United States. The claim of the plain- 
tiffs has been presented for record and confirmation ; but it 
has not been approved or confirmed by the commissioners, 
or we should have heard such approval and confirmation 
alleged in the petition. The United States have given away 
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these very lands, and by doing so have not only manifested 
their liberality and wise policy, but conferred rights and 
created interests which, from the extent and variety of the 
persons interested, ought not now to be affected; unless in- 
deed the strictly impartial scale of justice preponderates 
against them, when indeed they must be extinguished even 
if the sword of justice be necessary to enforce the decree. 
Of such a result we have little apprehension, sustained as 
we are by such a mass of legislation and the substantial 
rules of political law. 

The question submitted in this case was gence at in De 
la Croix vs. Chamberlain, 12 Wheaton, 599. That case was 
decided on the technical ground, that an imperfect title 
could not sustain an action of ejectment. The same objec- 
tion might exist in this case, if the acts of the Spanish go- 
vernor and king are considered as without authority over 
the territory described after 1803. But the case is adverted 
to, principally with a view to an opinion advanced, as we 
presume by the deciding judge; for it is not a necessary rea- 
son for, or pivot of the decision of the Court. 

The references to the acts of congress, already given, show 
with what limitations the United States have confirmed titles 
which had their commencement after October 1800, viz. the 
date of the treaty cf St Ildefonso; that it is only grants 
limited as to quantity, viz. a league square, and which were 
accompanied by settlement, and considered by the commis- 
sioners to have commenced in good faith, which were thus 
confirmed. As to any grants which originated after Octo- 
ber 1800, conferring titles to land to an extent exceeding 
a league square, the 14th section of the act of 1804 at once 
annuls them, and no subsequent law has withdrawn its with- 
ering effect. This and the subsequent acts clearly show, 
that the United States considered that the cession by Spain 
to France, put an end to the power of Spanish officers, to 
make grants of land; and this doubtless was the strict law 
of the case. The possession of Spain after 1800, was nota 
possession as owner. Her officers could therefore only do 
administrative and conservative acts; and not acts of pure 
sovereignty. It is respectfully insisted, that the United 
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States drew a clear distinction as to dates, permitting grants, 
prior to 1800, to rest on their proper legality for validity; 
but constituting themselves into judges of all grants made 
subsequent to that period. They have confirmed all acts 
done, or grants made after October 1800, up to 1803; where, 
from the minuity or contracted dimensions, they carried pre- 
sumptive proof, that they were made in the ordinary exer- 
cise of sovereigniy, and in good faith, at least on the part 
of the grantees. They have even carried this liberality in 
favour of such grants, made prior to 1810, when the country 
was actually taken possession of. Joydra’s patent comes 
within no one of the confirming acts. 

The plaintifis must either succeed in establishing that 
Louisiana was bounded on the east by the Iberville and the 
lakes, or their grant falls to the ground. When the plain- 
tiffs invoke the aid of the treaty of 1819, it is by assuming 
that the ground of dispute was not included in Louisiana, 
under the cession of 1803. We have, as we apprehend, 
clearly refuted this position. The treaty of 1819 has sub- 
stance enough for its application, in the use of the terms, 
West Florida, in the territory actually ceded, viz. the por- 
tion of West Florida, between the Perdido and the Apala- 
chicola, to render unnecessary the establishment of a prin- 
ciple which would stamp with usurpation and injustice so 
large a portion of federal legislation, and annihilate the ori- 
ginal legality of the rights of thousands in the states of Ala- 
bama, Mississippi and Louisiana. 

It is not therefore on such a title as the one presented by 
plaintiffs, predicated on a petition and order of survey for 
forty thousand arpents of land, made after the cession, 
which took place in April 1803, and of which the title was 
not completed till January and May 1804 and 1805, unaided 
by any sanction of the government of the United States, and 
in the very teeth of its laws; that the plaintiffs can recover. 
In the words of the exception, the grant or patent was made 
by persons who had not at the time any authority to grant 
lands within that district. The plaintiffs show no legal 
title to the lands claimed by them. 

Subsequent acts of congress have established land offices 
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in the territory of Florida, westward of the Perdido; but the 
disputed territory remains part of the states of Mississippi, 
Alabama and Louisiana, under acts of congress which recog- 
nise it as ceded by the treaty of 1803. There is certainly 
manifested in the pretensions of the plaintiffs in setting up 
this title, a gratifying instance of the latitude of legal dis- 
cussion permitted under our free institutions; but there is 
something hopeless in the supposition that courts of justice 
might by possibility entertain an opinion different from the 
one so early taken and so long persevered in by the govern- 
ment, and by which no palpable contradiction or absurdity 
is maintained: the judiciary must be considered as bound to 
follow the twenty years interpretation given by their govern- 
ment to a treaty made by them. Even under our very pe- 
culiar form of government, it would be a singular instance 
of imperium in imperio, if the judiciary and the government 
were found deciding such a question in different ways. 


Mr Webster, for the appellants, in reply. 

The question for the decision of the Court is, whether the 
lands sued for by the petitioners are a part of the province of 
Louisiana, as that province was ceded by France to the 
United States; or are a part of West Florida, as that pro- 
vince was ceded hy Spain to the United States. Ifa part 
of Louisiana ; then the lands were public domain, and now 
belonged to the United States or her grantees. Ifa part of 
Florida; then the grant under which the plaintiff derives title 
is good, and he is entitled to recover. 

Louisiana, as the United States received it from France, 
was bounded on the east, either by the Iberville and the 
lakes, or by the Perdido; no other or intermediate boundary 
issetup. If the United States obtained their title from 
France, they have both soil and jurisdiction ; if under Spain, 
they have the jurisdiction but not the soil. . 

What was the extent then of the grant from France to the 
United States of April 30th, 18032 The grant was of the 
province of Louisiana; it stated no boundaries, nor limits, 
but it referred to the title of France, that is, to the treaty of 
St Ildefonso. The words of this treaty have been frequently 
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repeated in the course of the argument. That treaty then 
is to be looked at and considered. 

That treaty retrocedes to the colony or province of Loui- 
siana; 1. With the same extent which it now has in the 
hands of Spain. 2. That it had when France possessed it. 
3. And such as it ought to be, after the treaties subse- 
quently entered into between Spain and other states. 

How then is this treaty to be construed ? 

1. In the first place we must look at the condition and 
state of the country as they then were. From November 
1762, a period of thirty-eight years, Spain had owned Louisi- 
ana; she had been in the actual possession of it from 1769, 
a period of thirty-one years. During all this time, she had 
possessed it as bounded on the east side by the lakes. From 
1763 to 1783 England had owned the territory on the left 
bank, under the appellation of Florida. For twenty years 
England and Spain occupied respectively, each its own ter- 
ritory, with boundaries settled by treaty and well understood. 
In 1783 Spain obtained the territory on the left bank from 
England, but she obtained it as Florida. As such it was 
ceded to her, and as such she received it. From 1783 to 
1800, seventeen years, she owned both banks; but she owned 
one as Louisiana, and the other as Florida. This is per- 
fectly clear as matter of fact; and the provinces were as well 
known, and divided by lines as certain, as are the provinces 
of Spain at home. 

For forty years not one foot of land east of the [berville 
had been treated by her as part of Louisiana. Her laws, 
her ordinances, her colonial governments, her archives, her 
administration, all recognise the distinction between Lou 
isiana and Florida. 

This is the great leading consideration ; it is entirely un- 
questionable as matter of fact, and quite important im the 
argument. 

Louisiana, then, at that time was as clearly defined in its 
boundaries, at least on the east, as Estramadura or Anda- 
lusia. All this was known to France: Ist, because it was 
known to every body; and 2d, because these were the limits 
with which France herself had ceded Louisiana to Spain. 
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Under these circumstances, the treaty of St Ildefonso was 
made. 

1. It cedes “ the colony or province of Louisiana.” This 
of itself is a sufficient description; if nothing more had 
been said, the colony would have passed, with its then 
known and established boundaries, as much so as if it had 
been Castille or Arragon. If it had stopped here, would 
there have been any doubt? Certainly none. 

This is very important; because if the grant thus far is 
clear, then it is not to be affected by any thing in itself less 
clear ; if all that follows, taken together, be ambiguous, then 
it ought not to control the preceding, which is free from 
ambiguity. ‘That would be worse than to illustrate the ob- 
scure by the obscure; it would be to obscure the clear by 
the obscure. Vattell, Book Il. Ch. XVII. upon the inter- 
pretation of treaties, interprets the obscure, so that it agrees 
with what is clear and plain. Therefore if all that follows, 
taken together, is doubtful, it is all to be rejected. 

2. But properly considered, what follows is not doubtful. 

There are two ways in which these three modes of de- 
scription may be considered ; and each will lead to the same 
result. 1. They may be viewed as explanatory of each other, 
or as synonymous phrases. ‘This probably is the true mode 
of regarding them. 2. Or as qualifying and limiting each 
other. 

1. It is natural to consider them as synonymous. They 
are copulative ; they are evidently used as synonymous. Take 
the two first; “ Louisiana is to be ceded as Spain now holds 
it, and us France held it.” Does not this form of expression 
imply that the extent was the same in both cases? If the 
extent was different, then both could not be true. Yet both 
are used, and the inference therefore is, that they were used 
as synonymous. 

If the extent had been different, then the language would 
have been not as Spain now holds it, but as France held it. 

The fair import of the expression is, that they mean the 
same thing; or were intended to express the same thing. 
Now if these expressions appear in any degree inconsistent 

with themselves, what is the rule to be applied to them? 
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Clearly, it is to find out, if we can, one which is clear and 
certain, and make the rest conform to it. This is the rule 
of common sense. Now there is one of these descriptions 
perfectly clear, unambiguous, and free from doubt; and that 
is entitled to control all the rest. Because it corresponds 
precisely with what precedes in the treaty ; because it is first, 
and leading in the order of arrangement; because in itself 
it is perfectly distinct and intelligible. 

There is no doubt how the treaty would have stood, if it 
had stopped there. 

The doctrine contended for on the other side, overrules 
the plain expressions of this provision. ‘They contend Lou- 
isiana shall not have the same extent as in the hands of 
Spain; they control what is clear, by what is doubtful. 

But it is further evident, that two of these clauses com- 
pletely agree, the first and the last; “such as Spain now 
holds it,” and “ such as it ought to be after the treaties made 
by her;” these are precisely the same thing. 

Then, if these expressions were used as mutually explana- 
tory, as different modes of expressing the same thing ; how 
are two of them which are clear, and which do agree, to be 
explained away by the third, which is doubtful? These two 
are almost identical, “such as Spain now holds it,” and 
“such as it ought to be after the treaties made by her.” 

Then we come to what has raised the doubt; “or as it 
was when France possessed it.” Now this expression may 
be doubtful, or might be if it stood alone, especially if it be 
admitted that France possessed Louisiana a long time, and 
that at different periods, it had a different extent in her 
hands. 

The object is to fix the period of her possession, to which 
this refers. 

Let it be admitted, for the present, that it had a different 
extent at different periods. Was there any period when, 
by acknowledgment, she held it bounded east by the Mis- 
sissippi? ‘There certainly was; viz. the moment of its ac- 
tual delivery to France in 1769. For seven years, it had 
no other boundary but the Iberville. 

But it is enough to say she so possessed it, in 1762 and 
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1763; and so ceded it, when she held the whole of Louisi- 
ana. It is then to that moment that these words are to 


_ refer; it then went into the possession of France to the full 


extent now claimed by the petitioners; because in this way 
the article is reconciled in all its parts. 

But there is a stronger ground. It is quite clear, from the 
treaty itself, that it refers to the possession of France, at 
the moment after the cession. ‘The third clause makes this 
manifest; “ and such as it ought to be, after the treaties 
subsequently made by Spain,” &c. 

Now here are treaties spoken of as made by Spain, sub- 
sequent to this possession of France. Not treaties by France 
and Spain, but treaties by Spain alone. This necessarily 
fixes the period to be that of the cession; for before that 
time Spain could not affect Louisiana by treaties. 

Does the treaty mean after the treaties entered into by 
Spain, subsequent to Lasalle’s voyage in 1682; or the pri- 
mitive possession of France ? 

It is, therefore, confidently asserted, that it is not only an 
admissible, but the only admissible construction of the 
clause, as the time of possession by France referred to in 
the treaty was the moment of her cession. But there is 
another mode of considering these clauses; and that is not 
to regard them as synonymous, but as qualifying and limit- 
ing each other; and this will lead the Court to the same 
result. 

Thus far the subject has been considered, as if there 
were three clauses, or phrases of description. 

But it is suggested that there are but two, the two first 
being in fact but one. The form of expression justifies this 
construction; “with the same extent that it now has in 
the hands of Spain, and that it had when France possessed 
it; and such as it ought to have been by subsequent treaties.” 

The first sentence states the same thing, and the last 
qualifies it. ‘The meaning is, take the coleny as you hold 
it, and as I receive it from you, subject to any treaties since 
made by me. The punctuation shows this, as well as the 
phrase, and manner of expression. 

If this construction, which appears to be the right one, 
Vou. I1.—2 N 








298 SUPREME COURT. 
[Foster & Elam vs. Neilson.] 


be adopted, the result will be the same; viz. that the time 
of possession referred to, was the time of the cession to 
Spain. 

But we may go further and contend, that no reasonable 
argument can be found for carrying back this possession to 
early history; in short, that France never did possess West 
Florida, as part of Louisiana, within the meaning of words 
used as these words are. 

She claimed it indeed, but she never possessed it. She 
had a settlement here and there, with an undefined claim. 
She claimed it, but no treaty acknowledged it, and it was 
always disputed until 1763. 12 Wheaton, 522. 

It was certainly one object of that treaty to settle the 
limits of Nova Scotia; and the fair construction of the 
article is, that it fixes boundaries; and that it purports to cede 
territory, does not alter the nature or intent of it. There 
were words of cession, because France had a settlement at 
Dauphin Island. On the 3d of November 1762, by private 
treaty, France ceded Louisiana to Spain—all Louisiana ; and 
by a treaty with England, she ceded the country east of the 
Mississippi to England. 

At the time of the definitive treaty of 10th February 1763, 
Spain owned Louisiana under the treaty of November pre- 
ceding ; and now she cedes Florida to England, and all her 
possessions east of the Mississippi. This was certainly a 
designation of limits. 

How did the parties understand the treaty of 1763? 
The letter to L’Abbadie, 1 Laws U. S. 442, shows that it 
was considered that the whole of Louisiana was the pro- 
perty of Spain; and then, 1763, it was admitted that the 
the whole of Louisiana lay west of the Mississippi; and in 
1763, Spain, recovering the left bank of the river from Eng- 
land, received it as Florida. It may be emphatically inquired 
whether it is reconcilable to sound principles, to go back 
to the times of uncertain and contentious claims, or to the 
time of fixed and acknowledged rights. A contemporaneous 
exposition of the treaty of St [Ildefonso is obtained from the 
acts of the parties to that treaty. When on the 30th No- 
vember 1803, Spain delivered Louisiana to France, she de- 
livered nothing on the eastern side of the river. 
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The history of the title of the United States to Louisiana 
will illustrate and confirm the views which have been exhi- 
bited in this investigation. 

In 1795 the United States made their treaty with France. 
Difficulties soon after arose on the subject of the navigation 
of the Mississippi, and the peace of the two countries was 
in danger from these difficulties. In 1801 or 1802, we heard 
of the transfer of Louisiana to France, and we were alarmed 
at the prospect of the armies of a powerful and successful 
nation landing in our neighbourhood. 

Before it was known that France had become the owner 
of Louisiana, we were anxious to obtain Florida; but as 
soon as this became known every effort was directed to pur- 
chase Louisiana from France, or so much of it as would 
secure to the flourishing and enterprising western popula- 
tion of our country, the free use of the magnificent river 
Mississippi,—their right by all the laws of nature. The treaty 
of April 1803 gave the whole of Louisiana to the United 
States ; that treaty reciting the treaty of San Lorenzo. 

How did we receive the acquired territory? Did we then 
suppose we had obtained any thing east of the Mississippi? 

When Claiborne and Wilkinson took possession they re- 
ceived Louisiana, extending only as asserted by the appel- 
lants ; and they asked for no more. 


Mr Chief Justice Marsuatu delivered the opinion of the 
Court. ° 

This suit was brought’ by the plaintiffs in error in the 
court of the United States, for the eastern district of Louisi- 
ana, to recover a tract of land lying in that district, about 
thirty miles east of the Mississippi, and in the possession of 
the defendant. The plaintiffs claimed under a grant for 
40,000 arpents of land, made by the Spanish governor, on 
the 2d of January 1804, to Jayme Joydra, and ratified by the 
king of Spain on the 29th of May 1804. The petition and 
order of survey are dated in September 1&03, and the return 
of the survey itself was made on the 27th of October in the 
same year. ‘The defendant excepted to the petition of the 
plaintiffs, alleging that it does not show a title on which 
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they can recover; that the territory, within which the land 
claimed is situated, had been ceded, before the grant, to 
France, and by France to the United States; and that the 
grant is void, being made by persons who had no authority 
to make it. The court sustained the exception, and dismis- 
sed the petition. The cause is brought before this Court by 
a writ of error. 

The case presents this very intricate, and at one time 
very interesting question : To whom did the country between 
the Iberville and the Perdido rightfully belong, when the 
title now asserted by the plaintiffs was acquired ? 

This question has been repeatedly discussed with great 
talent and research, by the government of the United States 
and that of Spain. The United States have perseveringly 
and earnestly insisted, that by the treaty of St Ildefonso, 
made on the Ist of October in the year 1800, Spain ceded 
the disputed territory as part of Louisiana to France; and 
that France, by the treaty of Paris, signed on the 30th of 
April 1803, and ratified on the 21st of October in the same 
year, ceded it to the United States. Spain has with equal 
perseverance and earnestness maintained, that her cession 
to France comprehended that territory only which was at 
that time denominated Louisiana, consisting of the island of 
New Orleans, and the country she received from France 
west of the Mississippi. 

Without tracing the title of France to its origin, we may 
state with confidence that at the commencement of the war 
of 1756, she was the undisputed possessor of the province of 
Louisiana, lying on both sides the Mississippi, and extend- 
ing eastward beyond the bay of Mobile. Spain was at the 
same. time in possession of Florida ; and it is understood that 
the river Perdido separated the two provinces from each 
other. 

Such was the state of possession and title at the treaty of 
Paris, concluded between Great Britain, France, and Spain, 
en the 10th day of February 1763. By that treaty France 
ceded to Great Britain the river and port of the Mobile, and 
all her possessions on the left side of the river Mississippi, 
except the town of New Orleans and the island on which it 
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is situated: and by the same treaty Spain ceded Florida to 
Great Britain. The residue of Louisiana was ceded by France 
to Spain, in a separate and secret treaty between those two 
powers. The king of Great Britain being thus the acknow- 
ledged sovereign of the whole country east of the Mississip- 
pi, except the island of New Orleans, divided his late acqui- 
sition in the south into two provinces, East and West 
Florida. The latter comprehended so much of the country 
ceded by France as Jay south of the 31st degree of north la- 
titude, and a part of that ceded by Spain. 

By the treaty of peace between Great Britain and Spain, 
signed at Versailles on the 3d of September 1783, Great 
Britain ceded East and West Florida to Spain: and those 
provinces continued to be known and governed by those 
names, as long as they remained in the possession and under 
the dominion of his catholic majesty. 

On the Ist of October in the year 1800, a secret treaty 
was concluded between France and Spain at St Ildefonso, 
the third article of which is in these words: “ His catholic 
majesty promises and engages on his part to retrocede to 
the French republic, six months after the full and entire 
execution of the conditions and stipulations relative to his 
royal highness the duke of Parma, the colony or province of 
Louisiana, with the same extent that it now has in the hands 
of Spain, and that it had when France possessed it, and such 
as it should be after the treaties subsequently entered into 
between Spain and the other states.” 

The treaty of the 30th of April 1803, by which the United 
States acquired Louisiana, after reciting this article, pro- 
ceeds to state, that “the first consul of the French republic 
doth hereby cede to the United States, in the name of the 
French republic, forever and in full sovereignty, the said 
territory with all its rights and appurtenances as fully and 
in the same manner as they have been acquired by the French 
republic, in virtue of the above mentioned treaty concluded 
with his catholic majesty.” The 4th article stipulates that 
“there shall be sent by the government of France a com- 
missary to Louisiana, to the end that he do every act neces- 
sary, as well to receive from the officers of his catholic 
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majesty the said country, and its dependencies, in the name 
of the French republic, if it has not been already done, as 
to transmit it in the name of the French republic to the 
commissary or agent of the United States.” 

On the 30th of November 1503, Peter Clement Laussatt, 
colonial prefect and commissioner of the French republic, 
authorised, by full powers dated the Oth of June 1803, to re- 
ceive the surrender of the province of Louisiana, presented 
those powers to Don Manuel Salcedo, governor of Louisiana 
and West Florida, and to the marquis de Casa Calvo, com- 
missioners on the part of Spain, together with full powers 
to them from his catholic majesty to make the surrender. 
These full powers were dated at Barcelona the Lith of Oc- 
tober 1802. ‘I'he act of surrender declares that in virtue of 
these full powers, the Spanish commissioners, Don Manuel 
Salcedo and the marquis de Casa Calvo, “ put from this 
moment the said I’'rench commissioner, the citizen Laussatt, 
in possession of the colony of Louisiana and of its depen- 
dencies, as also of the town and island of New Orleans, in 
the same extent which they now have, and which they had 
in the hands of France when she ceded them to the royal 
crown of Spain, and such as they should be after the treaties 
subsequently entered into between the states of his catholic 
majesty and those of other powers.” 

The following is an extract from the order of the king of 
Spain referred to by the commissioners in the act of de- 
livery.‘ Don Carlos, by the grace of God, &c.” ‘ Deem- 
ing it convenient to retrocede to the French republic the 
colony and province of Louisiana, I order you, as soon as 
the present order shall be presented to you by general Vic- 
tor or other officer duly authorised by the French republic, 
to take charge of said delivery; you will put him in posses- 
sion of the colony of Louisiana and its dependencies, as also 
of the city and island of New Orleans, with the same extent 
that it now has, that it had in the hands of France when she 
ceded it to my reyal crown, and such as it ought to be after 
the treaties which have successively taken place between 
my states and those of other powers.” 

Previous to the arrival of the French commissioner, the 
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governor of the provinces of Louisiana and West Florida, 

and the marquis de Casa Calvo, had issued their proclama- 

tion, dated the 18th of May 1803; in which they say, “ his 

majesty having before his eyes the obligations imposed by 

the treaties, and desirous of avoiding any disputes that might 

arise, has deigned to resolve that the delivery of the colony 

and island of New Orleans, which is to be made to the gene- 
ral of division Victor, or such other officer as may be legally 
authorised by the government of the French republic, shall 
be executed on the same terms that France ceded it to his 
majesty ; in virtue of which, the limits of both shores of the 
river St Louis or Mississippi, shall remain as they were 
irrevocably fixed by the 7th article of the definitive treaty 
of peace, concluded at Paris the 10th of February 1763, 
according to which the settlements from the river Manshac 
or Iberville, to the line which separates the American terri- 
tory from the dominions of the king, remain in possession of 
Spain and annexed to West Florida.” 

On the 2Ist of October 1803, congress passed an act to 
enable the president to take possession of the territory ceded 
by France to the United States: in pursuance of which com- 
missioners were appointed, to whom Monsieur Laussatt, the 
commissioner of the French republic, surrendered New Or- 
leans and the province of Louisiana on the 20th of Decem- 
ber 1803. ‘The surrender was made in general terms; but 
no actual possession was taken of the territory lying east of 
New Orleans. The government of the United States, how- 
ever, soon manifested the opinion that the whole country 
originally held by France, and belonging to Spain when the 
treaty of St Ildefonso was concluded, was by that treaty re- 
troceded to France. 

On the 24th of February 1804, congress passed an act for 
laying and collecting duties within the ceded territories, 
which authorised the president, whenever he should deem 
it expedient, to erect the shores, &c. of the bay and river 
Mobile, and of the other rivers, creeks, &c. emptying into 
the gulph of Mexico east of the said river Mobile, and west 
thereof to the Pascagoula inclusive, into a separate district, 
and to establish a port of entry and delivery therein. The 
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port established in pursuance of this act was at fort Stoddert, 
within the acknowledged jurisdiction of the United States; 
and this circumstance appears to have been offered as a suf- 
ficient answer to the subsequent remonstrances of Spain 
against the measure. It must be considered, not as acting 
on the territory, but as indicating the American exposition 
of the treaty, and exhibiting the claim its government in- 
tended to assert. 

In the same session, on the 26th of March 1804, congress 
passed an act erecting Louisiana into two territories. This 
act declares that the country ceded by France to the United 
States south of the Mississippi territory, and south of an east 
and west line, to commence on the Mississippi river at the 
33d degree of north latitude and run west to the western 
boundary of the cession, shall constitute a territory under 
the name of the territory of Orleans. Now the Mississippi 
territory extended to the 3lst degree of north latitude, and 
the country south of that territory was necessarily the coun- 
try which Spain held as West Florida; but still its constitu- 
ting a part of the territory of Orleans depends on the fact 
that it was a part of the country ceded by France to the 
United States. No practical application of the laws of the 
United States to this part of the territory was attempted, 
nor could be made, while the country remained in the actual 
possession of a foreign power. 

The 14th section enacts “ that all grants for lands within 
the territories ceded by the French republic to the United 
States by the treaty of the 30th of April 1803, the title 
whereof was at the date of the treaty of St Ildefonso in the 
crown, government, or nation of Spain, and every act and 
proceeding subsequent thereto of whatsoever nature towards 
the obtaining any grant, title or claim to such lands, and 
under whatsoever authority transacted or pretended, be, and 
the same are hereby declared to be, and to have been from 
the beginning, null, void, and of no effect in law or equity.” 
A proviso excepts the titles of actual settlers acquired before 
the 20th of December 1803, from the operation of this sec- 
tion. It was obviously intended to act on all grants made 
by Spain after her retrocession of Louisiana to France, and 
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without deciding on the extent of that retrocession, to put 
the titles which might be thus acquired through the whole 
territory, whatever might be its extent, completely under the 
control of the American government. 

The president was authorised to appoint registers or re- 
corders of Jands acquired under the Spanish and French 
governments, and boards of commissioners who should re- 
ceive all claims to lands, and hear and determine in a sum- 
mary way all matters respecting such claims. Their proceed- 
ings were to be reported to the secretary of the treasury, to 
be laid before congress for the final decision of that body. 

Previous to the acquisition of Louisiana, the ministers of 
the United States had been instructed to endeavour to ob- 
tain the Floridas from Spain. After that acquisition, this 
object was still pursued, and the friendly aid of the French 
government towards its attainment was requested. On the 
suggestion of Mr Talleyrand that the time was unfavourable, 
the design was suspended. The government of the United 
States however soon resumed its purpose; and the settle- 
ment of the boundaries of Louisiana was blended with the 
purchase of the Floridas, and the adjustment of heavy claims 
made by the United States for American property, con- 
demned in the ports of Spain during the war which was 
terminated by the treaty of Amiens. 

On his way to Madrid, Mr Monroe, who was empowered 
in conjunction with Mr Pinckney, the American minister at 
the court of his catholic majesty, to conduct the negotia- 
tion, passed through Paris ; and addressed a letter to the 
minister of exterior relations, in which he detailed the ob- 
jects of his mission, and his views respecting the boundaries 
of Louisiana. In his answer to this letter, dated the 2{st of 
December 1804, Mr Talleyrand declared, in decided terms, 
that by the treaty of St Ildefonso, Spain retroceded to 
France no part of the territory east of the Iberville which 
had been held and known as West Florida; and that in all 
the negotiations between the two governments, Spain had 
constantly refused to cede any part of the Floridas, even 
from the Mississippi to the Mobile. He added that he was 
authorized by his imperial majesty to say, that at the be- 
Vor. I1.—2 O 














SUPREME COURT. 


[Foster & Elam vs. Neilson. ] 


ginning of the year 1802, general Bournonville had been 
charged to open a new negotiation with Spain for the acqui- 
sition of the Floridas; but this project had not been follow- 
ed by a treaty. 

Had France and Spain agreed upon the boundaries of the 
retroceded territory before Louisiana was acquired by the 
United States, that agreement would undoubtedly have as- 
certained its limits. But the declarations of France made 
after parting with the province cannot be admitted as con- 
clusive. In questions of this character, political considera- 
tions have too much influence over the conduct of nations; 
to permit their declarations to decide the course of an inde- 
pendent government in a matter vitally interesting to itself. 

Soon after the arrival of Mr Monroe at his place of des- 
tination, the negotiations commenced at Aranjuez. Every 
word in that article of the treaty of St Ildefonso which 
ceded Louisiana to France, was scanned by the ministers 
on both sides with all the critical acumen which talents and 
zeal could bring into their service. Every argument drawn 
from collateral circumstances, connected with the subject, 
which could be supposed to elucidate it, was exhausted. 
No advance towards an arrangement was made, and the ne- 
gotiation terminated, leaving each party firm in his original 
opinion and purpose. Each persevered in maintaining the 
construction with which he had commenced. The discus- 
sion has since been resumed between the two nations with 
as much ability and with as little success. The question has 
been again argued at this bar, with the same talent and re- 
search which it has uniformly called forth. Every topic 
which relates to it has been completely exhausted; and the 
Court by reasoning on the subject could only repeat what is 
familiar to all. 

We shall say only, that the language of the article may 
admit of either construction, and it is scarcely possible to 
consider the arguments on either side, without believing 
that they proceed from a conviction of their truth. The 
phrase on which the controversy mainly depends, that Spain 
retrocedes Louisiana with the same extent that it had when 
France possessed it, might so readily have been expressed 
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in plain language, that it is difficult to resist the persuasion 
that the ambiguity was intentional. Had Louisiana been 
retroceded with the same extent that it had when France 
ceded it to Spain, or with the same extent that it had before 
the cession of any part of it to England, no controversy 
respecting its limits could have arisen. Had the parties 
concurred in their intention, a plain mode of expressing 
that intention would have presented itself to them. But 
Spain has always manifested infinite repugnance to the sur- 
render of territory, and was probably unwilling to give back 
more than she had received. ‘The introduction of ambigu- 
ous phrases into the treaty, which power might afterwards 
construe according to circumstances, was a measure which 
the strong and the politic might not be disinclined to em- 
ploy. 

However this may be, it is, we think, incontestable, that 
the American construction of the article, if not entirely free 
from question, is supported by arguments of great strength 
which cannot be easily confuted. 

In a controversy between two nations concerning national 
boundary, it is scarcely possible that the courts of either 
should refuse to abide by the measures adopted by its own 
government. ‘There being no common tribunal to decide 
between them, each determines for itself on its own rights, 
and if they cannot adjust their differences peaceably, the 
right remains with the strongest. The judiciary is not that 
department of the government, to which the assertion of its 
interests against foreign powers is confided; and its duty 
commonly is to decide upon individual rights, according to 
those principles which the political departments of the na- 
tion have established. If the course of the nation has been 
a plain one, its courts would hesitate to pronounce it er- 
roneous. 

We think then, however individual judges might construe 
the treaty of St Ildefonso, it is the province of the Court to 
conform its decisions to the will of the legislature, if that 
will has been clearly expressed. 

The convulsed state of European Spain affected her influ- 
ence over her colonics; and a degree of disorder prevailed 
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in the Floridas, at which the United States could not look 
with indifference. In October 1810, the president issued 
his proclamation, directing the governor of the Orleans ter- 
ritory to take possession of the country as far east as the 
Perdido, and to hold it for the United States. This measure 
was avowedly intended as an assertion of the title of the 
United States; but as an assertion, which was rendered ne- 
cessary in order to avoid evils which might contravene the 
wishes of both parties, and which would still leave the terri- 
tory “a subject of fair and friendly negotiation and adjust- 
ment.” 

In April 1812, congress passed “ an act to enlarge the 
limits of the state of Louisiana.” This act describes lines 
which comprehend the land in controversy, and declares that 
the country included within them shall become and form a 
part of the state of Louisiana. 

In May of the same year, another act was passed, annex- 
ing the residue of the country west of the Perdido to the 
Mississippi territory. 

And in February 1813, the president was authorized “ to 
occupy and hold all that tract of country called West Flori- 
da, which lies west of the river Perdido, not now in posses- 
sion of the United States.” 

On the third of March 1817, congress erected that part of 
Florida which had been annexed to the Mississippi territory, 
into a separate territory, called Alabama. 

The powers of government were extended to, and exer- 
cised in those parts of West Florida which composed a part 
of Louisiana and Mississippi, respectively ; and a separate 
government was erected in Alabama. U.S. L.c. 4. 409. 

In March 1819, “congress passed an act to enable the 
people of Alabama to form a constitution and state govern- 
ment.” And in December 1819, she was admitted into the 
union, and declared one of the United States of America. 
The treaty of amity, settlement and limits, between the 
United States and Spain, was signed at Washington on the 
22d day of February 1819, but was not ratified by Spain till 
the 24th day of October 1820; nor by the United States, 
until the 22d day of February 1821. So that Alabama was 
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admitted into the union as an independent state, in virtue of 
the title acquired by the United States to her territory under 
the treaty of April 1S03. 

After these acts of sovereign power over the territory in 
dispute, asserting the American construction of the treaty 
by which the government claims it, to maintain the opposite 
construction in its own courts would certainly be an anomaly 
in the history and practice of nations. If those departments 
which are entrusted with the foreign intercourse of the na- 
tion, which assert and maintain its interests against foreign 
powers, have unequivocally asserted its rights of dominion 
over a country of which it is in possession, and which it 
claims under a treaty; if the legislature has acted on the 
construction thus asserted, it is not in its own courts that 
this construction is to be denied. A question like this re- 
specting the boundaries of nations, is, as has been truly said, 
more a political than a legal question ; and in its discussion, 
the courts of every country must respect the pronounced 
will of the legislature. Had this suit been instituted imme- 
diately after the passage of the act for extending the bounds 
of Louisiana, could the Spanish construction of the treaty 
of St Ildefonso have been maintained? Could the plaintiff 
have insisted that the land did not lie in Louisiana, but in 
West Florida; that the occupation of the country by the 
United States was wrongful; and that his title under a Spanish 
grant must prevail, because the acts of congress on the sub- 
ject were founded on a misconstruction of the treaty? If 
it be said, that this statement does not present the question 
fairly, because a plaintiff admits the authority of the Court, 
let the parties be changed. If the Spanish grantee had ob- 
tained possession so as to be the defendant, would a Court 
of the United States maintain his title under a Spanish grant, 
made subsequent to the acquisition of Louisiana, singly on 
the principle that the Spanish construction of the treaty of 
St Ildefonso was right, and the American construction 
wrong? Such a decision would, we think, have subverted 
those principles which govern the relations between the le- 
gislative and judicial departments, and mark the limits of 
each. 
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If the rights of the parties are in any degree changed, that 
change must be produced by the subsequent arrangements 
made between the two governments. 

A “treaty of amity, settlement, and limits, between the 
United States of America and the king of Spain,” was sign- 
ed at Washington on the 22d day of February 1819. By 
the 2d article “his catholic majesty cedes to the United 
States in full property and sovereignty, all the territories 
which belong to him, situated to the eastward of the Mis- 
sissippi, known by the name of East and West Florida.” 

The Sth article stipulates, that “all the grants of land 
made before the 24th of January 1518 by his catholic majes- 
ty, or by his lawful authorities, in the said territories ceded 
by his majesty tu the United States, shall be ratified and 
confirmed to the persons in possession of the lands, to the 
same extent that the same grants would be valid if the ter- 
ritories had remained under the dominion of his catholic 
majesty.” 

The Court will not attempt to conceal the difficulty which 
is created by these articles. 

It is well known that Spain had uniformly maintained her 
construction of the treaty of St Ildefonso.—His catholic 
majesty had perseveringly insisted that no part of West 
Florida had been ceded by that treaty, and that the whole 
country which had been known by that name still belonged 
to him. Itis then a fair inference from the language of the 
treaty, that he did not mean to retrace his steps, and relin- 
quish his pretensions; but to cede on a sufficient considera- 
tion all that he had claimed as his; and consequently, by the 
8th article, to stipulate for the confirmation of all those grants 
which he had made while the title remained in him. 

But the United States had uniformly denied the title set 
up by the crown of Spain; had insisted that a part of West 
Florida had been transferred to France by the treaty of St 
Ildefonso, and ceded to the United States by the treaty of 


April 1803; had asserted this construction by taking actual . 


possession of the country; and had extended its legislation 
over it. ‘I'he United States therefore cannot be understood 
to have admitted that this country belonged to his catholic 
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majesty, or that it passed from him to them by this article. 
Had his catholic majesty ceded to the United States “ all 
the territories situated to the eastward of the Mississippi 
known by the name of East and West Florida,” omitting 
the words “which belong to him,” the United States in 
receiving this cession, might have sanctioned the right 'to 
make it, and might have been bound to consider the 8th 
article as co-extensive with the second. The stipulation of 
the 8th article might have been construed to be an admis- 
sion that West Florida to its full extent was ceded by this 
treaty. 

But the insertion of these words materially affects the 
construction of the article. ‘They cannot be rejected as 
surplusage. They have a plain meaning, and that meaning 
can be no other than to limit the extent of the cession. We 
cannot say they were inserted carelessly or unadvisedly, and 
must understand them according to their. obvious import. 

It is not improbable that terms were selected which might 
not compromise the dignity of either government, and which 
each might understand, consistently with its former preten- 
sions. But if a court of the United States would have been 
bound, under the state of things existing at the signature of 
the treaty, to consider the territory then composing a part 
of the state of Louisiana as rightfully belonging to the 
United States, it would be difficult to construe this article 
into an admission that it belonged rightfully to his catholic 
majesty. 

The 6th article of the treaty may be considered in con- 
nexion with the second. ‘The 6th stipulates * that the in- 
habitants of the territories which his catholic majesty cedes 
to the United States by this treaty, shall be incorporated in 
the union of the United States, as soon as may be consistent 
with the principles of the federal constitution.” 

This article, according to its obvious import, extends to 
the whole territory which was ceded. The stipulation for 
the incorporation of the inhabitants of the ceded territory 
into the union, is co-extensive with the cession. But the 
country in which the land in controversy lies, was already 
incorporated into the union. It composed a part of the 
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state of Louisiana, which was already a member of the 
American confederacy. 

A part of West Florida lay east of the Perdido: and to 
that the right of his catholic majesty was acknowledged. 
There was then an ample subject on which the words of the 
cession might operate, without discarding those which limit 
its general expressions. 

Such is the construction which the Court would put on 
the treaties by which the United States have acquired the 
country east of New Orleans. But an. explanation of the 
8th article seems to have been given by the parties which 
may vary this construction. 

It was discovered that three large grants, which had been 
supposed at the signature of the treaty to have been made 
subsequent to the 24th of January 1818, bore a date ante- 
rior to that period. Considering these grants as fraudulent, 
the United States insisted on an express declaration annul- 
ling them. This demand was resisted by Spain; and the 
ratification of the treaty was for some time suspended. At 
length his catholic majesty yielded, and the following clause 
was introduced into his ratification: “desirous at the same 
time of avoiding any doubt or ambiguity concerning the 
meaning of the 8th article of the treaty, in respect to the 
date which is pointed out in it as the period for the confir- 
mation of the grants of lands in the Floridas made by me, 
or by the competent authorities in my royal name, which 
point of date was fixed in the positive understanding of the 
three grants of land made in favour of the duke of Alagon, 
the count of Punon Rostro, and Don Pedro de Vargas, being 
annulled by its tenor; I think it proper to declare, that the 
said three grants have remained and do remain entirely an- 
nulled and invalid; and that neither the three individuals 
mentioned, nor those who may have title or interest through 
them, can avail themselves of the said grants at any time or 
in any manner; under which explicit declaration, the said 
8th article is to be understood as ratified.” One of these 
grants, that to Vargas, lies west of the Perdido. 

It has been argued, and with great force, that this expla- 
nation forms a part of the article. It may be considered 
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as if introduced into it as a proviso or exception to the sti- 
pulation, in favour of grants anterior to the 24th of January 
1818. The article may be understood as if it had been 
written, that “all the grants of land made before the 24th 
of January 1818, by his catholic majesty or his lawful au- 
thorities in the said territories, ceded by his majesty to the 
United States, (except those made to the duke of Alagon, 
the count of Punon Rostro and Don Pedro de Vargas,) shall 
be ratified and confirmed, &c.” 

Had this been the form of the original article, it would be 
difficult to resist the construction that the excepted grants 
were withdrawn from it by the exception, and would other- 
wise have been within its provisions. Consequently, that all 
other fair grants within the time specified, were as obliga- 
tory on the United States, as on his catholic majesty. 

One other judge and myself are inclined to adopt this 
opinion. The majority of the Court however think differ- 
ently. They suppose that these three large grants being 
made about the same time, under circumstances strongly 
indicative of unfairness, and two of them lying east of the 
Perdido, might be objected to on the ground of fraud com- 
mon to them all : without implying any opinion that one of 
them, which was for lands lying within the United States, 
and most probably in part sold by the government, could 
have been otherwise confirmed. The government might 
well insist on closing all future controversy relating to these 
grants, which might so materially interfere with its own 
rights and policy in its future disposition of the ceded lands; 
and not allow them to become the subject of judicial inves- 
tigation; while other grants, though deemed by it to be in- 
valid, might be left to the ordinary course of the law. 
The form of the ratification ought not, in their opinion, to 
change the natural construction of the words of the 8th 
article, or extend them to embrace grants not otherwise in- 
tended to be confirmed by it. An extreme solicitude to 
provide against injury or inconvenience, from the known 
existence of such large grants, by insisting upon a declara- 
tion of their absolute nullity, can in their opinion furnish no 
satisfactory proof that the government meant to recognise 
Vor. I].—2 P 
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the small grants as valid, which in every previous act and 
struggle it had proclaimed to be void, as being for lands 
within the American territory. 

Whatever difference may exist respecting the effect of the 
ratification, in whatever sense it may be understood, we 
think the sound construction of the eighth article will not 
enable this Court to apply its provisions to the present case. 
The words of the article are, that “all the grants of land 
made before the 24th of January 1818, by his catholic ma- 
jesty, &c. shall be ratified and confirmed to the persons in 
possession of the lands, to the same extent that the same 
grants would be valid if the territories had remained under 
the dominion of his catholic majesty.” Do these words act 
directly on the grants, so as to give validity to those not 
otherwise valid; or do they pledge the faith of the United 
States to pass acts which shall ratify and confirm them ? 

A treaty is in its nature a contract between two nations, 
not a legislative act. It does not generally effect, of itself, 
the object to be accomplished, especially so far as its ope- 
ration is infra-territorial ; but is carried into execution by 
the sovereign power of the respective parties to the instru- 
ment. 

In the United States a different principle is established. 
Our constitution declares a treaty to be the law of the land. 
It is, consequently, to be regarded in courts of justice as 
equivalent to an act of the legislature, whenever it operates 
of itself without the aid of any legislative provision. But 
when the terms of the stipulation import a contract, when 
either of the parties engages to perform a particular act, the 
treaty addresses itself to the political, not the judicial de- 
partment; and the legislature must execute the contract 
before it can become a rule for the Court. 

The article under consideration does not declare that all 
the grants made by his catholic majesty before the 24th of 
January 1818, shall be valid to the same extent as if the 
ceded territories had remained under his dominion. It does 
not say that those grants are hereby confirmed. Had such 
been its language, it would have acted directly on the sub- 
ject, and would have repealed those acts of congress which 
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were repugnant to it; but its language is that those grants 
shall be ratified and confirmed to the persons in possession, 
&c. By whom shall they be ratified and confirmed? This 
seems to be the language of contract; and if it is, the rati- 
fication and confirmation which are promised must be the 
act of the legislature. Until such act shall be passed, the 
Court is not at liberty to disregard the existing laws on the 
subject. Congress appears to have understood this article 
as it is understood by the Court. Boards of commissioners 
have been appointed for East and West Florida, to receive 
claims for lands; and on their reports titles to lands not ex- 
ceeding acres have been confirmed, and to a very 
large amount. On the 23d of May 1528, an act was passed 
supplementary to the several acts providing for the settle- 
ment and confirmation of private land claims in Florida; 
the 6th section of which enacts, that all claims to land 
within the territory of Florida, embraced by the treaty be- 
tween Spain and the United States of the 22d of February 
1819, which shall not be decided and finally settled under 
the foregoing provisions of this act, containing a greater 
quantity of land than the commissioners were authorized to 
decide, and which have not been reported as antedated or 
forged, &c., shall be received and adjudicated by the judge 
of the superior court of the district within which the land 
lies, upon the petition of the claimant,” &c. Provided, 
that nothing in this section shall be construed to enable the 
judges to take cognizance of any claim annulled by the 
said treaty, or the decree ratifying the same by the king of 
Spain, nor any claim not presented to the commissioners or 
register and receiver. An appeal is allowed from the deci- 
sion of the judge of the district to this Court. No such act 
of confirmation has been extended to grants for lands lying 
west of the Perdido. 

The act of 1804, erecting Louisiana into two territories, 
has been already mentioned. It annuls all grants for lands 
in the ceded territories, the title whereof was at the date of 
the treaty of St Ildéfonso in the crown of Spain. The grant 
in controversy is not brought within any of the exceptions 
from the enacting clause. 
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The legislature has passed many subsequent acts previous rey 
to the treaty of 1819, the object of which was to adjust the wh 
titles to lands in the country acquired by the treaty of 1803. lav 

They cautiously confirm to residents all incomplete titles Pe 
to lands, for which a warrant or order of survey had been 18 
obtained previous to the Ist of October 1800. 

An act, passed in April 1814, confirms incomplete titles in 
to lands in the state of Louisiana, for which a warrant or m 


order of survey had been granted prior to the 20th of De- 
cember 1803, where the claimant or the person under whom 
he claims was a resident of tae province of Louisiana on 
that day, or at the date of the concession, warrant, or order 
of survey; and where the tract does not exceed 640 acres. 
This act extends to those cases only which had been re- 
ported by the board of commissioners; and annexes to the 
confirmation several conditions, which it is unnecessary to 
review, because the plaintiff does not claim to come within 
the provisions of the act. 

On the 3d of March 1819, congress passed an act confirm- 
ing all complete grants to land from the Spanish govern- 
ment, contained in the reports made by the commissioners 
appointed by the president for the purpose of adjusting titles 
which had been deemed valid by the commissioners; and 
also all the claims reported as aforesaid, founded on any 
order of survey, requete, permission to settle, or any written 
evidence of claim derived from the Spanish authorities, which 
ought in the opinion of the commissioners to be confirmed; 
and which by the said reports appear to be derived from the 
Spanish government before the 20th day of December 1803, 
and the land claimed to have been cultivated or inhabited 
on or before that day. 

Though the order of survey in this case was granted be- 
fore the 20th of December 1803, the plaintiff does not bring 
himself within this act. 

Subsequent acts have passed in 1820, 1822 and 1826, but 
they only confirm claims approved by the commissioners, 
among which the plaintiff does not allege his to have been 
placed. 


Congress has reserved to itself the supervision of the titles 
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reported by its commissioners, and has confirmed those 
which the commissioners have approved, but has passed no 
law, withdrawing grants generally for lands west of the 
Perdido from the operation of the 14th section of the act of 
1804, or repealing that section. 

We are of opinion then, that the court committed no error 
in dismissing the petition of the plaintiff, and that the judg- 
ment ought to be affirmed with costs. 


This cause came on to be heard on the transcript of the 
record from the district court of the United States for the 
eastern district of Louisiana, and was argued by counsel; 
on consideration whereof, this Court is of opinion that the 
said district court committed no error in dismissing the pe- 
tition of the plaintiffs; therefore it is considered, ordered 
and adjudged by this Court, that the judgment of the said 
district court in this cause be, and the same is hereby affirm- 
ed with costs. 
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SUPREME COURT. 


Tue Prestipent AND Directors of THE Bank oF THE Common- 
WEALTH OF KENTUCKY, PLAINTIFFs IN ERROR v8. JoHN WisTER, 
Joun M. Prrce anp Cuartes J. Wister, DEFENDANTS. 


In an action for money had and received for the recovery of the amount of a de- 
posit made in the bank of the commonwealth of Kentucky, acting under an 
act of incorporation passed by the legislature of that state, the defendant 
pleaded to the jurisdiction, on the ground that the state of Kentucky alone was 
the proprietor of the stock of the bank; for which reason it was insisted that 
the suit was virtually against a sovereign state. 

The Court are of opinion that the question is no longer open here. The case of 
the United States Bank vs. The Planters Bank of Georgia, 9 Wheaton, 904, was 
a much stronger case for the plaintiffs in error than the present; for there the state 
of Georgia was not only a proprietor, but a corporator. Here the state is not a 
corporator, since by the terms of the act incorporating this bank, “the president 
and directors”’ alone constitute the body corporate, the metaphysical person 
liable to suit. Hence by the law of the state itself, it is excluded from the char- 
acter of a party in the sense of this law when speaking of a corporation. [323] 

It may be added to the reasons which influenced the Court in their opinion, in 
the case of The Bank of the United States vs. The Planters Bank of Georgia, 
that if a state did exercise the powers in and over a bank or impart to it its 
sovereign attributes, it would be hardly possible to distinguish the issue of the 
paper of such a bank, from a direct issue of bills of credit; which violation 
of the constitution, no doubt the state here intended to avoid. [324] 

The act of incorporating the bank of the commonwealth of Kentucky contains a 
provision by which it is enacted, that the bank shall receive money on depo- 
sit without being required to give an obligation under seal to repay it. This 
enactment must be construed with regard to the practice of banking, and 
the general understanding of mankind ; and must create a liability to the depo- 
sitor by the simple act of depositing, that is, an assumpsit in law, implied 
from an act in pais. [324] 

Upon the deposit being made in the bank of the commonwealth of Kentucky, 
the cashier gave under his hand a certificate that there had been “ deposited 
to the credit of the plaintiffs below, $7730.81, which is subject to their order 
on presentation of this certificate.” The deposit was made in the notes of the 
bank, and when the same were deposited, and when demand of payment was 
made, the notes were passing at one half their nominal value. When the cer- 
tificate was presented to the bank, the cashier offered to pay the amount in 
the notes of the bank, but they refused to receive payment in any thing 
but gold or silver. The language of the certificate is expressive of a ge- 
neral not a specific deposit, and the act of incorporation is express, that the 
bank shall pay and redeem their bills in gold or silver. The transaction then 
was equivalent to receiving and depositing the gold or silver; if the bank did 
not so understand it they might have refused to receive it; and the plaintiffs 
would certainly have recovered the gold and silver, to the amount upon the 
face of the bills. [325] 
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The bank having offered to pay the amount of the certificate in their bills, they 
put their own construction on the same, and they cannot afterwards say that the 
plaintiffs below should have accompanied the certificate with a check. [326] 

The bills of the bank were payable to an individual or beater, and in the action 
upon the bills there was no averment of the citizenship of ti.: person to whom 
the bills are payable, and they might therefore have been payable, in the first 
instance, to a party not competent to sue in the courts of the United States. 
This Court has uniformly held that a note payable to beare: is payable to any 
body, and is not affected by the disabilities of the nominal payee. [326] 


ERROR to the circuit court of the district of Kentucky. 

On the 31st October 1824, the agent of the defendants in 
error, John T. Drake, deposited in the bank of the common- 
wealth of Kentucky, in the notes of that bank, the sum of 
$7730.81, and received from the cashier the following me- 
morandum in writing, usually denominated a certificate of 
deposit. 

“Frankford, 31st October 1824.—John T. Drake this day 
deposited to the credit of John Wister, John M. Price and 
Charles J. Wister, seven thousand seven hundred and thirty 
dollars and eighty-one cents, which is subject to their order 
upon presentation of this certificate. Signed, C. G. Waggo- 
ner, cashier.—$7730.81. 

On the 6th of November 1824, Mr Drake presented the 
certificate to the bank and demanded payment of the sum 
mentioned in it, in gold or silver, which was refused by the 
cashier, who at the same time offered the amount in notes 
on the bank, which were rejected by Mr Drake. At the 
time the deposit was made the notes of the bank were of 
the value of and current in the country at half their nominal 
amount. 

The payment of the amount of the deposit in gold or sil- 
ver having been thus refused, Wister, Price and Wister 
brought their action in the circuit court of the United States 
for the district of Kentucky. The declaration contained 
two counts, the first for money had and received, the second 
a special count upon the certificate of deposit. 

At November term 1826, the defendants appeared by at- 
torney, and afterwards filed a plea to the jurisdiction of the 
court under the corporate seal of the bank. The plea states 
“that the court ought not to have or take cognizance of this 
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action, because the defendant is a body corporate and poli- 
tic, created and established by an act of assembly of the 
commonwealth of Kentucky and constituted by the name 
and style of ‘ The President and Directors of the Bank of 
the Commonwealth of Kentucky,’ and that the whole capital 
stock of the said corporation is exclusively and solely the 
property of the commonwealth of Kentucky, and that the 
state of Kentucky in her political sovereign capacity as a 
state, is the sole, exclusive, and only member of the said cor- 
poration.” ‘To this plea the plaintiffs below demurred, and 
the circuit court having sustained the same, the defendants 
were ordered to answer over. 

Upon the trial of the cause, the plaintiffs proved the facts 
as stated ; and the defendants moved the court to instruct 
the jury that the plaintiffs had not made out a good cause 
of action, and that the plaintiffs were not entitled to the 
nominal amount of the deposit ; but to the value of the notes 
at the time of the demand. 

The court overruled these motions, and instructed the 
jury that the plaintiffs were entitled to the full sum as ex- 
pressed in the certificate, with interest thereon, from the 
date of the demand, in lawful money of the United States. 
The defendants excepted to the opinion of the court, upon 
all the matters submitted to them, and the case came before 
this Court upon the bill of exceptions. The facts of the 
case were not controverted. 


For the plaintiffs in error, Mr Nicholas maintained, 

1. That the circuit court had no jurisdiction over the 
cause. 

2. The declaration was insufficient. 

3. The court erred in the instructions given to the jury. 

He argued, that upon the decisions of this Court the juris- 
diction could not exist in the case. The courts of the United 
States take jurisdiction ; Ist, According to the subject mat- 
ter; 2d, The character of the parties; 3d, In cases arising 
under treaties, &c. 

In this case the jurisdiction cannot be assumed, as those 
principles upon which the courts of the United States 
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would have jurisdiction from the character of the parties ; 
forbid the same. This Court will look behind the act of 
incorporation to ascertain who are the corporators; and if 
they find they are not such parties as can sue or be sued in 
the circuit court, they will refuse to acknowledge that the 
court could exercise jurisdiction. Cited, The Bank of the 
United States vs. The Planters Bank of Georgia, 9 Wheaton, 
904. | 

In this case the state of Kentucky is the only stockholder 
of the bank ; and this appearing, the state is the party, and 
cannot be sued. It is a sole corporation, using the money 
of the state, and by its obligations binding the state. The 
interests of the state are alone involved in the suit, and the 
judgment of the Court will operate upon the state directly. 

2. The declaration is insufficient, because, as the real 
party defendant is the state of Kentucky, this action should 
have been so brought, and can only be so sustained. 

This Court has decided that a corporation can bind itself 
by a provision, without seal. In other states of the union, 
the same principle has been acknowledged; but it is other- 
wise in Kentucky. In the supreme court of that state, it has 
been adjudged, that unless this obligation or promise of a 
corporation is under seal, it is not binding. 1 Marshall's 
Kentucky Reports, 1. ‘This has now become a part of the 
municipal law of the state; and it will be regarded in this 
Court in cases where the decision applies. ‘The certificate 
of deposit given by the bank was not, therefore, legal evi- 
dence of the promise. 

3. In this Court it has been held that bank notes are not 
money; and this action, which is for money had and received, 
cannot be sustained, as the notes of the bank only were re- 
ceived. 

It may also be urged, that as the notes are payable to J. 
T. Pendleton, or bearer, there should have been an aver- 
ment that he was a citizen of Kentucky. The action can- 
not be supported unless the citizenship was stated ; this Court 
not having jurisdiction, unless J. ‘I’. Pendleton was a citizen 
of Kentucky, and averred so to be in the pleadings. 

Vou. I1.—2 Q 
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Mr Caswell, for the defendants in error. 

The plea of the president, directors, and company of the 
bank of the commonwealth of Kentucky expressly avers an 
act of incorporation, constituting them a corporation by that 
name. ‘That there are no stockholders but the state, the 
stock belonging to the state of Kentucky only. 

Thus it appears that the real corporators are the president 
and directors, citizens of Kentucky; and this Court has de- 
cided that it has jurisdiction in such a case. 

That the stock of the bank belongs to the state of Ken- 
tucky, will not prevent this Court from sustaining the suit. 
The plaintifis in error are a corporation with all the ordinary 
powers and incidents of such abody. Among others to lend 
money to the commonwealth of Kentucky. Can it be said 
that such a body is not suable, and that it is not the corpo- 
ration, but the state of Kentucky who is the plaintiff in error; 
and that her rights as a sovereign state were violated by the 
suit in the circuit court ? 

The plaintiffs in error have a legal entity, independent of 
the state. They exist under the law, and they pay and re- 
ceive money, and by themselves make contracts which they 
must perform. Unless subject to suits upon such contracts, 
there is no remedy for those who have claims, as no suit 
can be brought against the state. 

The amount of the plaintiffs’ claim must be that mentioned 
in the certificate. Had it been the intention of the parties 
to limit the same to what was the current value of the notes 
when this deposit was made, this should have been declared. 
This Court can know no other amount but that mentioned 
in the certificate, or any other money than the lawful money 
of the United States. 

In reference to the claim of the counsel of the plaintiffs 
in error, to apply the decision of the court of Kentucky to 
the contract of the bank, in opposition to the law of this Court 
holding corporations liable under obligations not under 
seal ; it was argued that this Court will not permit the deci- 
sions of a state court to contravene the general law, whatever 
respect it may be disposed to pay to the decisions of such 
courts upon the statutes or local laws of the place. 
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Mr Justice Jounson delivered the opinion of the Court. 

The defendants here were plaintiffs in the court below, 
in an action for money had and received, instituted to re- 
cover the amount of a deposit made in the bank of the com- 
monwealth of Kentucky. 

The defendants pleaded to the jurisdiction on the ground 
that the state of Kentucky was sole proprietor of the stock 
of the bank, for which reason it was insisted that the suit 
was virtually against a sovereign state. ‘To this plea the 
plaintiffs demurred, and the circuit court of Kentucky hav- 
ing decided in favour of its jurisdiction, that decision is made 
the first ground of error in the present suit. 

But this Court is of opinion that the question is no longer 
open here. The case of the United States Bank vs. the Plan- 
ters Bank of Georgia, 9 Iheaton, 904, was a much stronger 
case for the defendants than the present; for there, the state 
of Georgia was not only a proprietor but a corporator. Here 
the state is not a corporator, since by the terms of the act 
incorporating this bank, Kentucky acts of 1520, page 55, 
sec. 2, “the president and directors” alone constitute the 
body corporate, the metaphysical person liable to suit. 
Hence, by the laws of the state itself, it is excluded from 
the character of a party in the sense of the law when speak- 
ing of a body corporate. 

On the subject of an interest in the stock of a bank, the 
language of this Court, in the case cited, is this. “Itis, we 
think, a sound principle, that when a government becomes a 
partner in any trading company, it divests itself, so far as 
concerns the transactions of that company, of its sovereign 
character, and takes that of a private citizen. Instead of 
communicating to the company its privileges and its prero- 
gatives, it descends to a level with those with whom it asso- 
ciates itself, and takes the character which belongs to its 
associates, and to the business which is to be transacted. 
Thus, many states of the union which have an interest in 
banks, are not suable even in their own courts, yet they 
never exempt the corporation from being sued. ‘The state 
of Georgia, by giving te the bank the capacity to sue and 
be sued, voluntarily strips itself of its sovereign character so 
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far as respects the transactions of the bank, and waives all 
privileges of that character. As a member of a corporation, 
a government never exercises its sovereignty. It acts merely 
as a corporator, and exercises no other power in the man- 
agement of the affairs of the corporation, than are expressly 
given by the incorporating act.” 

To which it may be added, that if astate did exercise any 
other power in or over a bank, or impart to it its sovereign 
attributes, it would be hardly possible to distinguish the 
issue of the paper of such banks from a direct issue of bills 
of credit; which violation of the constitution, no doubt the 
state here intended to avoid. 

The next question in the cause is on the sufficiency of the 
declaration ; and on this point it is insisted, that in Kentucky 
a corporation can only assume under seal, whereas the as- 
sumpsit here laid, is general and without seal. On this 
subject the counsel admitted that every other court in the 
United States had decided otherwise, but that it had been 
so ruled in the courts of Kentucky, and was there held as an 
established law. 

It cannot be denied that the case of the Frankfort Bank 
vs. Anderson, 3.Varshall’s Rep. 1, fully sustains him in his 
position; but this Court declares it unnecessary at this time 
to enter into the inquiry how far its decisions and those of 
other states upon a question of a general, not a local case or 
character, are to be controlled by those of any particular 
state, since they are of opinion that the act by which the 
Bank of the Commonwealth of Kentucky is incorporated, 
contains a provision which is conclusive upon this question. 
We mean the 8th section, by which it is enacted, that the 
bank shall receive money on deposit without requiring them 
to give an obligation under seal to repay it. This enact- 
ment must be construed with regard to the practice of bank- 
ing, and the general understanding of mankind ; and must 
create a liability to the depositor by the simple act of de- 
positing; that is an assumpsit in law, implied from an act in 
pais. 

The two remaining questions arose upon a bill of excep- 
tions, the material facts on which were these. 
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The deposit was proved by an instrument of writing, in 
these words: “ J. ‘I’. Drake this day deposited to the credit 
of J. Wister, J. M. Price and C. J. Wister, the plaintiffs, 
$7730 81 cents, which is subject to their order on presen- 
tation of the certificate. Signed,O.G. Waggoner, cashier. 

It was admitted that the deposit was made in bills of the 
commonwealth bank, that bills of that bank were then, and 
atthe time of demand, passing current at half their nominal 
value; and that on presentation of the certificate, the cashier 
offered bills of the bank to that amount, but the agent of 
the defendants refused to receive payment in any thing bu 
gold or silver. , 

In behalf of the bank it was moved that the court instruct 
the jury that the plaintiffs below had not made out a good 
cause of action, and were not enitled to the nominal amount 
deposited, but only to the value of the notes. The court 
overruled the motion, and instructed the jury that the plain- 
tiffs below were entitled to receive the full sum as expressed 
in the certificate, with interest from the date of the demand, 
in lawful money of the United States. In this instruction 
it is now insisted that the court below erred. 

1. Because nothing but a receipt of money can prove the 
basis of a recovery for money had and received. 

2. Because, if entitled to recover at all, the plaintiffs be- 
iow could recover no more than the value of the thing de- 
posited. 

On both these points we are of opinion that the form of 
the certificate, and the act of incorporation furnish a con- 
clusive answer. 

The language of the certificate is expressive of a general, 
not a special deposit; and the act of incorporation, section 17, 
is express, that the bills of the bank “shall be payable and 
redeemable in gold or silver.” 

The transaction then was equivalent to receiving and de- 
positing the gold or silver ; if the bank did not so understand 
it, nothing would have been easier than to refuse to take 
the money as a formal deposit ; and the holder of their bills 
would then have been put to his action upon the bills them- 
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selves, in which case he would certainly have received the 

gold or silver to the amount upon the face of the bills. 

There are two other points which the cause has been sup- 
posed to present, and which the Court notices to avoid the 
imputation of letting them escape their attention. 

The first is that the refusal of the bank to pay on the pre- 
sentation of the cashier’s certificate, may be imputed to the 
failure to accompany it with a check from the principals. 
But on this subject the majority of the Court are of opinion 
that the bank put its own construction on the sufficiency of 
the demand and the meaning of their cashicr’s certificate, 
when they tendered, upon its presentation, all that they ad- 
mitted to be due upon it. 

The other point has relation to the form of the bills, which 
are made payable to individuals or bearer, concerning which 
individuals there is no averment of citizenship and which 
therefore may have been payable, in the first instance, to 
parties not competent to sue in the courts of the United 
States. 

But this also is a question which has been considered and 
disposed of in our previous decisions. ‘This Court has uni- 
formly held that a note payable to bearer is payable to any 
body, and not affected by the disabilities of the nominal 
payee. The judgment is affirmed with costs. 


This cause came on to be heard on a transcript of the 
record from the circuit court of the United States for the 
district of Kentucky ; and was argued by counsel; on con- 
sideration whereof, it is considered, ordered and adjudged 
by this Court, that the judgment of the said circuit court in 
this cause be and is hereby affirmed with costs. 
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CoMMONWEALTH OF Kenrucky, PLAINTIFIs IN ERROR vs. JOHN 
ASHLEY AND Joun Eta, DerenpDAnts. 


The declaration purported to count upon sixty-eight bills of the bank of the com- 
monwealth of Kentucky, and it appeared that one of the bills had been omitted 
to be described, so that the declaration made out a less sum than the writ 
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claimed or the judgment gave. Whe defendants in error, plaintiffs below, | 57 374 


moved for leave to cure the defect by entering a remittitur of the amount of 
the bill so omitted and damages pro tanto. 

This Court thinks itself authorised to make a precedent in furtherance of justice, 
whereby a more convenient practice may be introduced, and to allow the party 


to enter his remittitur; but on payment of the costs of the writ, if error is prose- ==> 


cuted no further after such amendment made. [329] 


ERROR to the circuit court of Kentucky. 

This action was in all respects similar to that of the pre- 
sident, directors and company of the bank of the common- 
wealth of Kentucky vs. Wister, Prince and Wister, ante 
page 318, with the exception only, that it was founded on 
the notes of the bank payable to bearer, and usually deno- 
minated bank notes. ‘The declaration contained counts in 
debt on simple contract, averring that the plaintiffs in the 
case were the holders of the notes, and that they became 
their property by delivery, and that payment had been de- 
manded and had been refused. 

The defendants entered the same plea as in the case re- 
ferred to, which was adjudged against them, and a trial was 
had and a verdict of judgment rendered for the plaintiffs 
below for the whole debt, with damages for the detention 
from the commencement of the suit. 

The bill of exceptions presented the same points to the 
Court as in the former case, and the only question which 
was argued before this Court was upon the effect of an omis- 
sion to describe one of the sixty-eight bank notes in the de- 
claration, the verdict and judgment having been given fora 
sum including the note, as if the same had beenso described. 


The counsel for the defendants in error, Mr Caswell, 
stated that a remittitur would be entered for the amount of 
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the note which had not been set out in the declaration, if 
this Court would permit the same. The debet and detinet 
in the declaration, stated correctly the amount of the plain- 
tiffs’ claim, and the verdict and judgment were in conformity 
therewith. 


Mr Nicholas, for the plaintiffs in error, replied that this 
Court cannot amend the declaration, and that the plaintiffs 
here have a right to avail themselves of the error. Amend- 
ments may be made in the courts from which the case is 
brought, while the record is in the possession of those courts; 
but this writ of error has brought up the whole record, and 
the power to amend in the cirenit court no longer exists. 


Mr Justice Jouxson delivered the opinion of the Court. 

This was an action of debt instituted upon the bank notes 
of the commonwealth bank, in which the defendants have 
recovered judgment for $6350 with interest. 

The bank filed the same plea to the jurisdiction of the 
court below, as was filed in the case of Wister, Price and 
Wister. The decision therefore delivered in that case, 
renders it unnecessary to remark upon this part of the pre- 
sent cause. No other plea having been filed, judgment 
went by default for the sum claimed by the writ. But upon 
examining the declaration which purports to count severally 
upon sixty-eight bills, it appears that one of the sixty-eight 
has been omitted. Of consequence, the declaration makes 
out a less sum, and one debt less in number than the writ 
claims or the judgment gives. This is error: but the plain- 
tiffs now move for leave to cure it, by entering a remittitur 
of the debt so omitted, and damages pro tanto. And this 
Court has taken time to consider the motion. 

That the party would have had a right to remit in the 
court below cannot be questioned: it is every day’s practice 
sustained by the gravest precedents. And the right extends, 
not only to the amount of damages, but to several causes of 
action, distinct debts, distinct acres of land, and distinct 
pleas. Cro. Jac. 146; Hob. 178; Raym. 595; 3 D. & E. 
659. And the right is recognised as existing after error 
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brought, and while the cause is depending in the court 
above, and the court of error will suspend its judgment to 
give time for the defendant in error to amend in the court 
below. 3 D. & E. 349. 659. 749, &c. 

But the difficulty consists in this, that the writ of error 
here does not bring up the original record, but only a 
transcript, as in the case of error to the house of lords. In 
error to the king’s bench, that court will permit a remittitur, 
because it gets possession of the record (5 D. & E. 349.) ; 
but in error to the house of lords it is otherwise, and the 
entry must be made below for the reason assigned. 3 D. & 
E. 659. 

After such amendment made in our circuit courts, the 
party would have to avail himself of it by suggesting dimi- 
nution, and bringing up the amended record by certiorari. 

This Court therefore thinks itself authorised to make a 
precedent in furtherance of justice, whereby a more conve- 
nient practice shall be introduced. And to allow the party 
to enter his remittitur here ; but on payment of the costs, if 
the writ of error is prosecuted no farther after such amend- 
ment made. 

Such seems to be the rule in the British courts, (Barnes, 
17,) and we think it reasonable. 

The defendants here will be permitted to enter the re- 
mittitur, and upon such entry the judgment will be aflirmed, 
without costs in error. 


This cause came on to be heard on a transcript of the re- 
cord from the circuit court of the United States for the dis- 
trict of Kentucky, and was argued by counsel; on consider- 
ation whereof, it appearing to this Court that the judgment 
of the said circuit court is for a larger sum than that claimed 
and counted upon in the declaration im said cause in said 
court, the said defendants in error filed here in open court 
a remittitur in the following words, to wit: 

‘Supreme Court of the United States of January term, 
in the year of our lord eighteen hundred and twenty-nine. 
Be it remembered, that on the trial of this cause before the 
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Supreme Court of the United States on a writ of error to the 
circuit court of the United States for the district of Ken- 
tucky, on the fourteenth day of February in the year afore- 
said, it appeared that one of the sixty-eight bills upon which 
the declaration purported to count severally, to wit, a bill 
for the amount of fifty dollars, had been omitted in said de- 
claration ; the declaration making out a less sum, and one 
debt less in number, than the writ claimed or the judgment 
gave. And hereupon the said John Ashley and John Ella, 
Junior, defendants in error, by Daniel J. Caswell their at- 
torney and counsel in this Court, freely here in court remit 
to the said president and directors of the Bank of the Com- 
monwealth of Kentucky, plaintiffs in error as aforesaid in 
this cause, as well the Said debt of fifty dollars so omitted 
as aforesaid, the residue of the debt aforesaid, together with 
interest on the said fifty dollars at the rate of six per centum 
per annum from the twenty-second day of September in the 
year of our Lord eighteen hundred and twenty-five, as also 
damages pro tanto. As witness our hands this fourteenth 
day of February in the year of our lord eighteen hundred 
and twenty-nine. John Ashley and John Ella, Junior, by 
Daniel J. Caswell, their attorney and counsel in this Court.” 

Whereupon it is considered, ordered and adjudged by this 
Court, that the judgment of the said circuit court in this 
cause be, and the same is hereby affirmed without costs, 
deducting from the said judgment of the said circuit court, 
the amount so deducted as aforesaid. 
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This Court has decided that a suit could be maiotained in equity, by the holder 
of an indorsed note, against a remote indorser; and upon grounds perfectly 
familiar to courts exercising equity jurisdiction. 

It has been decided in Kentucky, that a suit at law could not be maintained in 
that state by the indorsee, against a remote indorser. The conclusion then 
resultgafrom our own decisions, that he must be let into equity ; for an indorse- 
ment I8 certainly no release to the previous indorsers ; and the ultimate assignee 
alone is entitled to the benefit of their liability. And this we understand to be 
consistent with the received opinions and practice in Kentucky. [348] 

The law in Kentucky is settled, as it is in Virginia and in this Court; that upon 
Virginia contracts by indorsement of promissory notes, every reasonable effort 
must be made to recover of the drawer by suit, before the assignee can have 
recourse against the assignor or indorser. 

It is upon the question, what constitutes such diligence, that all the difficulties 
arise in suits upon these contracts. And certainly this Court cannot be called 
upon to carry the obligations imposed upon assignees on this point, further than 
the state courts have already extended them. [348] 

What will be considered a sufiicient compliance with the requisitions of the laws 
of Kentucky, imposing diligence in the prosecution of a suit against the drawer 

of a note, by the indorsee, in order to charge a prior indorser. 

The discharge of an insolvent under the statutes, is the most satisfactory evi- 
dence of insolvency. After such discharge, it is not required that process of 
execution shall be issued against the party, in order to conform to the injunc- 
tion of diligence. [349] 

The 2d, 3d and 4th sections of Nhe act of January 6, 1800, entitled ‘* an act for 
the relief of persons imprisoned for debts,’ make provision for the discharge of 
persons confined under execution ; and the 5th section extends “ the privileges 
and relief’ of that act, to persons in confinement, against whom judgment is 
obtained, but no execution issued. Under the provisions in favour of persons 
charged in execution, on the day of arrest, a notice may be served upon the 
person at whose suit they are confined, and at the end of thirty days, they 
may be discharged. By the 5th section it is enacted, ‘‘ that any person im- 
prisoned upon process issuing from any court of the United States, except at 
the suit of the United States, in any civil action, against whom judgment has 
been or shall be recovered ; shall be entitled to the privileges and relief pro- 
vided by this act, after the expiration of thirty days from the time such judg- 
ment has been or shall be recovered; though the creditor should not within 
that time sue out his execution, and charge the debtor therewith.” 

It has been argued that under this section, the defendant must remain in prison 
thirty days after judgment, before he can sue out his notice to the plaintiff; 
thus requiring him to remain sixty days in confinement in the cases which 
come under this section, whereas he remains but thirty days when confined 
under execution. 

There can be no reason for this distinction ; and in favour 6f liberty, and with a 
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view to consistency, the construction should be otherwise. If such were the 
true construction, the relief would not be the same as is extended to debtors 
of the other class. The day of entering judgment under the 5th section, is the 
day that corresponds to the day of arrest, under the previous provisions of the 
law: and therefore in thirty days after the judgment, the defendant may be 
discharged ; complying with the other requisitions of the law. [350] 


Where the agent of the plaintiff agreed in writing to dispense with the imprison- 
H § } 


ment required by law, to entitle the defendant to be discharged under the in- 
solvent law of the United States ; and the defendant who was in confinement 
was discharged without having been imprisoned thirty days, this was not sucha 
proceeding as would bar the assignee of the note to recover against a subse- 
quent assignor. The object of the imprisonment is to give the plaintiff an op- 
portunity to ascertain the situation of the defendant, and if he does nt require 
this, it may be waived without prejudice to his claims on others. [351] 

A discharge under the insolvent laws of the Unitee States, is confined in its 
effects altogether to the particular cause; and even as to that, does not exempt 
the debtor’s present effects, or future acquisitions from the process of the law. 
Nor is his person exempt from confinement for the same debt, should he be 


detected in a fraud upon the creditor. Doe | 
t j 


APPEAL from the circuit court of Kentucky. 

The complainants’ bill, filed in the circuit court of Ken- 
tucky, on the 22d of November 1822, stated that, on the 25th 
of July 1821, Peter G. Voorhees made his promissory note 
for $2,560, payable sixty days after date, to Daniel Wei- 
siger ; that Weisiger assigned to John H. Hanna, and Hanna 
to the complainants, who discounted the note. That they 
duly instituted a suit against Voorhees, on the common law 
side of the court, recovered judgment, and prosecuted him 
to insolvency. It prayed that the defendant may be decreed 
to pay the amount, with interest and costs. 

Annexed to the bill is a copy of the record of the pro- 
ceedings against Voorhees, from which it appears, that the 
declaration was filed on the 2d of October 1821; and on the 
same day a writ of capias ad respondendum was issued, 
with this memorandum—* This is an action of debt; bail 
required.” ‘The marshal made return to the writ, as follows— 
‘* Executed 6th of October 1821: and committed defendant 
to jail of Franklin county: receipt hereon.” The jailor’s 
receipt bears date 5th of November 1821. 

At November term 1821, judgment was entered for the 
plaintiffs, by default, for $2,560, with interest from the 26th 
of February (September) 1821, and costs. Afterwards, on the 
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14th of December 1821, the jailor of Franklin county sur- 
rendered the body of Voorhees into court. 

On the 29th of December 1821 a fieri facias issued, which 
was placed in the hands of the marshal on the 19th of Janu- 
ary; and the marshal returned—“ No estate found.” 

‘On the 11th of April 1822, a writ of capias ad satisfa- 
ciendum fssued, to which the marshal returned—* Not 
found.” 

To this bill the defendant Weisiger moved the court for 
leave to file a demurrer, alleging for cause, that the bill did 
not aver the prosecution of any suit against Hanna, the im- 
mediate assignee of the complainant, and that Hanna was 
not made a party defendant; that the bill contained no case 
of equitable jurisdiction, nor for a decree against Weisiger ; 
and was altogether void of equity. 

Afterwards, in the same term, the defendant Hanna ap- 
peared, and waived all objection to a decree, on account of 
the want of service of process upon him, and Weisiger 
waived the demurrer, so far as respected the want of proper 
parties. 

And at the following term the court overruled the de- 
murrer. 

At May term 1826, the defendants failing to answer ac- 
cording to rule, the bill was taken for confessed, and the 
cause came on for hearing on the bill and exhibits ; where- 
upon the court decreed that the complainants should reco- 
ver from the defendant Weisiger the sum of $3,278 17 cents, 
and costs, unless, &c.; which decree was afterwards set aside 
on Weisiger’s motion, and leave given him to file an answer. 

The answer of Weisiger, protesting against the jurisdic- 
tion of the court, relies and insists, by way of plea in bar to 
the relief claimed, that the matters contained in the bill, if 
true, do not constitute a case for the interposition of a court 
of equity, but are cognisable at law, and relies upon the 16th 
section of the judiciary act of 1789. It admits that he may 
have put his name on the note, but denies that he ever re- 
ceived any consideration for the same, or that it was ever 
passed or negotiated by him or for his use or benefit. He 
answers further, that he did not, of his own knowledge, know 
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of the discount of the note, although he was informed that 
such discount had been made, and for a long time believed 
that it had been fully satisfied by Voorhees ; that he is ad- 
vised that the proper measures were not adopted in due sea- 
son to enforce the payment; and that the proceedings had, 
were not such as to authorise a recovery against, him, inas- 
much as the return of the marshal shows that VoOrhees was 
committed to jail, and it does not appear that he had ever 
been discharged, or escaped, and there does not appear to 
have been any order to charge him in execution; nor is 
there any return that he had no property or estate on which 
the fieri facias might have been levied. He does not admit 
that Voorhees was insolvent at the time the judgment was 
obtained against him, but believes he then had estate within 
the district sufficient to satisfy the same, in whole or in part. 

The complainants’ amended bill states, that before the 
rendition of the judgment against Voorhees, he was brought 
before the district judge, took the oath required by the act 
of congress, and was discharged as an insolvent from the cus- 
tody of the jailor. Shortly after, and before the return of 
the fieri facias, he left the state, and has ever since remained 
out of it, leaving no estate upon which the amount could be 
levied, or any part of it; all of which is averred to be per- 
sonally known to Weisiger, as is also the fact that he in- 
dorsed the note for the accommodation of Voorhees, and to 
give him credit, and with the view and expectation that it 
would be discounted by the bank. 

The exhibit referred to in the amended bill, states the pro- 
ceedings to discharge Voorhees from imprisonment, in three 
suits of the bank of the United States, entitled as follows: 

The president, directors, and company of the Bank of the 
United States, plaintitls, vs. Peter G. Voorhees, defendant. 

The same vs. the same. 

The same vs. George M. Bibb, Charles S. Todd, and Pe- 
ter G. Voorhees. 

The judge’s order to discharge, dated 14th December 
1821, states that Voorhees was imprisoned in the jail of 
Franklin county by process in these suits; that judgment 
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had been rendered in the suits, and he had petitioned to 
have the oath administered to him ; that a citation had been 
served upon Henry Clay, esq. agent, &c.; that they appear- 
ed, and no good cause being shown, the oath was adminis- 
tered, and he was discharged. 

The citation bears date the 14th of December 1821, and 
requires appearance on the 7th of January following. And 
then there is a paper of which the following is a copy: 

“T agree, on behalf of the Bank of the United States, to 
waive the previous imprisonment by law to entitle the de- 
fendant to take the oath of an insolvent debtor, and that the 
said oath may be now administered, with the same effect as 
if that imprisonment had taken place. 14 December 1821. 

(Signed) H. Cray, | 
Counsel of the B. U. S.” 

Upon the bills, answer, and exhibits above set forth, the 
court, at May term 1827, decreed the complainants’ bill to 
be dismissed with costs. 


Mr Sergeant, for the appellants, complainants below, 
made the following points : 

1. The defendant not being the immediate indorser to 
the complainant, but a remote indorser, the case was cog- 
nisable and the complainant relievable only in equity. 

2. That, having proceeded at law, with due diligence, 
against the drawer, and the drawer being insolvent, the com- 
plainant was entitled to relief against the indorser. 

3. That the discharge by the district judge, or the con- 
sent of the counsel of the plaintiff to waive the thirty days’ 
notice, or the thirty days’ imprisonment, or any part thereof, 
did not impair or aflect the right to recover against the in- 
dorser. 

4. The fact of Voorhees’s insolvency is established by the 
oath taken by him before the district judge, which is at least 
prima facie evidence, and sufficient until the contrary ap- 
pear, as well as by the return to the ficri facias; and that 
fact being established is sufficient to entitle the complainant 
to recover : For, 

5. The discharge could not prejudice the indorser. His 
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cause of action against the drawer will accrue by the pay- 
ment of the money, and be unaflected by the discharge. 

6. That the decree below ought to be reversed, and a de- 
cree rendered for the appellant. 

1. As to the objection that the bill contained no case for 
equitable jurisdiction, and was altogether without equity; he 
said the whole of the questions in the cause, the present in- 
cluded, depended upon a law peculiar (as far as he knew) to 
Virginia and Kentucky, and derived by the latter from the 
former. It was not created by statute, but was the common 
law of the state, in the case of indorsers or assignors, as ex- 
pounded by judical decisions. 

The first case in the books was Mackie’s executors 
vs. Davis and Young, in Virginia, 1796. 2 Wash. Rep. 
219. It makes no distinction between bonds and notes, 
sealed and unsealed instruments. It established in general, 
“that the assignor is liable to the assignee, provided due 
diligence be used by him against the obligor or drawer, and 
the latter prove insolvent.” Tuck. bl. 442, in note. In Lee 
vs. Love, 1 Call, 497, 1799, it was decided that the assignee 
of a note must sue the maker before he can resort to the 
assignor. ‘The liability of the indorser, therefore, is depend- 
ent upon a condition which elsewhere does not belong to it, 
of due diligence being first used against the drawer and 
failing from his established want of ability to pay. 

Against the immediate indorser the remedy is at law; 
against a remote indorser, in equity. Mandeville vs. Rid- 
dle, 1 Cranch, 293. Riddle vs. Mandeville, 5 Cranch, 322. 
Drake vs. Johnson, Hardin, 218. S. P. 3 Marsh. 163. 

This being decided by the Supreme Court of the Uni- 
ted States, as well as by the tribunals of Kentucky, there can 
be no doubt that the present is a case for equitable jurisdic- 
tion; being the case of a remote, and not of an immediate 
indorser ; there is no jurisdiction at law. 

That the bill was without equity is supposed to be made 
out, because Hanna, a subsequent indorser to Weisiger, was 
not first prosecuted to insolvency, and because (as alleged) 
there was no consideration from the bank to Weisiger. 
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To the first of these suggestions, after stating that Hanna 
was a party defendant, he replied that it was no part of the 
condition of the holder’s resort against one indorser, that 
he should first proceed against another. Their common lia- 
bility was dependent upon one and the same condition, that 
is, the failure by due diligence to obtain the money from the 
drawer; upon which condition they all became liable, and 
the holder might proceed against either. Such was the 
law as decided. Independently of this, it must be obvious 
that no reason can be assigned for requiring the holder first 
to proceed against a subsequent indorser, inasmuch as a 
recovery from him would give him an immediate action 
against the prior indorser. ‘This is contrary to the princi- 
ple of Riddle vs. Mandeville. There is no ground, however, 
for the suggestion. 

To the other he replied, that if it appeared (which he did 
not admit) that there was no beneficial consideration from 
the bank to Weisiger, still there was a consideration suffi- 
cient at law and in equity to support the contract—the con- 
sideration of injury to the bank. ‘The money was loaned 
(whoever may have received it) upon the credit of the in- 
dorser. lis contract was the inducement to lend, without 
which the loan would not have been made. 

2. The complainants, he said, had fully performed the 
condition to entitle them to recover from the indorser. They 
had proceeded at law with due diligence against the drawer 
until he became insolvent, and further pursuit became hope- 
less. 'To proceed further could not be required, and would 
' be liable to censure if attempted at the expense of the in- 
dorser. He is answerable for costs reasonably incurred, but 
not for expenses entirely thrown away. 

The note fell due the 26th of September 1821. Suit was 
brought against the drawer the 2d of October 1821, to the 
next term. At the next term judgment was obtained. A 
fi. fa. issued December 29, 1821, and a ca. sa. the 11th of 
April 1822. In the mean time, to wit, December 14, 1821, 
Voorhees was discharged under the insolvent law of the 
United States. So that here there were due diligence, and 
established legal insolvency. ‘There was even more than 
Vou. 11.—2 8 
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due diligence ; for after the insolvency, the process of exe- he 
cution was unnecessary and could only have been taken out tel 
from abundant caution. 
He then examined all the decided cases in Kentucky, so sui 
far as they were accessible(a), and proceeded to state, that o 
irre 
(a).The following abstract of the cases which have been decided in the Li 
courts of Kentucky, for which the reporter is indebted to the counsel of the ap- 
pellant, will be found highly useful and interesting to the profession. 
M’Kinney vs. M’Connell, 1 Bibb, 239. dc 
1808.—Assignor holding up obligation for fourteen months without suit, was hii 
guilty of gross negligence. Not accounting for this delay, he was not entitled to aD 
recourse against assignor. If the debtor was in doubtful circumstances, the ne- se 
cessity for due diligence was therefore the greater. w 
Smallwood #s. Woods, 1 Bibb, 542. 
1809.—Assignee to use every compulsory process of the law against the 
debtor; and all the incidental remedies to compel payments; except where di 
obligor is out of the commonwealth, and such absence was not contemplated by n 
assignor and assignee. To omit to demand bail, where bail was of right de- te 
mandable, in case the ca. sa. should be returned non est inventus, would be 
negligence. Where bail given, the assignee must proceed against bail, upon 
n. e. i. returned against principal. j 
Refers to Mackie’s Ex. vs. Davis, 2 Wash. 219; Boal’s Ex. vs. M’Connell, a 


Pr. Dee. 152. 

Spratt vs. M’Kinney, 1 Bibb, 595. 

1809.—Assignment_on assignment of a covenant. 

Absence of debtor from the circuit is not sufficient to entitle the assignee to 
recourse against the assignor. Diligence by suit cannot be dispensed with by 
averring that debtor was insolvent. 

Drake vs. Johnson, Hardin, 218. 

1808.—The assignee of a bond or note cannot sue a remote indorser, for there 
is no privity between them. 

Refers to 1 Cra. 209: Mandeville vs. Riddle, S. P. 3 Marsh. 163; 2 Tuck. Bl, 
442, a case in district court, Virginia; and a case in Maryland, see p. 222. 

Hogan vs. Vance, 2 Bibb, 34. 

1810.—The sheriff’s return of no property to a fi. fa. directed to the county 
where debtor resides, is conclusive evidence that he had no property in the 
county ; and prima facie, that he hath none elsewhere. But such return on an 
execution, directed to a county where he does not reside, is no evidence of in- 
solvency. The assignee must use due diligence to recover the money from the 
obligor; if he do not, and debtor become insolvent, he makes the debt his own. 

Thompson vs. Caldwell, 2 Bibb, 290. 

1811.—Suit against two obligors, (first one and then the other added,) fi. fa. 
against one, and afterwards ca. sa. against both. Sheriff returned that he had 
taken defendant and released by county court. Held not sufficient against as- 

signor. Ought to have beena fi. fa. Doubt, to which defendant the return 
applied. Doubt, as to power of court. 

M’Ginnis vs. Burton, 3 Bibb, 6. 
1813.—Assignee of note (bond,) holding up for ten months without bringing 
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he perceived in them nothing which appeared to him to in- 
terfere with the complainants’ right to recover. 


suit, and not accounting for delay, guilty of negligence. Staying execution by 
plaintiff, after property seized by sheriff, discharges assignor. Replevying debt is 
conclusive evidence of solvency at the time, and if bond afterwards quashed for 
irregularity, remedy is against officer, and not assignor. (Seems otherwise, 2 
Litt. 132, post, in this note.) e 

Young vs. Cosby, 3 Bibb, 227. 

1813.—If the assignee prosecute diligently as far as a prudent man would 
do, in a case where he was solely interested, that is all that is required to give 
him recourse upon the assignor. If he sue a fi. fa. which is returned nulla bona, 
and then a ca. sa. upon which the debtor is arrested, and discharged for want of 
security for prison fees, this is not laches, unless the debtor had property not 
within the reach of a fi. fa., which the assignor must prove. 

Campbell vs. Hopson, 1 Marsh. 228. 

1818.—On a transfer of a bond, a covenant to be liable if obligor not solvent, 
does not vary legal liability of assignor. Must be diligence. «Failing to com- 
mence his action for four months, inexcusable delay. Fatal negligence not so 
to prosecute it, as to ascertain insolvency or fix the bail.” 

Stapp vs. Anderson, 1 Marsh. 535. 

1819.—The insolvency and removal from the state of the drawer, per se, sub- 
jects the assignor without suit against the drawer. ‘‘ The law does not require 
any one to do a vain or idle act.” 

A note negotiated in bank is a mercantile paper, &c. 

See S. P. Dodge vs. Bank, 2 Marsh. 610. 

Collyer vs. Whitaker, 2 Marsh. 197. 

1820.—Assignee preferring a petition and summons, and thereby waiving his 
right to bail, must show payee’s insolvency by ca. sa. not aliunde. 

Note, in this case, no neglect imputed for not requiring bail, which is contrary 
to 1 Bibb, 542. (Perhaps they may be reconciled: the one speaking of a return 
of nonest, and the other supposing an arrest.) 

As to time of bringing suit, the case says, ‘‘ shortly and within a reasonable 
time after note became due ;” not immediately. 

As to fi. fa. “* which issued in reasonable time ;”’ not immediately. 

Supposes that in general “ insolvency only legitimately proved by suit,” &c. 
‘«« The prosecution of suit, however, is essential barely as the means of ascer- 
taining,” &c. 

Clair vs. Barr, 2 Marsh. 255. 

1820.—If drawer dead at time note falls due, without heirs or letters testa- 
mentary, parol evidence may"be received of insolvency. But if he be alive 
when note falls due, insolvency does not absolve holder from necessity of suing ; 
he may have had credit, though without property. 

Note 1. In this case, the drawer died on the third day of the first term after 
the note fell due, being about two months. The court say that a suit was es- 
sential, that proof of insolvency could make no difference, and yet reverse the 
judgment below, because parol proof of insolvency was not received. 

Note 2. “ He might not have been without credit,” &c. i. e. there was no 
open, public, or legal insolvency ;Aherefore he might possibly have paid, &c. 
In this sense (which is the obvious one) itis correct. It cannot be proved that 
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The point to be established by a reasonably diligent pur- 
suit, is the insolvency of the drawer, or the impossibility of 
getting the money from him. Upon that being established, 
the right arises against the indorser. It may be established 
in various ways. 

1. By showing that he was out of the state and not within 
thegeach of process, and without property in the state. 
This he inferred from Spratt vs. M’Kinney, t Bibb, 595. 
Stapp vs. Anderson, 1 Marsh. 535. 

2. By the use of due diligence, and inability to recover, 
or prosecution to insolvency. He must sue in a reasonable 


he would not have paid, as he was going on. Many men are insolvent. This 
reconciles it. 

Smith vs. Blunt, 2 Marsh. 522. 

1820.—Omitting to issue a ca. sa. for five months after the return of the fi. fa. 
is an unreasonable delay, and discharges assignor. JVote. There appears to have 
been some interval between judgment and fi. fa. Certificate of discharge as 
an insolvent debtor in another suit, is not evidence, as he is liable to be im- 
prisoned in other suits. 

Parker vs. Owings, 3 Marsh. 59. 

1820.—Assignor not liable, though drawer has taken the oath and surrendered 
a schedule; unless schedule produced and amount of property ascertained, the 
assignee is bound to pursue the property. 

Oldham vs. Bengan, 2 Littell, 132. 

1822.—1. Not obliged te sue at first term, if he cannot by so doing get judgment. 

2. Not obliged to apply the extraordinary process of the law. 

3. Whether in any case, laches of sheriff will relieve assignor? If in any case, 
it can only be where of such a nature as to subject him to the whole debt. 

4. Not obliged to take out execution on affidavit during sitting of court, nor 
can the assignor avoid responsibility by showing that other plaintiffs did so and 
got their money. 

Trimble vs. Webb, 1 Monroe, 100. 

1824.—Judgment obtained 4th of April 1820. Court adjourned the 14th. Exe- 
cution issued 26th of July. Court below deemed it sufficient diligence. Court 
of appeals: “‘ The only chasm in the diligence exercised by the appellees in 
prosecuting their suit against the original debtor, appears between the judgment 
and execution. For this delay no apology was offered, nor excuse proved, 
This court has never held assignees to more than reasonable diligence in prose- 
cuting the demand against the original debtors, and has never required them to 
run a race against time; still it has not permitted any unreasonable delay to be 
passed over. The time here lost is more than any prudent man would have in- 
dulged in, when he believed his debt to be in danger, and savours too strongly 
of indulgence graciously given, by some understanding between the parties. 
Considering this case, as we have stated it, uncoupled with any other circum- 
stances in the cause, we must, according to previous decisions of the court, 
hold the delay as conclusive against the appellee’s right to recover.” 
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time. M’Kinney vs. M’Connell, | Bibb, 239. M’Ginnis vs. 
Burton, 3 Bibb, 6. But there is no fixed time. Collyer vs. 
Whitaker, 2 Marsh. 197. Perhaps it must generally be the 
next term. Clair vs. Barr, 2 Marsh. 255. He must use the 
ordinary remedies. Smallwood vs. Wood, 1 Bibb, 542. 
But he is not bound to use extraordinary ones. Oldham vs. 
Bengan, 2 Littell, 132. He must in general issue fi. fa. 
and ca. sa. and issue them in succession. He cannot issue 
them together. No decided case gives any countenance to 
the suggestion that he can doso. The records in this court 
show that he cannot. The return to the fi. fa. directed to the 
county where party resides, is conclusive to show that there 
is no property in the county, and, prima facie, that there is 
none in the state. 

The result is to be insolvency, evidenced by legal pursuit. 
The end and object is to make this appear. 

But there is another case: 

3. Insolvency, legally ascertained by other means. When 
this occurred after the note fell due, he contended, that it 
dispensed with legal pursuit. When it occurred after pro- 
ceedings begun, he contended it dispensed with further pro- 
secution. ‘The contrary doctrine would be absurd, the ob- 
ject being to ascertain insolvency. Why proceed after it 
had been ascertained ? 

Upon this point, there was a seeming contradiction in the 
decided cases, but it was not a real one. It was explained 
by the principle of the decisions, which was this: that parol 
evidggce should not be received to prove insolvency. It 
must be a legal insolvency, legally or judicially ascertained. 

This would appear from a brief attention to the cases. In 
Collyer vs. Whitaker, 2 Marsh. 197, it is said, “ insolvency, 
in general, only legitimately proved by suit.” “ The prose- 
cution of suit, however, is essential, barely as the means of 
ascertaining, &c.” In Young vs. Cosby, 3 Bibb, 227, “ if 
the assignee prosecute diligently as far as a prudent man 
would do in a case where he was solely interested, that is all 
that is required.” In Stapp vs. Anderson, 1 Marsh. 535, 
insolvency and removal of the drawer from the state were 
held sufficient, per se, to subject assignor, without suit against 
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drawer. ‘“ The law,” says the court, “ does not require any 
one to do a vain or idle act.” If sued to insolvency on one 
note, therefore, not necessary to sue upon another. These 
cases are supposed to be contradicted by Clair vs. Barr, 2 
Marsh. 255. In that case, the drawer was living when the 
note fell due. He died on the third day of the first term, 
being about two months after the note fell due. The court 
decide that proof of insolvency did not absolve the holder 
from the necessity of suing: “ he (the drawer) may have had 
credit, though he had no property.” The decision, there- 
fore, amounts to nothing more, than that, at a subsequent 
time, parol evidence shall not be received to prove that the 
party was actually insolvent at a prior time. In other words, 
actual insolvency no excuse. The debtor was going on in 
business, “ had credit,” and possibly might have paid. How 
could this be if he were legally divested of all his property, 
and stripped of all his credit, by judicial insolvency? It is 
a reasonable distinction; the same that is made by the pri- 
ority laws of the United States. They disregard actual in- 
solvency. 

This case, therefore, leaves in full force the reasonable 
doctrine of Young vs. Cosby, and Stapp vs. Anderson: 
otherwise understood, it would be contrary to the very prin- 
ciple of the law, and would go far towards extinguishing all 
liability of the indorser, already sufficiently reduced. 

3. The discharge by the judge, and the waiver of the 
thirty days imprisonment, or thirty days notice, did not take 
away the right of the complainants. Why keep him in prison? 

The insolvency would no more have been ascertained at 
the end of thirty days, than at the beginning. It would have 
been mere wanton cruelty to keep the debtor in prison. The 
law does not require it. The decisions in Kentucky, which 
are in the spirit of humanity to the debtor, do not require it. 
Else why not require the creditor to pay the prison fees, and 
thus continue the debtor’s imprisonment? It is not neces- 
sary to use undue severity or indulge in unproductive cruelty. 
Young vs. Cosby, 3 Bibb, 227. It has been supposed (and 
perhaps the belief led to this decision) that Clair vs. Barr 
established the doctrine, that a creditor was bound to keep 








its 


pr 
cif 
wi 


tic 
or 
th 


th 
it 











JANUARY TERM 1829. 343 


[Bank of the United States vs. Weisiger.] 


in prison a destitute and insolvent debtor, in the hope that, 
though he had nothing himself, something might be extorted 
by his sufferings from the charity of his friends. This is 
not a just motive, nor one that a court can countenance. 
Imprisonment of a debtor is not to be used at this time of 
day for inflicting a punishment upon him or his friends. 
Why then, it is said, is a ca. sa. given? ‘The answer is very 
easy. It isto compel the surrender of property, which, from 
its nature or locality, cannot be made amenable to other 
process. But Clair vs. Barr does not proceed upon the prin- 
ciple imputed to it. Rightly understood, it is in harmony 
with the other cases, and with the obvious dictates of hu- 
manity and justice. 

As to the supposed neglect to charge Voorhees in execu- 
tion, he said he doubted whether it was in any case required, 
or even admissible; for the decisions in Kentucky made it 
necessary first to issue a fi. fa. But without entering into 
that question, he said that in this case the discharge under 
the insolvent law dispensed with that step, and, indeed, made 
it impossible. 

He submitted, therefore, that the decree below was not 
warranted by the principles upon which the liability of in- 
dorsers rests, nor by the decisions in Kentucky; which had 
certainly gone far enough in limiting and crippling the 
rights of the holder. 


Mr Wickliffe, for the appellee, stated that it was denied 
that any consideration had been received for his indorsement 
by Daniel Weisiger; and he also denied that the bank had 
used due diligence to obtain payment of the note from the 
drawer. The facts of the case are uncontradicted upon the 
pleadings and exhibits, as there was no evidence introduced 
to oppose the statement and allegations in the answer of the 
appellee in the circuit court. 

The Court should be aware of the nature and legal cha- 
racter of paper of the description of that upon which the 
appellants claim to receive. Such instruments are not ne- 
gotiable by the laws of Kentucky; the statute of Anne never 
having been in force inthat state. The party who sues may 
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do so upon a statute of Kentucky, which authorises the suit 
in the name of the assignee, but goes no further. 

The true principle upon which the responsibility of the 
assignor depends, and upon which it can alone be supported, 
is the general liability to refund that which he may have re- 
ceived, on a consideration which has failed. 1 Bibb, 545, 
In 1 Marshall, 544, it was decided that this liability was 
thus restricted, and did not extend to the amount stated in 
the note. Under the authority of cases in Kentucky, the 
assignor is not liable without a consideration received by 
him; nor unless the consideration be alleged and proved. 
1 Bibb, 596. 2 Bibb, 425. 

The only case which impugns the uniform current of de- 
cisions in Kentucky upon these principles, is that of Allen 
vs. Prior, 3 Marshall, 305. 

The appellee received nothing for his indorsement of the 
note; and he is, therefore, protected from all liability upon 
it, by the decisions of the courts of Kentucky. 

There cannot be a liability by the appellee, considering 
him as having guarantied the debt. Such a liability should 
have been in writing; as, unless it is so, the statute of frauds 
destroys it. 

It is not denied that the injury a promissee may receive, 
as well as a benefit given to the promissor, is a good con- 
sideration ; but if the principle is otherwise, it can be claimed 
only in favour of an original indorsee. In this case the bank 
stands independent of such a principle, for to the bank no pro- 
mise was ever made by the appellee, his engagement having 
been made to Hanna, the preceding indorsee. But ifaresponsi- 
bility by the assignor does exist, ina case where he received 
no benefit, and a chancellor will interpose and enforce the 
contract; this will only be where the condition imposed by 
the law governing the contract has been performed. 

The next inquiry is, therefore, has the law creating this 
liability of the assignor been complied with ? 

The law in Kentucky stands thus : 

The assignee ought to take every compulsory process of 
law against the original debtor, until his insolvency is esta- 
blished ; or the suit and all incidental remedies are found 
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insufficient to coerce payment. Smallwood vs. Woods, 1 
Bibb, 546. 

. To omit holding to bail, when bail is of right demandable, 
if on a ca. sa. the return is non est inventus ; is negligence. 
2 Marshall, 197. 

The assignee is bound to issue a fi. fa. and a ca. sa. and: 
if the debtor is not found, to proceed against the bail. 
Nothing short of this will do. 1 Bibb, 147. In M’Kinney 
vs. M’Connell, 1 Bibb, 239, it was decided that a delay of 
fourteen months, is per se negligence, no matter what other 
steps may have been taken. 

Averment of insolvency, and consequently proof of that 
fact, by any other means than a legal proceeding on the 
note assigned, will not be sufficient to charge the indorser, 
3 Bibb, 6. 

Mr Wickliffe also cited the case of Hogan vs. Vanel, 2 
Bibb, 34; Thompson vs. Caldwell, 2 Bibb, 290; also 3 
Bibb, 6; and Young vs. Cosby, 3 Bibb, 227; upon these 
points. Also 2 Marshall, 524; 2 Littell, 134; and Parker 
vs. Owingson, in 3 Marshall. 

These authorities, he contended, maintain the absolute ob- 
ligation of industry and vigilance on the part of the assignee ; 
and they also establish the principle, that the rules in rela- 
tion to a guarantee are to be construed under the law, with 
great strictness. 

He also argued that the proceedings under which the 
drawer was discharged from the process against him by the 
district judge, were irregular, and subjected the appellants 
to all the consequences of their illegality. 

By the pleadings and evidence it appeared that the note 
fell due on the 23d of September. A writ was issued on the 
2d of October, in which bail was required: this was returned 
“ executed” on the 6th of November, the defendant having 
been committed to prison on the preceding day. On the 
20th of November, judgment was entered by default, and af- 
terwards in December, during the same term, the jailor sur- 
rendered the body in court. It was the duty of the plaintiff 
to charge the defendant in execution ; and if not so charged 
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within thirty days, then, and not before, he might be dis- 
charged under the insolvent law. 

The discharge by the district judge was before the thirty 
days, of a prisoner not in execution; and this was done by a 
waiver of the time required by law. The assignee is not 
permitted to run a-head of the law, and discharge a debtor 
before, under its provisions, he is entitled to it. By not pro- 
ceeding according to law, and failing to pursue the course 
the law mark: out, he releases the assignor from all respon- 
sibility to him. 

The district judge had no jurisdiction. His authority was 
to administer the oath; but the act of congress directs him not 
to do so until after thirty days. The period of thirty days 
is given for the benefit of the creditor, and of those who are 
interested that the debt should be paid. All such are there- 
fore parties interested in the proceeding ; and if the consent 
of the creditors can give the right to discharge, all should 
consent. The assignor should have consented, as his re- 
sponsibility became consummate by the discharge. 

The consent of the counsel for the appellants, alone gave 
jurisdiction to the district court; or was so considered. If 
it did not, where is the prisoner? The discharge being ille- 
gal, he has escaped, and may be pursued and retaken, or the 
jailor was liable. 

It is manifest that the appellants considered that they had 
not used the diligence required of them. They proceeded 
afterwards by a fi. fa. which was issued on the 29th of Decem- 
ber, but which did not reach the hands of the marshal until 
the 9th of January following ; and which was in March re- 
turned “no effects.” After the return in March, a ca. sa., 
issued in April, one month having expired. 

It has been decided, that it is the duty of the party to 
place his writ in the hands of the officer in a reasonable 
time. Tremble vs. Webb, 1 Monroe, 100. 

He further argued, that if the discharge of the drawer by 
the district judge was not in the suit brought upon the note 
for which the appellee was now claimed to be liable, and 
this might be inferred from the record, the discharge in 
another suit was not evidence of insolvency. 
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In reference to one of the cases cited by the counsel for 
the appellants, he argued, that where it had been considered 
that not holding to bail was not laches, the case was one 
in which a speedier remedy was obtained by petition and 
summons, in which no bail was allowed, and good faith was 
presumed. 


Mr Justice Jounson delivered the opinion »f the Court. 

This case turns altogether upon doctrines eculiar to the 
states of Virginia and Kentucky. It is the case of a suit in 
equity, instituted by the indorsee, or, in the language of the 
country, the assignee, of a promissory note, to charge an in- 
termediate indorser. All the doctrine on the subject will 
be found fully stated in the two cases of Riddle & Co. vs. 
Mandeville & Jameison, reported among the decisions of 
this Court; and in the cases of Smallwood ws. Woods, and 
Spratt vs. M’Kinney, to be found among the decisions of 
the court of appeals of Kentucky. 

The defendant here has demurred to the bill, for want of 
equity, and this raises the first question in the cause. 

In the last case decided in this Court, between Riddle & 
Co. vs. Mandeville & Jameison, which was a case in most 
respects similar to the present, this Court decided, that a suit 
could be maintained in equity by the holder of an indorsed 
note against aremote indorser; and upon grounds perfectly 
familiar to courts exercising equity jurisdiction. It wasa 
Virginia contract, governed by the same law which is of 
force in Kentucky. This Court had before decided, that by 
the laws of the country, governing the contract, a suit at law 
could not be maintained between the holder of the note and 
a remote indorser. But then a suit at law could have been 
maintained by him against the immediate indorser, and by 
him against the preceding indorser, and so on through any 
number of indorsers. ‘This presented the ordinary case of 
an assignment of a chose in action, which transfers an inte- 
rest without the right of action. 

T’o maintain this demurrer then, it was incumbent on the 
defendant to have shown, that there was some principle in 
the jurisprudence of Kentucky, that could sustain a distinc- 
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tion between his case and that previously decided here : but 
every thing concurs to repel the idea of such a distinction. 
In the case of Drake vs. Johnson, the court of appeals of 
Kentucky also decided, that asuit at law could not be main- 
tained in that state by the indorsee against a remote indorser. 

The conclusion then results from our own decisions that 
he must be let into equity; for an indorsement is certainly 
no release to the previous indorsers, and the ultimate as- 
signee alone is entitled to the benefit of their liability. And 
this we understand to be consistent with the received opin- 
ions and practice of Kentucky. 

The second point made for the defendant is, that as he 
received no consideration for assigning the note, he is not 
liable at all. 

But on this it is only necessary to observe, that he indorsed 
it to give credit to Voorhees, the promissor; and the law 
therefore imputes to him the consideration paid to Voorhees. 

The most material point in the cause, and that on which 
the decision below was rendered in favour of the defendant, 
was the want of due diligence against the drawer of the 
note. The law is settled there, as it is in Virginia, and in 
this Court, upon Virginia contracts of this description ; that 
every reasonable effort must be made to recover of the 
drawer by suit, before the assignee can have recourse against 
the assignor or indorser. It is on the question what con- 
stitutes such diligence, that all the difficulties arise on suits 
upon these contracts. And certainly this Court cannot be 
called upon to carry the obligations imposed upon assignees 
on this point, further than the state courts have already ex- 
tended them. 

There are three grounds on which the defendant would 
impute to the complainant a want of diligence, fatal to his 
right to recover. 

The first is, that the fi. fa. did not come to the marshal’s 
hands, until the expiration of about thirty-six days after the 
judgment was obtained, and nineteen after it issued. 

The second, that the ca. sa. did not issue until about 
three months and a half after the fi. fa. 

Let it be observed, that the note fell due on the 25th of 
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September, the writ was issued on the 2d of October ; the 
judgment was entered the November term following ; and the 
drawer, Voorhees, being held in custody for want of bail, 
was discharged, as insolvent, on the 14th of December of the ° 
same year. 

Justice can hardly be charged with a halting gait thus 
far. As to her subsequent progress, it does not appear on what 
day the court for November term adjourned; but as the fi. 
fa. bears date on the 29th of December, it is presumable 
that it sat on that day. The fi. fa. did not reach the office 
of the marshal until three weeks after ; and the ca. sa. was 
not sued out at the time when the fi. fa. issued. But it was 
sued out at the term to which the fi. fa. was returnable, to wit, 
on the 11th of April 1822. So that from the time the note 
fell due, to the last step in the progress of judicial means for 
enforcing payment, we count but six months and a half. We 
do not recognise the supposed obligation or power of the 
party, in the circuit court, to sue out the ca. sa. contempora- 
neously with the fi. fa. ; and with the exception of that inter- 
val, we are rather inclined to attribute to the complainant 
extraordinary diligence, than culpable delay. 

But, why were the executions issued at all in this case, 
except from abundant caution, and to avoid the imputation 
of laches? Was it necessary? The courts of Kentucky 
have certainly decided otherwise. In the case of Stapp et 
al. vs. Anderson et al. 1 Marsh. 240, they express them- 
selves thus: 

“The discharge of an insolvent under our statute is a 
judicial act, of a record character, and is in its nature, as it 
must be in contemplation of law, the most satisfactory evi- 
dence of the insolvency of the person discharged.” 

This, it is true, was declared respecting a discharge in an- 
other suit, on a different cause of action, under the insolvent 
law of the state, and upon a ca. sa. But it would be diffi- 
cult to assign a reason, why it should not apply to a discharge 
in a suit on the same cause of action, under the law of the 
United States, and where the defendant was in custody under 
an order for bail. In both instances, a state of insolvency 

is judicially established ; and as the court expresses itself in 
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the same case, “it would have been worse than idle,” nay, 
in this case it would have been false imprisonment, to have 
re-taken the debtor; if, as the defendant contends, and no 


- doubt Was the fact, he was discharged under the suit upon 


this note. 

The third and last ground of laches, and that which it ap- 
pears, by a report handed to us, influenced the court below, 
was the consent of the agent of the complainant to dispense 
with the imprisonment to which the drawer of the note might 
have been subjected, before he would have taken the oath, 
and received a discharge under the act of congress. 

The correctness of the decision below upon this point must 
be tested by considerations drawn from the object of the 
imprisonment ; the influence of the discharge upon the loss 
of the debt ; and from adjudged cases. We are inclined to 
think, that it has been rather too hastily conceded, that no 
case similar to the present has been adjudicated. That it 
adds another to the long list of instances of laches which 
have been held to be fatal to the recovery of the assignee 
against his assignor in that country, cannot be doubted. 

This case, it must be recollected, comes within the fifth 
section of the act of January 6th, 1800, entitled “ An act 
for the relief of persons imprisoned for debt.” The second, 
third and fourth sections of that act make provision for the 
discharge of persons confined under execution, and the fifth 
section extends “the privileges and relief” of that act, to 
persons in confinement, against whom judgment is obtained 
but no execution issued. Under the provisions in favour of 
persons charged in execution, on the day of arrest, a notice 
may be served upon the person at whose suit they are con- 
fined, and at the end of thirty days they may be discharged. 
By the fifth section it is enacted, “ that any person impri- 
soned upon process issuing from any court of the United 
States, except at the suit of the United States, in any civil 
action, against whom judgment has been or shall be reco- 
vered, shall be entitled to the privileges and relief provided 
by this act, after the expiration of thirty days from the time 
such judgment has been or shall be recovered, though the 
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creditor should not, within that time, sue out his execution 
and charge the debtor therewith.” 

It has been argued, that under this section the defendant 
must remain in prison thirty days after judgment before he 
can sue out his notice to the plaintiff, thus requiring him 
to remain sixty days in confinement, in the cases which come 
under this section; whereas he remains but thirty days, 
when confined under execution. 

There can be no reason for the distinction, and we think 
that in favour of liberty and with a view to consistency, the 
the construction should be otherwise. If such were the true 
construction, the relief would not be the same as is ex- 
tended to the debtors of the other class. We think there- 
fore, that the day of entering judgment under the fifth sec- 
tion, is the day that corresponds to the day of arrest under 
the previous provisions of the law; and, therefore, that in 
thirty days after judgment, he may be discharged by com- 
plying with the other requisitions of the law. The day of 
entering the judgment appears no where in this record, but 
as the notice was served on the plaintiffs’ agent on the 14th 
of December, we must presume that the judgment had then 
been entered ; and on the same day the agent signed that 
consent to dispense with ‘‘ the previous imprisonment by 
law to entitle the defendant to take the oath of an insolvent 
debtor,” by which, it is now insisted, that the complainants 
are barred of their right to recover of the assignor. 

The error of the court below obviously consists in this, 
that it considers the imprisonment to which the defendant is 
subjected, as among the means of coercing payment. The 
arrest certainly is so; but the thirty days confinement that 
ensues, is only incidental to the notice required to be given 
to the plaintiff of the defendants’ intention to claim his dis- 
charge as an insolvent. Now he must be insolvent when 
this notice is given, and what is to be forced from an insol- 
vent man by the thirty days imprisonment? It is obvious 
that the confinement is not regarded as the means of coer- 
cion, but only as a time necessary to the investigation of 
the defendants’ circumstances, or the collection of evidence 
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to repel his insolvency. The coercive means of the law are 
to be found in the searching oath to be administered, and in 


the fear of prosecution for perjury, and recommitment in ’ 
the same actions. ’ é 
If, then, this imprisonment has no other object than to 
make the debtor await the investigations of his creditor, it 
He is difficult to assign a reason why the creditor may not dis- 


| pense with it, when satisfied that the application is an 
honest one, and that delay would discover nothing that he 
was not already acquainted with. In the language of the 
Kentucky court, it would be “ worse than idle,” to detain | 
him. Nothing but unavailing hardship upon him, and ulti- | 
; mate expense to his indorser, could result from it. 
| Nor do we think ourselves unsupported by the Kentueky | 
decision in this view of the subject. 
In the case of Young vs. Cosby, the drawer of the note 
being in custody under a ca. sa. issued by the assignee, was 
discharged for want of security for the payment of prison ; 
i fees. This discharge, it was contended, was imputable to 
| the assignee and barred his recovery against the assignor; 
unless he could prove that the drawer had nothing which 
| might have been wrung from him by a protracted imprison- 
ment. But the court of appeals decided otherwise; and 
established, that if the assignor had sustained any injury in 
that respect, it was incumbent upon him to prove it. The 
language of chief justice Boyle, on that occasion, was 
this. “It has repeatedly been decided in this court, that 
to entitle the assignee of a bond or note to recover of the 
assignor, it was necessary to show that he had used due 
diligence by suit, to recover the amount from the payor or 
obligor; but it has never been required of him to prosecute 
the suit against the payor or obligor, farther than a man of 
ordinary prudence and diligence would do, in a case where 
he was solely and exclusively interested. ‘To make it neces- 
sary to do so, would be unreasonable and unjust’; inasmuch 
as it would tend to accumulate costs without the prospect 
of any probable advantage to either of the parties.” 
We entirely approve of the opinions here expressed : they 
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are conceived in the reason and benignity of the law, and 
we are unwilling to extend the diligence required of the 
assignee beyond the limits there laid down. 

In the case of Oldham vs. Bengan, the doctrine laid 
down in Young vs. Cosby is considered and affirmed, and 
chief justice Bibb observes “that although due diligence 
has always been required in such cases, yet in no case has 
all possible diligence been exacted.” 

And both these cases concur to establish this principle, 
that it is not on the ground of a mere possible injury that 
the assignor can claim his discharge ; much less where it is 
improbable, as judge Rowan remarks in the case of Stapp 
vs. Anderson, before cited. The present case presents the 
drawer in a situation in which it is not only improbable, but 
scarcely possible, that the assignor could have sustained an 
injury. For a discharge under the insolvent law of the 
United States, is confined in its effects altogether to the 
particular case, and even as to that, does not exempt the 
debtor’s present effects, or future acquisitions, from the 
process of the Jaw ; nor is his person exempt from confine- 
ment for the same debt, should he be detected in a fraud 
upon the creditor. The bare speculative idea, then, of a 
possible acquisition of property within the thirty days, during 
which Voorhees might have been compelled to await the will 
or inquiries of his creditor, and of property not tangible by 
the process of the law; is too feeble a consideration to affect 
the rights of the complainant. 

The decree below will be reversed, and a decree entered 
here that the complainant recover his demand. 
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Witiram Campre y's Execurors, APPELLANTS vs. Pratt, Francis 
AND OTHERS, APPELLEES. 


The Court refused to reverse the decree of the circuit court of the county of 
Washington, although an error had been committed in proceeding under the 
mandate from this Court ; as no benefit would result to the appellant from a 
reversal. 


APPEAL from the circuit court of Washington county. 

The matters in controversy in this case arose out of pro- 
ceedings in the circuit court, under the mandate of this Court 
issued at February term 1815, in the case of Pratt and others 
vs. Campbell and others, reported 9 Cranch, 456. 

In the circuit court, the appellants in this case filed their 
bill alleging that they had been injured by the proceedings 
under the mandate, 9 Cranch, 58, and that the court gavea 
decree against their claims, as set forth in the bill. From 
this decree they appealed. 

The counsel! for the appellants contended, that by the 
decree passed by the circuit court in the original cause, the 
appellants had sustained injury in the following particulars. 

1. Of the thirty-six squares mortgaged to Law, thirty-two 
were attached and purchased by the appellant; and four 
squares therefore remained affected only by Law’s mortgage. 

Campbell was permitted to redeem his thirty-two, by pay- 
ing their proportion of the whole of Law’s debt; thereby 
making the four remaining squares bear also their proportion 
of Law’s debt. 

Admitting this to be right, it should have been decreed, 
upon the same principle, that if the parties did not redeem, 
the sale should be made so as to produce the same result— 
that is, the four squares not purchased by the appellant 
should have been sold first, and his thirty-two squares should 
only have been sold to make up the deficiency of Law’s 
debt. 

The court below put on these four squares only the sum 
of $2806.29, (much less than their proportion) and decreed 
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them to be sold last; thereby saving them to Pratt and 
others, if the other squares produced enough to pay Law, 
and thus giving them a preference over the appellant, denied 
by this court in the original cause. 

2. Of the eighteen squares mortgaged to Duncanson, thir- 
teen only were attached and purchased by the appellant— 
consequently five remained ; and these five the appellant con- 
tends, on the same principle, should have been sold first, 
and the appellant’s thirteen only resorted to, to make good 
the deficiency under that mortgage. 

It was contended that these errors can be corrected, by 
this Court’s ordering that such of the said squares as have not 
been sold, shall be sold for the benefit of the appellant—and 
that the money received for such as have been sold, shall be 
decreed to him, or the sales rescinded. 

3. The court below also erred in requiring the appellant 
to redeem from both mortgages, and decreeing that in case 
he did not redeem from both, the squares should be sold to 
satisfy both. 

The case was submitted to the Court on the written argu- 
ments of counsel. Mr Swann and Mr Key for the appel- 
lants. Mr Jones for the appellees. 


Mr Justice Jounson delivered the opinion of the Court. 

This cause has its origin in the great case of Pratt, Fran- 
cis et al., which appeared in this Court some years ago with 
the formidable bulk of nine hundred folios! The rights of 


‘the parties had become exceedingly perplexed in the pro- 


gress of large and multifarious transactions, originating in 
the speculations of Morris, Nicholson & Greenleaf, in the 
land of this city. Thomas Law held a mortgage of thirty- 
six squares from Morris, Nicholson & Greenleaf, and four- 
teen of the same squares were mortgaged by them to one 
Duncanson. Campbell acquired the equity of redemption of 
Morris, Nicholson & Greenleaf, in thirty-two of the thirty- 
six squares, the four others not being included, in Duncan- 
son’s mortgage. ‘The equity of redemption in these four 
squares has passed by assignment to present appellees, in 
right of Morris, Nicholson & Greenleaf. Thirteen of the 
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squares included in Duncanson’s mortgage were among 
the thirty-two in which Campbell had possessed himself of 
Morris, Nicholson & Greenleaf’s equity of redemption; and 
his constant efforts have been to reduce the sum due on Law’s 
mortgage, to put aside that of Duncanson, as a satisfied in- 
cumbrance, and to obtain a precedence to Morris, Nicholson 
& Greenleaf’s equity, in the four remaining squares. 

This Court established the principles on which the sum 
to be raised to satisfy Law’s mortgage should be ascertained; 
decided against any precedence in Campbell, as a joint holder 
of the equity of redemption ; and sustained Duncanson’s 
mortgage, in favour of a prior equity which Greenleaf held 
in it. So thatin effect, the cause went down to the circuit 
court for the sole purpose of having a sale of the squares 
effected; the proceeds applied, first to pay off Law’s 
mortgage, then Greenleaf’s interest in Duncanson’s mort- 
gage, and the balance only, if any, to go to the equity of 
redemption. Substantially, this has not been done ; for we 
now find the two squares, which form the subject of the pre- 
sent controversy, in the hands of Pratt et al. the appellees, 
which could only be in the right of Morris, Nicholson & 
Greenleaf’s equity of redemption; whereas Duncanson’s 
mortgage, to a large amount, remains unsatisfied ; and Camp- 
bell, with eight-ninths of the equity of redemption in him, has 
received nothing. 

If then the appellees should be confirmed in the posses- 
sion of those squares, it is obvious that Campbell would have 
much to complain of, since his equity of redemption in the 
other thirty-two squares had been, in effect, applied to the 
extinction of a common incumbrance. ‘This would serve 
him at equity in eight-ninths of these two squares. 

But this is a mere delusion, since the holders of the equity 
of redemption could rightfully receive nothing until the 
mortgages were both paid off. This was certainly the case 
with Morris, Nicholson, & Greenleaf; and this Court has 
been constantly inculcating that Campbell stood precisely 
in their shoes, and was entitled to no higher equity. 

All the obscurity in which the case is involved, and which 
has seemed so long to heep both parties from approaching 
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ng it, arises from an error committed below, probably by the 
of commissioner, in selling the doubly incumbered squares be- 
nd fore those singly incumbered were disposed of; the conse- 
Ws quence of which is, that these squares, which were not in 
n- Duncanson’s mortgage, remain unsold, because the sale of 
on the thirty-four satisfied Law’s mortgage; whereas, by begin- 
ning with the sale of those singly incumbered, two squares 
m (supposing the value to be the same) would have remained, 
d; to be applied to the payment of Greenleaf’s interest in 
er Duncanson’s mortgage. 
Y's But there is nothing in this for Campbell to complain of; 
ld since after applying the proceeds of these squares to the pay- 
‘it ment of the second mortgage, it still remains unsatisfied to 
es a great amount, and leaves Campbell nothing to receive in 
’g right of his equity of redemption. 
t- The decree of the court below, as against this appellant, 
of will be affirmed. 
ye 
e- 
S, This cause came on to be heard :on the transcript of the 
&, record, from the circuit court of the United States for the 
s district of Columbia, holden in and for the county of Wash- 
D- ington; and was argued by counsel ; on consideration whereof, 
aS it is considered, ordered, and decreed by this Court, that the 


decree of the said circuit court in this cause be, and the 
same is hereby aflirmed with costs. 
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Sunpry Goons, Warrs anp Mercuanpises, THe American Fre 
Company, CLaimants, PLarntivrs IN ERROR vs. THE Unirep 
States, DEFENDANTS IN ERROR. 


Whatever an agent does or says in reference to the business in which he is at 
the time employed, and within the scope of his authority, is done or said by 
the principal ; and may be proved, as well in a criminal as a civil case, in like 
manner as if the evidence applied personally to the principal. [364] 

Where two or more persons are associated tog ther for the same illegal- purpose, 
any act or declaration o of one of the parties in reference to the common object, 
and forming a part of the res gesta, may be given in evidence against the 
other. [365] 

The act of 30th of March 1802, having described what should be considered as 
the Indian country at that time, as well as at any future time when purchases 
of territory should be made of the Indians; the carrying of spirituous liquors 
into a territory so purchased after March 1802, although the same should be at 
the time frequented and inhabited exclusively by Indians, would not be an 
offence within the meaning of the before mentioned acts of congress, so as to 
subject the goods of the trader, found in company with those liquors, to seizure 
and forfeiture. [368] 


WRIT of error from the district court of the United 
States for the district of Ohio. 

in the district court of Ohio, the district attorney filed, on 
behalf of the United States, a libel or information, stating 
that on the twenty-third day of September, in the year of 
our lord one thousand eight hundred and twenty-four, at 
and within the district of Indiana aforesaid, one William H. 
Wallace, a citizen of the United States, and having a license 
and legal authority to trade with Indian tribes within the 
territory of the United States, did take and carry into the 
Indian country, to wit, the country lying on the north or 


" west Side of the river Tippecanoe, for the purpose of trading 


with the tribes of Indians, sundry goods, wares, and mer- 
chandises, enumerating the same; that the said Wallace 
did, among the goods, wares and merchandises, carry into 
the said Indian country a large quantity of ardent spirits, to 
wit, seven kegs of whiskey, and one keg of shrub, for the 
purpose of vending or distributing the same among the In- 
dian tribes, contrary to the statute in such cases made and 
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provided, and against the peace and dignity of the said Uni- 
ted States. 

The libel further alleged that John ‘Tipton, Indian agent, 
at fort Wayne within said district, duly appointed to, and 
qualified for that office ; and being duly authorised and in- 
structed to search the stores and packages of traders among 
Indian tribes, upon suspicion that ardent spirits had been 
by the said Wallace carried into the said Indian country, 
for the purpose of being vended or distributed among the 
Indian tribes therein, caused the said goods, wares and mer- 
chandises to be searched, and upon such search, the seven 
kegs of whiskey, and the keg of shrub, were found so 
carried by the said Wallace into the said Indian country, 
for the purpose of being sold or distributed among the In- 
dian tribes therein, contrary to the statutes aforesaid in such 
case made and provided, and against the peace and dignity 
of the said United States ; the said goods, wares, and mer- 
chandises were, on the day and year aforesaid, seized by the 
said John Tipton, and now by him held to be disposed of as 
the court directs. 

The libel then proceeds to pray that the goods, &c. so 
seized may be deemed to be forfeited, and be disposed of 
according to law. 

A claim and answer were filed by William H. Wallace, 
attorney in fact and agent for the plaintiffs in error, in which 
the allegations of the libel were denied; and tendered an 
issue, upon which the cause was tried by a jury, who found 
a verdict for the United States. On the trial three bills of 
exception were taken by the claimants’ counsel to the opi- 
nion of the court. 

The first exception stated, as ground of error, that on the 
trial of this cause, the district attorney offered to give im 
evidence to the jury, the transactions and declarations of 
one John Davis, with a view to prove the purpose of the 
defendant; to which the defendant by his counsel objected, 
and the court permitted the district attorney to give in evi- 
dence to the jury, the conduct and declarations of Davis, so 
far as he acted as the agent of the said defendant, or in con- 
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junction with him, in relation to the charge made adel 
the defendant in the information. ’ 

The second exception stated, that, on the ‘trial of ‘this 
cause, the district attorney moved the court to Instruct the 
jury, that if they should believe from the evidence that had 
been adduced, that the defendant, as an Indian trader, did 
carry ardent spirits into the Indian country, and that the 
same were found therein among any part of his goods, that 
it is prima facie evidence of his having violated the acts of 
congress, on which this prosecution is founded, so as to 
throw the burden of proof upon the defendant; which in- 
struction the court did give the jury; also instructing them 
that an Indian trader might lawfully carry ardent spirits into 
an Indian country for some purposes, as for instance, for 
medical use. 

The thind exception was, that at the trial of this cause, 
the defendant, by his counsel, prayed the opinion and direc- 
tion of the court to the jury, that unless they are of opinion 
from the evidence of the cause, that the ardent spirits men- 
tioned in the libel of information, were mingled with the 
bales of merchandise at the time of seizure, and carried into 
the Indian territory in violation of the act of 1820, entitled 
‘an act to regulate trade and intercourse with the Indian 
tribes, and to preserve peace on the frontiers,” and whilst 
said spirits and goods were remaining in the Indian territo- 
ry, were seized upon by the officers of government, their 
verdict must be for the defendant: which opinion and in- 
struction the court refused to give to the jury; but did in- 
struct the jury that if they should be of opinion, from the 
evidence, that the defendant, as an Indian trader, did carry 
ardent spirits into the Indian country, which were found 
with a part of his goods therein, with the purpose of being 
vended or distributed amongst the Indian tribes, that all the 
goods of said trader designed for sale under his license to 
trade with Indian tribes, and seized in the Indian country, 
whether all or only a part of them were found with the 
spirits, are forfeited; and that the seizure thereof in a terri- 
tory purchased by the United States of the Indians, but 
frequented and inhabited exclusively by Indian tribes, is 
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1; to which refiisal of the court to instruct as requested, 
and to the instruction given, the defendant by his counsel 
excepted, &e, 
The case was argued for the plaintiffs in error by Mr Ogden; 
and by Mr Wirt, attorney general, for the United States. 


Mr Ogden, for the plaintiffs, stated, that as to the first ex- 
ception, no other remark would be made upon it, but that if 
the declarations of Davis were made at the time of the seizure, 
the evidence was legai; but if at any other time, the testi- 
mony was irregular. 

On the second exception he argued, that the statute of the 
United States being highly penal in its provisions, should be 
construed with great strictness. It was incumbent on the 
government to show, not only that the spirits were carried 
into the Indian country, but that the same was done with an 
intent to sell them. The jury were to judge of the intention ; 
but this was taken from them, by the instructions given by 
the court. 

The power to search must only be exercised within the 
Indian territory. The goods which may be seized must be 
in the territory; but the instruction given to the jury is in 
its terms so general, as to authorise a seizure of goods be- 
longing to Indian traders in any part of the United States. 
He argued that this was not the sound interpretation of the 
law. In support of the third exception, he said that the 
act of congress applied only'to those territories, in which the 
Indian title had not been extinguished. Those were exclu- 
sively the Indian country. “ Indian country,” ex vi termini, 
means the country belonging to the Indians ; and it was not 
shown that the place of seizure was of this description. 

The provisions of the law relative to licenses to trade with 
the Indians, sustain and illustrate this construction. 


Mr Wirt, attorney general, considered the instructions 
given by the court right in every particular. A reference 
to the act of congress would show, that it was the Indian 
country. and not the Indian territories, from which it was 
intended to exclude the sale of spirituous liquors. Their 
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sale among the ignorant natives of the forest, led to.war and 
bloodshed, and the evils were the same, on whichever side 
of the Indian line they were sold. 

Such too is plainly the purpose, from the language of the 
act of 1802. ‘The descriptive words are Indian “ country,” 
and not “territory.” The act looks to all places where 
goods may be carried with the intent to vend them to the 
Indians, and the penalty is restricted to such offences. It 
also takes away the license to the trader. 

In reference to the third instruction, he said, that the case 
stated that the ardent spirits were mingled with the mer- 
chandise, which is not the language of the law; the residue 
of the instruction is in accordance with the law. That lan- 
guage is “all the goods designed for sale under his license 
to trade with the Indians,” and “ which are seized in the 
Indian country.” It cannot be a question, whether a country, 
although ceded to the United States, while inhabited by In- 
dians continues an Indian country, within the view of the 
law. The license granted to trade is “ with the Indians,” 
and not in the Indian country. 


Mr Justice Wasuineton delivered the opinion of the 
Court. 

This was an information filed in the district court of In- 
diana, by the United States, against sundry goods and mer- 
chandise, seized as forfeited under the provisions of two 
acts of congress, bearing date the 30th of March 1802, ch. 
273, and the 6th of May 1822, ch. 58, for regulating trade 
and intercourse with the Indian tribes. 

The information sets forth, in substance, that on the 24th 
of September 1824, William H. Wallace, a citizen of the 
United States, and having a license to trade with Indian 
tribes within the territory of the United States, did take and 
carry into the Indian country lying on the north or west 
side of the Tippecanoe river, for the purpose of trading with 
the tribes of Indians, certain goods, which are particularly 
described, amongst which were seven kegs of whiskey and one 
keg of shrub, for the purpose of vending or distributing the 
same among the Indian tribes ; contrary to the statute, &c. 
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That upon suspicion that ardent spirits had been carried by 
the said Wallace into the said Indian country, for the pur- 
pose aforesaid, the said goods, &c. were searched by order 
of an Indian agent, duly appointed to, and qualified for that 
office ; upon which search the said kegs of whiskey and 
shrub were found so carried, for the purpose aforesaid; and 
were, together with the said goods, &c. seized by the said 
Indian agent. The information concludes with a prayer, 
that the goods so seized may be declared to be forfeited, 
and to be disposed of according to law. 

To this information, Wallace, as attorney in fact for.the 
American Fur Company, interposed a claim and answer, 
which, after protesting against the sufficiency of the infor- 
mation, denies, by way of plea, that he did, among the 
goods, &c. in the information mentioned, carry into the 
Indian country, lying on the north or west of the Tippe- 
canoe river, seven kegs of whiskey and one of shrub, for 
the purpose of trading, or distributing the same, among the 
Indian tribes, as in the information mentioned. 

The issue was tried by a jury, who found a verdict: in 
favour of the United States. 

Upon the trial of the cause, three bills of exceptions, to 
the following effect, were taken. 

The first is to the opinion of the court, which permitted 
the district attorney to give in evidence the conduct and 
declarations of John Davis, so far as he acted as the agent 
of Wallace, or in conjunction with him, in relation to the 
charge laid in the information, with a view to prove the pur- 
pose of the said Wallace. 

The second bill states that, upon the motion of the dis- 
trict attorney, the court instructed the jury, that if they 
should believe, from the evidence, that Wallace, as an In- 
dian trader, did carry ardent spirits into the Indian country, 
and that the same were found therein, among any part of 
his goods, it is prima facie evidence of his having violated a 
the acts of congress, on which this prosecution is founded, 
so as to throw the burden of proof upon the defendant. 

The defendant then moved the court to instruct the jury, 
that, unless they should be of opinion, upon the evidence, 








364 SUPREME COURT. 


{American Fur Company vs. The United States.] 


that the ardent spirits mentioned in the information were - 


mingled with the bales of merchandize at the time of seizure, 
and carried into the Indian territory, in violation of the act 
of 1802, and, whilst the said spirits and goods were remain- 
ing in the Indian territory, were seized by the officers of 
government, their verdict should be for the defendant. 
This instruction the court refused to give; and directed the 
jury, that if they should be of opinion, from the evidence, 
that the defendant, as an Indian trader, did carry ardent 
spirits into the Indian country, which were found with a 
part of his goods therein, with the purpose of being vended 
or distributed amongst Indian tribes; all the goods of the 
said trader, designed for sale under his license, and seized 
in the Indian country, whether all or only a part of them 
were found with the spirits, are forfeited; and that the 
seizure thereof in a territory purchased by the United States 
of the Indians, but frequented and inhabited exclusively by 
Indian tribes, is legal. This refusal, and instruction, form 
the subjects of the third bill of exceptions. 

The objection to the evidence of Davis is so fully answer- 
ed and repelled by this Court in the case of the United 
States vs. Gooding, 12 Wheat. 468, that it seems necessary 
only to refer to that decision. That was a criminal prose- 
cution against the owner of a vessel, under the slave trade 
act of congress; and an objection was taken by his counsel 
to evidence of the acts and declarations of the master of the 
vessel, who was proved to have been appointed to that office 
by the defendant, with an authority to make the fitments for 
the vessel. 

The principle asserted in the decision of that point, and 
applied to the case was, that whatever an agent does, or 
says, in reference to the business in which he is at the time 
employed, and within the scope of his authority, is done or 
said by the principal ; and may be proved, as well in a cri- 
minal as a civil case; in like manner as if the evidence ap- 
plied personally to the principal. 

The opinion of the court in the present case is not less 
correct, whether Davis was considered by the jury as having 
acted in conjunction with Wallace, or strictly as his agent. 
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For we hold the law to be, that where two or more persons 
are associated together for the same illegal purpose, any act 
or declaration of one of the parties, in reference to the com- 
mon object, and forming a part of the res gesta, may be given 
in evidence against the others ; and this we understand, upon. 
a fait interpretation of the opinion before us, to be the prin- 
ciple which was communicated to the jury. 

The instruction to which the second exception was taken, 
having been passed over without objection by the counsel for 
the plaintiff in error, it becomes unnecessary for the Court to 
notice it otherwise than to say that it meets -our entire ap- 
probation. 

In order clearly to comprehend the subjects embraced by 
the third bill of exceptions, it will be proper -to examine 
with attention a few of the sections of the acts on which this 
prosecution is founded. 

The first commences in the Ist section, by declaring that 
a certain boundary line, therein described in general terms, 
as established by treaty between the United States and va- 
rious Indian tribes, shall be clearly ascertained, and distinct- 
ly marked in such places as the President of the United 
States should deem necessary, and in the manner he should 
direct; with a proviso, that if the boundary line between the 
said Indian tribes and the United States should at any time 
thereafter be varied, by any treaty which should be made 
between the said Indian tribes and the United States, then 
all the provisions contained in that act should be construed 
to apply to the said line, so to be varted in the same man- 
ner as the said provisions apply, by force of that act, to the 
boundary line therein before recited. ; 

The act then proceeds to prohibit citizens of, or residents 
within the United States, from crossing over the said boun- 
dary line to hunt, &c. and inflicts punishments of various 
degrees upon persons who should be convicted of certain 
other acts of aggression within the Indian country. By the 
‘16th section, it is made lawful for the military force of the 
United States to apprehend every person who may be found 
in the Indian country, over and beyond the said boundary 
line, between the United States and the Indian tribes, in vio- 
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lation of any of the provisions of this act; and to convey 
them to the civil authority of the United States, in some one 
of the three adjoining states or districts, to be proceeded 
against in due course of law. We then come to the 21st 
section of this act, to which the act of the 6th of May 1822 
is an amendment; which authorises the President of the 
United States to take such measures, from time to time, as 
to him might appear expedient, to prevent or restrain the 
vending or distributing of spirituous liquors among all or any 
of the Indian tribes. 

The 2d section of the latter act, in execution of the power 
vested in the President of the United States by the preceding 
21st section, authorises him to direct Indian agents, gover- 
nors of territories, acting as superintendants of Indian affairs, 
and military officers ; to cause the stores and packages of 
goods of all traders to be searched, upon suspicion or infor- 
mation that ardent spirits are carried into the Indian coun- 
tries by the said traders, in violation of the aforesaid 2\st 
section ; and declares, that if any ardent spirits should be so 
found, all the goods of the particular trader should be for- 
feited, one half to the use of the informer, the other to the 
use of the government; and that his license should be can- 
celled, and his bond put in suit. 

The difference between the instruction asked for by the 
defendant’s counsel, which the court refused to give, and that 
which was given in the first part of this exception, consists 
in this ; that the former would seem to insist, (for this branch 
of the exception is very ambiguously expressed, and is on 
that ground objectionable), that to produce a forfeiture of 
the trader’s goods, the ardent spirits must be found mingled 
with the bales of goods at the time of seizure in the Indian 
country; and that no part of the goods but that with which 
the spirits were found so mingled, were liable to seizure. 
It is very apparent from the manner in which the instruction 
which was given is expressed, that that asked for by the de- 

fendant’s counsel was understood by the court below as we 
have interpreted it. 

But the instruction which was given asserts the law to be, 
that if the ardent spirits were found with a part only of the 
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goods carried into the Indian country, for the illegal purpose 
stated in the information ; all the goods of such trader de- 
signed for sale under his license, and seized in the Indian 
country, were liable to forfeiture. 

This construction of the acts of congress which have been 
referred to, is, in the judgment of this Court, well warranted 
by the words of those acts ; as well as by the obvious policy 
which dictated them. The expressions “all the goods of 
the said traders” in the 2d section of the last act, although 
general enough, if they stood alone, unexplained by the 
context, to embrace all the goods belonging to the trader 
wherever they might be found ; are clearly restrained by the 
provision which immediately precedes them, so as to mean 
those goods only which might be found in company, though 
not in contact with the interdicted article. 

The notion that those goods alone are liable to seizure 
and forfeiture, amongst which the ardent spirits are found 
mingled, can receive no countenance from any fair construc- 
tion of this section. That which is contended for would 
enable the trader, by the most simple contrivance, to protect 
the whole of his other goods from forfeiture. To effect this, 
he would only have to keep the spirits separate from bis 
other goods during their transportation to, and after their 
arrival in the Indian country, so as not to contaminate those 
goods by placing them in immediate contact with the offend- 
ing article. A construction which would sanction so glaring 
an evasion of the whole policy of the law, ought in no case 
to be adopted, unless the natural meaning of the words of 
the act require it. Even penal laws, which, it is said, should 
be strictly construed, ought not to be construed so strictly as 
to defeat the obvious intention of the legislature. This was 
laid down as a rule by this Court, in the case of the United 
States vs. Wiltberger, 5 Wheat. 56. 

We are, therefore, of opinion, that the instruction asked 
for by the defendant’s counsel was properly refused, and that 
that which was given, so far as it has been examined, is un- 
exceptionable. 

The latter part of this instruction remains now to be con- 
sidered. After stating to the jury, that if they should be of 
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opinion, that the defendant, as an Indian trader, did carry 
ardent spirits into the Indian country, which were found 
with a part of his goods therein, with the purpose of being 
vended or distributed amongst Indian tribes ; all the goods of 
the said trader designed for sale under his license, and seiz- 
ed in the Indian country, were forfeited; the instruction 
proceeds as follows ; “ and that the seizure thereof, in a ter- 
ritory purchased by the United States of the Indians, but 
frequented and inhabited exclusively by Indian tribes, is le- 
gal.” 

We have found no little difficulty in understanding the 
real meaning of the court, from the language in which this 
latter proposition is expressed ; whether it was intended to 
state, that after the goods with the ardent spirits had been 
carried into the Indian country with the unlawful purpose, 
they might be seized in a country purchased of the Indians 
by the United States, under the circumstances referred to; 
or that being carried into this latter district of country, and 
there seized, such seizure would be legal. 

We rather incline to the opinion that the latter interpre- 
tation was the one intended by the court, and that that part 
of the sentence was merely added as explanatory of the terms 
Indian country, which had previously been used. For if it 
was merely meant to affirm, that, after the forfeiture had at- 
tached in the Indian country, the goods might be seized any 
where out of that country ; no reason is perceived why the 
place of seizure should be confined to a territory purchased 
by the United States of the Indians, and inhabited exclusive- 
ly by them, rather than to a territory not so purchased and 
inhabited. Besides, the proposition asserted in the preced- 
ing part of the instruction, being, that ardent spirits carried 
into the Indian country, with the unlawful purpose, and 
found with a part of the trader’s goods, and seized in the In- 
dian country, subjected all his goods found with spirits to 
forfeiture ; it would seem something like a contradiction, to 
lay it down as a distinct proposition, that the seizure spoken 
of might be made out of the Indian territory. As explana- 
tory of the expressions before noticed, it was entirely appro- 
priate. 








JANUARY TERM 1829. 369 


[American Fur Company vs. The United States.] 


If we have rightly interpreted this part of the instruction, 
we feel no hesitation in saying, that we cannot accede to 
the correctness of the instruction thus qualified; since it 
would subject to seizure and forfeiture, all the goods of the 
trader carried into a country, not only belonging to the 
United States, but lying without the boundaries of the In- 
dian country, as they are described by the Ist section of the 
act of 1802; to which all the provisions contained in that 
act, and consequently those contained in the emendatory 
act of 1822, are by that section expressly confined. If the 
country referred to in this instruction was purchased of the 
Indians subsequent to the 30th of March 1802, so as that the 
boundary line thereby became varied; then the above sec- 
tion declares that all the provisions of that act, shall be con- 
strued to apply to the boundary line so to be varied, in the 
same manner as they apply by force of that act to the boun- 
dary line therein recited. 

If we misunderstand the meaning of this instruction, it is 
so probable that it might have been misunderstood by the 
jury, that justice demands a re-trial of the cause. 

The judgment of the court below is to be reversed, and 
the cause remanded to that court, with instruction to award 
a venire de novo. 


This cause came on to be heard on a transcript of the re- 
cord from the district court of the United States for the dis- 
trict of Indiana, and was argued by counsel; on considera- 
tion whereof, it is considered, ordered, and adjudged by this 
Court, that the judgment of the said district court in this 
cause be, and the same is hereby reversed and annulled, and 
that the cause be, and the same is hereby remanded to the 
said district court, with directions to award a venire facias 
de novo. 


Vor. I1.—2 W 
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SUPREME COURT. 


Joun Danpriver, APPELLANT vs. Martoa WasHINGTON’s Exec- 


uTors, APPELLEES. 


The testatrix directed that the interest of certain funds should be applied * to 


the proper education” of certain persons her nephews, “ so that they may be 
severally fitted and accomplished in some useful trade ;” and gave to each of 
them “ who should live to finish his education or reach the age of twenty-one 
years of age, one hundred pounds to set him up in his trade.” She also gave 
the whole of her estates of every description, to be equally divided among 
certain persons, who should be living when the interest applicable to the edu- 
cation of her nephews should cease to be required, they being some of the 
persons among whom the same was to be divided; and she directed that so 
long as any one of the three nephews who should live, had not finished his 
education, or arrived at the age of twenty-one years, the division of the pro- 
perty so devised and given, should be deferred, and no longer. 


A bill was filed, by the appellant, one of the nephews of the testatrix, charging that 


the executors had not paid the several sums of money bequeathed to him, and 
praying that they may be decreed to pay the same. No other persons were 
made parties to the proceeding but the executors; and after a report of the 
master, the cause came on toa hearing, and the circuit court dismissed the bill 
for want of proper parties. The defendants at the argument insisted that not 
only the two nephews, whose education was provided for by the testatrix, 
should have been made parties, but also all the residuary legatees. 


So far as the bill sought to obtain such a portion of the fund as was by a fair con- 
.struction of the will applicable to the education of the nephews of the testatrix, 


they alone were required to be parties, and the court reversed the decree of the 
circuit court which dismissed the bill, for the purpose of enabling the com- 
plainant to make the other two nephews of the testatrix parties. 


The Court did not consider it necessary to make the residuary legatees parties, 


in a proceeding the sole object of which was to ascertain and distribute among 
the nephews of the testatrix, the amount to which they were entitled for the 
expenses of education. The residuary legatees have undoubtedly an interest 
in reducing every demand on the estate. Whatever remains, sinks into the re- 
siduum ; and that residuum is diminished as well by the claims of creditors and 
specific legatees, as by this. In all such cases the executors represent the re- 
siduary legatees, and guard their interests. It isa part of that duty which re- 
quires them to protect the interests of the estate. In such suits, the residuary 
legatees are never made parties. To require it would be an intolerable burden 
on those who have claims on an estate in the hands of executors. [377] 


The Court do not think that in ascertaining the amount applicable to the educa- 


tion of the appellant, one of the learned professions may be taken as the stand- 
ard, with as much propriety as the trade or art of a mechanic. The distine- 
tion between a profession and a trade is well understood ; and they are seldom, 
if ever, confounded with each other in ordinary language. If the testatrix had 
contemplated what in the common intercourse of society is denominated a 
profession ; she would scarcely have used a term, which is generally received 
as denoting a mechanical art. 


But the bequest is not confined to the expense of acquiring the trade, so as to 
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be enabled to exercise it in the common way. The testatrix intended such an 
education as would fit her relations to hold a distinguished place in that line 
of life in which she designed them to move. The sum allowed for the object 
ought to be liberal, such as would accomplish it, if the fund from which it 
was to be drawn would permit it. [377] 


APPEAL from the circuit court of the county of Alex- 
andria, in the district of Columbia. 

In the circuit court, the appellant filed his bill against 
George W. Curtis and Thomas Peter, as executors of Mrs 
Martha Washington, late of Mount Vernon; claiming the pay- 
ment of a sum of money due to him, under the bequests 
in the will of the testatrix, for the expenses of his educa- 
tion; and also for a distributive share of the residuary estate 
of the deceased, in the hands of the executors, acting as 
trustees under the will. The facts of the case are stated at 
large in the opinion of the court. 

The circuit court dismissed the bill for want of parties ; 
and the case was argued in this Court for the appellant by 
Mr Swann and Mr Lear; and by Mr Taylor for the appellees. 


For the appellant, it was contended; that the circuit 
court erred in dismissing the bill, and that this Court 
should correct. the decree, and direct the payment of so 
much of the fund in the hands of the executors and trustees, 
as by the terms of the will was to be appropriated to the 
education of the appellant. 

The counsel for the appellant admitted, that the general 
rule in chancery is, that all who are interested in the de- 
cree shall be made parties to the proceedings; but the rule 
is not without exceptions; and it does not prevail where 
parties cannot be found, and where great inconvenience 
would result from its application. Cited 2 Mason’s Rep. 189. 
. Neither creditors or legatees are required to be parties, 
unless where one or more residuary legatees sue. 

But if all the parties interested under the will should have 
been absolutely, or constructively before the court, still it 
was error in the circuit court to dismiss the bill. The 
proper course was for the defendants below to enter a de- 
murrer. Practical Register, 261;.16 Ves. 321. 325; 4 
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Munford, 485. If the court could have dismissed the bill, 
because all the residuary legatees were not parties, yet in 
this case the complainant below sought to obtain a specific 
legacy, that sum to which he was entitledsfor his education; 
and as to this part of the bill the dismissal was error. 2 Chan- 
cery Cases, 124; 3 Johns. Chan. Rep. 555; Finch. 243. 

A sound construction of the will does not confine the 
education of those who were the objects of the bequest to 
preparation fora “ trade.” The appellant had obtained an 
education for the law, which he afterwards studied, and by 
no interpretation could it be claimed to restrict the expenses 
of his instruction to the acquisition of such knowledge as 
was necessary for a mechanic art. The words of the will 
are to receive a liberal construction, and to be so applied as 
will fully execute the generous purposes of the testatrix. 
“Trade” is “ business,” and not a “ manual,” or ‘ me- 
chanic” employment. To the profitable use of every business 
knowledge is necessary ; and in the United States men are 
called to the highest stations from every occupation. To 
limit the education of the appellant only to a preparation 
for a mechanical employment, was contrary to those prin- 
ciples which should have been ‘applied, taking into consi- 
deration the situation and relations of ‘the testatrix, and of 
the appellant. 

Upon general principles, the appellant is entitled to the 
proportion of the fund claimed by him. Although it was 
not expended in his education, it is nevertheless his. Cited, 
5 Ves. 461. 1 Swanston, 35. 

This Court has all the facts before them, upon which a 
decree may be made, and it may determine what sum out of 
the fund appropriated for the education of the nephew of 
the testatrix. As it would not have been necessary to bring 
all the parties before the court, if a claim had been preferred 
while the education of the appellant was going on, it is not 
essential that this should now be done. What isa rea- 
sonable and proper sum to be paid to the appellant, depends 
on no other circumstances but those with which he is ex- 
clusively connected. 
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Mr Taylor, for the appellees, stated that the executors of 
the testatrix had instructed him to offer to restore the bill to 
the circuit court, if the appellant would there make all the 
legatees, the residuary legatees included, parties. The ex- 
ecutors are trustees bound to protect the fund for all who 
are interested in it. If this Court shall decide that they can 
make a final decree, and shall do so, it will be entirely satis- 
factory to the appellees. ‘The residuary legatees are inte- 
rested in the whole of the funds in the hands of the execu- 
tors. If the expenses of the education of the appellant, and 
of Bartholomew and Samuel Henley are limited according 
to the construction of the will assumed by the executors, 
that fund, for all, is increased. 

The rule is settled, that when an interest can be shown to 
be in a party not before the court, he must be brought in; 
unless special circumstances authorise an exception to this 
rule. 1 Ves. Jun. 311. S Wheaton, 451. 2 Atk. 510. 

Were not the Henleys interested in this proceeding ? 
This is not a specific legacy. The fund is to be raised out 
of the residuary estate, and thus all interested in the resi- 
duum ought to be parties. No legacy is specific, unless it 
is clearly so, and the amount of it not dependant on an ac- 
count. 4 Ves. 573. 2 Mad. 8, 9. 

By a fair construction of the will, the residuary legatees 
were interested in the sum to be appropriated to the educa- 
tion of the appellant, and B. and S. Henley; who were to be 
educated for a trade, not a profession; as, if those expenses 
were less than the dividends on the stock, the residuary fund 
would be increased. It was therefore proper, that all those 
thus interested should be before the circuit court. 

Want of parties may be objected to at the hearing. This 
point came before the court of appeals of Virginia, and was 
so decided in the case of Clark vs. Long, 4 Randall’s Rep. 
451. 

The court may dismiss the proceedings for want of par- 
ties, or order parties to be made, 1 P. Williams, 428. 


Mr Chief Justice Marsuatu delivered the opinion of the 
Court. 
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This suit was brought by the plaintiff, against the defen- 
dants, the acting executors of Mrs Martha Washington, late 
of Mount Vernon, to obtain payment of legacies bequeathed 
to him in her last will. 

The testatrix, after several adviags and bequests, devised 
as follows: “ Item, it is my will and desire, that all the rest 
and residue of my estate, of whatever kind and description, 
not herein specifically devised or bequeathed, shall be sold 
by the executors of this my ‘last will, for ready money, as 
soon after my decease as the same can be done, and that the 
proceeds thereof, together with all the money in the house, 
and the debts due to me, (the debts due from me and the 
legacies bequeathed being first satisfied) shall be invested 
by my executors in eight per cent. stock of the funds of the 
United States, and shali stand on the books in the name of 
my executors, in their character of executors of my will; and 
it is my desire that the interest thereof shall be applied to 
the proper education of Bartholomew Henley, and Samuel 
Henley, the two youngest sons of my sister Henley, and also 
to the education of John Dandridge, son of my deceased 
nephew John Dandridge, so that they may be severally fitted 
and accomplished in some useful trade; and to each of them 
who shall have lived to finish his education, or to reach the 
age of twenty-one years, | give and bequeath one hundred 
pounds to set him up in his trade. 

* Item, my debts and legacies being paid, and the educa- 
tion of Bartholomew Henley, Samuel Henley, and John 
Dandridge aforesaid being completed, or they being all 
dead before the completion thereof, it is my will and desire, 
that all my estates and interests, in whatever form existing, 
whether in money, funded stock, or any other species of pro- 
perty, shall be equally divided among all the persons herein- 
after mentioned, who shall be living at the time that the in- 
terest of the funded stock shall cease to be applicable, in 
pursuance of my will herein before expressed, to the educa- 
tion of my nephews, Bartholomew Henley, Samuel Henley, 
and John Dandridge ; namely, among Anna Maria Washing- 
ton, daughter of my niece, and John Dandridge, son of my 
nephew, and all my great grandchildren living at the time 
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that the interest of the said funded stock shall cease to be 
applicable to the education of the said B. Henley, S. Hen- 
ley, and John Dandridge ;and the same’shall cease to be so 
applied when all of them shall die before they arrive to the 
age of twenty-one years, Or those living shall have finished 
their education, or arrived at the age of twenty-one years ; 
and so long as any one of the three lives, who has not finished 
his education or arrived to the age of twenty-one years, the 
division of the said residuum is to be deferred, and no longer.” 

The bill charges that the executors have not paid the se- 
veral sums of money bequeathed to him by their testatrix ; 
and prays that they may be decreed to pay the same with 
interest. 

The process was executed on one of the executors only. 
He failed to answer, and the bill as to him was taken for 
confessed, and the court ordered the master commissioner 
to ascertain the period when the complainant attained his 
age of twenty-one years, and what would have been a com- 
petent sum for his education, according to the true intent 
and meaning of the last will of Martha Washington, and 
make report to the court. At a subsequent term the defen- 
dants were ordered to settle their accounts before the com- 
missioner. The defendant, Thomas Peter, afterwards ap- 
peared, and filed his answer, in which he admits the last will 
of Martha Washington deceased, and that his co-defendant 
and himself alone have qualified as executors thereof. He 
says that they have paid the legacy of one hundred pounds, 
and advanced a considerable sum of money to the guardian 
of B. Henley, 8. Henley, and the complainant, to fit them 
for some useful trade. He also alleges that the executors 
have been prevented from dividing the residuum, by the un- 
reasonableness of the demand made by the complainant. 

The master’s report shows that the complainant attained 
his age of twenty-one years on the 2Ist day of November 
1817; that the defendants were on that day indebted to the 
estate for principal, the sum of $7282.30, and for interest 
accruing thereon and remaining in their hands, the sum of 
$7345.11. That they had paid the legacy of 100 pounds, and 
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had advanced to the guardian of the complainant for his 
education the sum of $166.67. 

The cause came‘on to be heard in April 1827, when the 
bill was dismissed for want of proper parties. 

At the argument, the counsel for the defendants have in- 
sisted that not only Bartholomew and Samuel Henley, but 
all the residuary legatees should have been made parties. 

This Court is clearly of opinion that the two Henleys 
who participated with the complainant in the fund ap- 
plicable to their education, ought to have been parties to a 
suit which asks the distribution of that fund. This would 
be admitted if the whole was distributable among them. 
But the Court thinks it also proper, though a different con- 
struction should be put on the will. The fund is not so large 
that the claims of each, while all were under age, might be 
satisfied without taking into view the claims of the other 
two. Indetermining how much ought to have been applied 
to the education of the complainant, the Court would find 
it necessary to take into consideration the amount of the 
fund and the relative situation of all the persons entitled to 
it. They ought to have been parties to a suit in which their 
interests were involved. 

The question whether the whole interest accruing on the 
residuum ought to be divided among the legatees to whose 
education it was applicable, or only so much thereof as was 
necessary for the purpose for which it was given, has been 
earnestly discussed at the bar. In considering this question, 
as in all others depending on wills, the intention of the tes- 
tatrix is to be collected from the will, and from the circum- 
stances under which it was made. In this case the testatrix 
does not appear to have intended a pecuniary donation to 
the parties in the particular bequest under consideration. 
Her intention in that respect was effected by the gifts of 
100 pounds to each, to set him up in his trade. This bequest 
seems to have been made not with a view of adding to their 
private fortunes, but with a view to their education and pre- 
paration fur that particular business which they were after- 
wards to pursue. They are not therefore entitled to the 
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whole fund, whatever may be its amount, but to so much of 
it as is required for the object it is to accomplish. 

In ascertaining the amount which is so applicable, the 
plaintiffs contend that one of the learned professions may 
be taken as the standard, with as much propriety as the trade 
or art of a mechanic. The Court does not think so. The 
distinction between a profession and a trade is well under- 
stood ; and they are seldom, if ever, confounded with each 
other in ordinary language. If the testatrix had contem- 
plated what in the common intercourse of society is denomi- 
nated a profession, she would scarcely have used ‘a’ term 
which is generally received as denoting one of the mecha- 
nical arts. 

But we do not think the bequest is confined to the ex- 
pense of acquiring the trade, so as to be enabled to exercise 
it in the common way. Such does not appear to have been 
the intent of the testatrix. Her bounty is extended to the 
proper education of three relatives, so that they may be se- 
verally fitted and accomplished in some useful trade. Their 
education is a primary object, as well as their acquisition of 
of the trade ; and when we consider the situation and char- 
acter of the parties, and the language of the will, we cannot 
doubt that the testatrix intended such an education as would 
fit her relatives to hold a distinguished place in that line of 
life in which she designed them to move. The sum allowed 
for the object ought to be liberal, such as would accomplish 
it, if the fund from which it was to be drawn would admit 
of it. 

In a suit for the distribution of this fund, we do not think 
the residuary legatees necessary partics. They have un- 
doubtedly an interest in reducing the sum to be allowed out 
of it to the complainant, but they have the same interest in 
reducing every demand on the estate. Whatever remains 
sinks into the residuum, and that residuum is diminished as 
well by the claims of creditors and specific legatees as by 
this. In all such cases the executors represent the residuary 
legatees, and guard their interests. It is a part of that duty 
which requires them to protect the interests of the estate. 

Vor. I].—2 X 
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In such suits the residuary legatees are never made parties, 
To require it would be an intolerable burthen on those who 
have claims on an estate in the hands of executors. 

We do not think that the bill ought to have been dis- 
missed for want of proper parties, unless the complainant 
refused to make such as were really necessary; and then it 
might have been dismissed without prejudice. 

The circuit court can make no decree for the distribution 
of the residuum, unless all those entitled to distribution are 
brought before the court; but it may grant all other relief 
to which the complainant may be entitled, on making Bar- 
tholomew and Samuel Henley parties. 

This Court is of opinion, that the decree of the circuit 
court, dismissing the complainant’s bill, ought to be re- 
versed, and the cause remanded to the said circuit court, 
with leave to the plaintiff to make new parties; after which 
the cause ought to be referred to the master, with instruc- 
tions to compute the several sums which ought to be allowed 
out of the fund applicable to the education of Bartholomew 
Henley, Samuel Henley and John Dandridge, in conformity 
with the will of Mrs Martha Washington deceased ; on 
which sums interest ought to be allowed ; and also to com- 
pute the sum to which the plaintiff may be entitled, as one 
of the residuary legatees of the said Martha Washington 
deceased; provided the other residuary legatees be brought 
before the Court as parties; on failure to do which, the 
plaintiff’s bill is to be dismissed, so far as it claims a part 
of the residuary estate, without prejudice. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Columbia, holden in and for the county of Alex- 
andria, and was argued by counsel; on consideration 
whereof, this Court is of opinion, that the circuit court erred 
in dismissing the plaintiff’s bill for want of proper parties, 
and that the said decree ought to be reversed. Whereupon 
it is ordered and decreed by this Court, that the decree of the 
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said’circuit court in this cause be, and the same is*hereby 
reversed; and this Court doth further order that the said 
cause be, and the same is hereby remanded to the said cir- 
cuit court, with directions to give leave'to the plaintiff to , 
make new parties, that the proper. accounts may be taken 
in order toa final decree; in which decree, the plaintiff 
ought to be allowed interest on the sum due to him for his 
education out of the money applicable to*that object. 
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1 4 4209 % _ and tenant codld not exist between persons holding under a Connecticut title.” b 

“48 hc whe legislature of Pennsylvania, on the Sth of April 1826, passed anact declar- P 
F =i a 7 that the relation of landlord and tenant should exist and be held as fully 

172 118 and effectudlly between Connecticut settlers and Pennsylvania claimants, as C 

p 172 483) een citizens of the commonwealth.” The case came again the ( 

la ee * supreme court of Pennsylvania, and the judgment of the court. of mon 1 

. pleas of Bradford county in favour of M. the landlord, was affirmed 5 that court 
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having decided that the act of assembly of the 8th of April 1826 was a consti- 
tutional aet, and did not impair the validity of any contract. S. brought a writ | 
of error to’this Court, claiming that the act of the assembly of Pennsylvania, of 
the 8th of April 1826, was unconstitutional. Held, that the act was constitu- 
tional. 

Objections to the jurisdiction of this Court have been frequently made, on the 
ground that there was nothing apparent on the record to raise the question 





“9 = whether the r from which the case had been brought, had decided upon the q 
q "L-ed ba constitutio a law, so that the case was within the provisions of the 25th E 
184 : section of the jary act of 1789. This has given oceasion fOr critical ex- 


amination of the section, which has resulted in the adoption of certain prin- 
ciples of construction applicablg to it. One of those principles is, that if thi 
repugnancy of a statute of a . to the constitution of the United States, was 
drawn into question, or if that question was applicable to the case, this Court 
has jurisdiction of the cause ; although the record should not in terms state a 
misconstruction of the constitution of the United States ; or that the repug- 
nancy of the statute of the state, to any part of that constitution, was drawn 
into question. [409] 

There is nothing in the constitution of the United States which forbids the legis- 
lature of a state to exercise judicial functions. [413] 

, Tiiéteis no part of the constitution of the United States which applies to a state 
a aloe divested rights vested by law in an individual, provided its effect 
. to impair the obligation ofa contract. [413] 

Inthe case of Fletcher vs. Pec k,6 Cranch, 87, it was stated by the Chief Justice, 
* ahat it hight well be doubted whether the nature of society and of govern- 
ment do not prescribe some limits to the legislative power, and he asks, “ if 
any be prescribed, where are they to be found, if the property of an individual 
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“where intimated in that opinion, that a state statite which div a onan 
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» THIS case came be fere the ‘court » on a writ oferta 
‘thé supreme court of the state of Pennsylvania. 
» Tn 1784 or 1785, Elisha Satterlee, the father of | 
iff in error, and Elisha Matthewson, the husband 
e ndant in error, the defendant in error being the 
Blisha Satterlee, went to a large body of land in Luzerne 
@ounty, Pennsylvania, part of which was the land in contro- 

» versy, and. both took possession of the same, under, as 1g be- ae 
lieved,.@ supposed title from the Susquehanna’ Company. ae 
They worked on the Jands in. partnership, the same lying on “/ 3% 


4 


both sides of the Susquehanna river, until #790, when i it'was - 
agreed that Matthewson, who had a house’on the west side 
of the river, should occupy the land beforé held eet gs A 
on that side, and become the tenant of Satterlee for his. : 
tion of the land on the said west side of the river} and Elis ha’. 
Satterlee moved on the lands on the east side, o precisely 
the same terms : that is, that he should become the tenant of ~ 
Matthewson for his portion of the land on the said east side « 
of the river. By this arrangement each became possessed, in. 
severalty, of the particular portion of the lands thus allotted 
to him, and the tenant to the other of portions of the land 
before held.in common; and it was expregimmmagreed that 
either of thé parties might put an end to thestémancy at the 
end of any one year; and in that case, each was to be put 
to possession of his own lands. @ 

In 1805 Elisha Matthewson died, having bequeathed by 
his will to his widow during life, and to his children after 
her death, the interest he had in the said land. Elisha Sat- 
terlee repeatedly, after Matthewson’s death, acknowledged» 
the original bargain, and that he was a tenant of Matthew- 
son’s part ; but he wished to buy it; he wished to give @ 
lands for it, &c. &c.; but his sister could only sell for 
and her children were minors. In 1810, she ‘built a. . 
on part of the tract, and put a tenant in it; but her brotlies » - ; 
would not give her possession of the part he had in culti¥a- 
tion. In IS11 she made application to the land office of 
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Pennsylvania, and on the 7thof January 1812 took outa War- col 
rant in her name in trust for her children, and had the land ~~ or 
suryeyed, and obtained a patent for it from the commonwealth no 
of Pennsylvania. She stated in her application, an improve- th 
ment made by her husband in 1785; and paid interest to the ed 
state on the purchase moneys from the date of the improve- de 
ment. After his sister’s warrant, survey, and return, Elisha be 
Satterlee purchased a Pennsylvania title commencing if hi 
1769, and consummated by a patent from the commonwealth al 
in 1781, which he alleged covered the land in question; but th 
he directed the deed to be made to his son, J. F. Satterlee, _ P 
the plaintiff in error; and 1813 an ejectment was instituted — st 
in the name of the son against the father, in pursuance of a b 
plan of the father’s to release him from the situation of tenant a 
to his sister. By a law of Pennsylvania then in existence, but e 
since repealed, ‘a rule of reference might be entered ‘the 7 


same day the writ was taken out, and by diligence a plaintiff 
might obtain a report of arbitrators, which had the effect of ‘ 
a judgment, before the return day of the writ. | 

This proceeding was, by means of the father’s waiving all 
objections as to time and notice, so carried on, as that the 
son not only had judgment, but a writ of possession before 
the return of the writ. 

J. F. Satterlee then gave to his father a lease for life of 
the land forthe. consideration of one dollar. Elizabeth Mat- 
thewson instituted an ejectment. J. F. Satterlee, in 1817, 
procured himself to be entered co-defendant in the suit, and 
his father being dead, isgnow sole defendant. 

On the trial of the cause the defendant made title under 
an application of John Stoner of 3d of April 1769. Stoner 
conveyed to Mr Slough, who in 1780 conveyed to Joseph | 
Wharton. A patent issued to Wharton in 1781 and he in 
April 1812 conveyed to the defendant. The judge of the 
court of common pleas of Bradford county instructed the jury, 
that if they found the ejectment brought by the son of J. F. 
Satterlee,,in whose name the conveyance was taken, was 
actually instituted by the father, though in his son’s name 
as agent for himself, and that the suit was all a trick, and so 
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conducted on purpose to prevent his sister from interfering: 
or being heard, that he was still her tenant, as much as if 
no such proceeding had taken place. But if the son was 
the real purchaser, and the suit was instituted and conduct- 
ed bona fide, and the lease to the father during life for a 
dollar a year was bona fide, that then E. Satterlee having 
been evicted by due course of law, might take a lease from 
him who recovered ; and in that case, the relation of landlord 
and tenant between him and his sister was at an end, and 
the cause must be decided upon the’respective titles of the 
parties. But if they found him still a tenant, he could not 
set up against his landlord an adverse title, purchased during 
his life. But he must restore his possession to his landlord, 
and might then institute a suit on the title he had purchas- 
ed; and if it was the best, recover from his former landlord.” 
The verdict and judgment were for Mrs Matthewson. ~ 

The case was removed by writ of error to the supreme 
court of Pennsylvania. On the argument of this cause be- 
fore the supreme court, it was decided,— That the rela- 
tion between landlord and tenant could not exist between 
persons holding under a Connecticut title.” And that court, 
in 1825, reversed the judgment of the common pleas and 
awarded a venire facias de novo. 

Immediately after this decision, on the 8th of April 1826, 
the legislature of Pennsylvania passed an act, by which it 
was enacted, “ That the relation of landlord and tenant 
should exist, and be held as fully and effectually between 
Connecticut settlers and Pennsylvania claimants, as between 
other citizens of the commonwealth.” 

The ejectment depending in the court of common pleas, 
of Bradford county, between the plaintiff in error and the 
defendant, again came on for trial after the law of April 8, 
1826, on the 10th of May 1826; and the judge gave in charge 
to the jury as follows, after stating the above recited act of 
assembly, to wit: “It is a general principle of law, founded 
on wise policy, that the tenant shall not controvert the title 
of his landlord, and prevent the recovery of his possession, 
by showing that the title of the landlord is defective. Among 
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the exceptions to this general rule, the supreme court of 
Pennsylvania have decided, that when the landlord claimed 
(as the plaintiff claimed on the former trial of this cause) 
under a Connecticut title, the case should form one of the 
excepted cases. The legislature have thought proper to 
enact the above recited law, and by it we are bound. And 
if the plaintiff in all other respects should be found entitled 
to a recovery, the mere claiming through a Connecticut title 
would not now deprive her of her right to a recovery.” 

A verdict and judgment were obtained in favour of the de- 
fendant in error, Elizabeth Matthewson. 

To the charge of the judge, which is inserted at large and 
sent up with the record, the defendant excepted, and the 
judge signed and sealed a bill of exceptions. 

A writ of error was taken by the defendant to the su- 
preme court of Pennsylvania, and the following were among 
the errors assigned, to wit: 

The court erred in charging, 

1. That by the laws of Pennsylvania, the plaintiff’s testa- 
tor could’lease the land, and that the rights of landlord do 
extend to him; he having claimed under a Connecticut 
title. ; 

2. That the act of the Sth of April 1826 gives a right of 
recovery, and does away the force of the law, as declared by 
the supreme court in this case. 

On the first of July 1827, the supreme court, after argu- 
ment, affirmed the judgment of the court of common pleas. 
And on the 6th of July 1827, a petition and prayer for rever- 
sal was filed by John F. Satterlee, the plaintiff in error, 
who survived Elisha Satterlee ; on the ground that the said 
court had decided the said act of assembly to be constitu- 
tional and valid, though he had insisted that he ought not 
to be affected and barred of recovery by the said act, for that 
the said act was not valid, and was repugnant to the con- 
stitution of the United States. 

The cause was argued by Mr Eli K. Price, and Mr Ser- 
geant for the plaintiff; and by Mr Sutherland, and Mr Peters 
for the defendant 
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Mr Price, for the plaintifl, contended : 

There was enough apparent on the record to sustain the 
appellate jurisdiction of this Court. 

If in fact the act drawn in question is unconstitutional, 
there is sufficient on the record to give jurisdiction, because 
it appears that the judge who tried the cause instructed the 
jury that the act was binding on them as the law; in ac- 
cordance with the judge’s instruction was the verdict of the 
jury, on which judgment was rendered, and that judgment 
was affirmed in the supreme court of Pennsylvania, to which 
this writ of error was taken. 

This is therefore a case to which the clause of the consti- 
tution of the United States is applicable, and which was 
disregarded; which is all that need appear to sustain the 
appellate jurisdiction of this Court. Martin vs. Hunter, 1 
Wheaton, 304; Inglee vs. Coolidge, 2 Wheaton, 363; La 
nusse vs. Barker, 3 MWheaton, 147; Miller vs. Nicholls, 4 
Wheaton, 311; Williams vs. Norris, 12 Wheaton, 124; 
Hickie vs. Starkie, | Peters, 94. 

Is the act unconstitutional so far as it affects rights exist- 
ing at the time of its cnagtment ? 

Of the prospective operation of the act we have nothing 
to say, our complaint being of the divestiture of vested 
rights. These were the rights of Satterlee to the possession 
of his estate, derived from the commonwealth, and to take 
the rents and profits, without liability to pay the latter or 
surrender the former to any landlord who as such held a 
Connecticut title. ‘This was the settled law of the land by 
the decision in this very case, when first before the supreme 
court of Pennsylvania. 13 Serg. § R. 133. This deci- 
sion was evidence of what the law of Pennsylvania had 
always been. At no time, therefore, did the relation of 
landlord and tenant exist between these parties. The 
claimant under the Connecticut title had no rights, and there- 
fore was not entitled to the aid of the liberal principle, that 
a tenant shall not dispute the possession with his landlord, 
though he may hold the better title. The decree of ‘Tren- 
ton in 1782 had settled the right to the disputed soil in the 
northern border of Pennsylvania, in favour of that state. 
Vou. 1.—2 
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The policy thereafter pursued by that state was utterly to 
exterminate the Connecticut claims within her borders, at 
the same time that she made great sacrifices to furnish the 
Connecticut settlers with Pennsylvania titles, by expending 
her treasures to purchase releases from the holders of them. 
Among the penal acts to destroy the Connecticut claims 
were the acts of 1795 and 1802: making it highly penal 
and criminal to intrude under or convey a Connecticut title. 
3 Smith, 209. 525. A more extended history of this un- 
happy and often bloody controversy may be found in 2 Dall. 
304; 6 Binn. 467; 6 Binn. 57; 4 Serg. § R. 231, and t 
Binn. 110. 

In the last case it was decided, that a vendor of a Con- 
necticut title could not recover from the vendee the pur- 
chase money, because the contract being in violation of the 
law, the plaintiff had no rights in a court of justice. On 
the same salutary principle was this case first decided. 
But with the justice and sound legal principle of this deci- 
sion, which are most apparent, we have nothing to do. It 
is enough, that by it the law was settled and a rule of pro- 
perty established. That it did essablish a rule of property 
is most evident; but it has also been expressly decided by 
the supreme court of Pennsylvania. 1 Serg. & R. 521. 
Under this rule of property was Satterlee protected in the 
possession and enjoyment of his estate. By this act, if this 
judgment is aflirmed, will he be dispossessed of his property, 
made liable to pay the rents and profits to another, and by 
the conversion of his possession into the possession of the 
landlord, for ever precluded from regaining his estate. 

Does not this act then impair the obligation of a contract? 
The contract is the grant of a title from the state to Sat- 
terlee. Such a grant is a contract within the meaning of 
the constitution of the United States. Fletcher vs. Peck, 6 
Cranch, 87 ; Dartmouth College case, 4 Wheaton, 518. 656. 
682; Green vs. Biddle, 8 HW heaton, 1. The obligation of a 
contract is “ the law which binds the parties to perform 


their undertaking.” 4 Wheaton, 197. The undertaking of 


the state of Pennsylvania by her grant, to which the law 
bound her, was that Satterlee should have and hold the pre- 
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mises granted, to take and enjoy the rents and profits there- 
of, without liability to surrender the possession or pay the 
profits to any Connecticut claimant, through the relation of 
landlord and tenant. e 

By the loss of the possession, Satterlee has been uncon- 
stitutionally divested of rights, though the right of pos- 
session might remain in him. The possession gives the en- 
joyment of the rents and profits, which are equivalent to the 
land itself, and by those terms a title to the land will pass. 
Possession is itself a title against every body who does not 
exhibit a better title. It gives a home, which may be in- 
valuable to the owner from the attachments created by long 
residence, or from its being the place of nativity, or the pa- 
trimony derived from a line of revered ancestors. He who 
is in possession, may forcibly defend that possession, nay, 
slay the invader of his habitation, without a breach of the 
peace or the commission of a crime ; while he who is out of 
possession cannot forcibly take possession, and if he does, 
though he may have the right, will be dispossessed by the 
statutes against forcible entry and detainer. 

With the title of the commonwealth in his pocket, Satter- 
lee has by this act been denied the right of defending his 
possession by it. He has been obliged to confess his posses- 
sion.to be the possession of an alien claimant, whose it never 
was, and never could have been by any judicial decision 
that was not suicidal to the state sovereignty. He has been 
bound in fealty to a landlord to whom, if according to the 
ancient custom he had taken the oath of homage, it would 
have been an abjuration of his allegiance to the state; for 
that landlord claims, in breach of his allegiance, the title of 
a foreign state. Yet by this act the strong arm of the state 
is to be exerted to dispossess her grantee, and to deliver it 
over to the favoured alien claimant who had asserted a title 
in criminal violation of her laws. And to consummate the 
injustice as far as the most absolute power could do it, her 
courts of justice are forever to be closed against a claim on 
her violated and useless patent. If an individual had thus 
attempted to re-assume the rights he had granted, he would 
be met by the doctrine of estoppel. For states who have 
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the power to execute their arbitrary will, there is no estop- 
pel but that which is to be found in the paramount law of 
the constitution, firmly enforced by an independent judiciary, 
If this act had givengBatterlce’s estate to a claimant ona 
title perfectly void, it could not have committed a more fla- 
grant violation of justice and of the constitution ; for this 
title was not only void, but could not have been otherwise 
than criminally asserted. 

It was an attempt by the legislature to encroach upon the 
judicial power; was passed at the next session, in terms pre- 
cisely the reverse of the decision of the court, and applied 
to pending suits, when probably no suit but this was pending 
to which it was applicable. 

If the legislature can thus, by a retrospective act, divest a 
citizen of his estate, there is no safety for our boasted rights 
and liberties. It is as impossible to make laws to operate 
upon the past, without the usurpation of despotic power, as 
it is to recal the past. Law is arule of action; but a law 
which did not exist when an action was performed, could 
not have been a rule for thataction. ‘To make a rule for it 
after the action is performed, is to substitute the will of the 
legislature for arule, which is despotism itself; for what that 
will may be no man can foresee, and it is the same whether 
it proceeds from an American legislator or an eastern despot. 
The Court cannot be unmindful that legislative bodies some- 
times act under the impulse of strong and sudden excite- 
ment; sometimes inadvertently ; that sometimes the good in- 
tentions of the many, may be misled by the management 
and intriguing talent of the few; and a case has been referred 
to which shows that they are not always inaccessible to cor- 
rupt influences. 

This Court would not suffer counsel to argue a question 
so plain as that a legislature could not declare what a law 
was. Ogden vs. Blackledge, 2 Cranch, 276. his act 
changes the acknowledged law for the past. It has decided 
that state bankrupt laws are unconstitutional in respect to 
contracts made previous to their passage (Sturgess vs. 
Crowninshield, 4 /Vheat. 122): though constitutional in re- 
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spect to contracts made after their enactment. Ogden vs. 
Sanders, 12 Wheat. 261. 

Retrospective laws are invalid at common law. 7 Johns. 
477; 2 Johns. 263; 13 Serg. §& Rawle, 353. Nor can pro- 
perty be taken away, not even for public use, without com- 
pensation. 2 Dall. 304; 2 Johns. 263; 2 Johns. Cha. Rep. 
162; 8 Johns. 388. The principle being the same at com- 
mon law and under the constitution, they are applicable to 
this case. 

The recovery in ejectment is conclusive evidence of the 
plaintiff’s right to recover in an action for the mesne profits. 


2 Johns. Rep. 371; 2 Dall. 156; 2 Burr. 665. 


If this judgment is affirmed, Satterlee will lose the rents 
and profits which he would have held as his own, but for the 
effect of the act in question. 

In Green vs. Biddle, this Court decided laws of Kentucky 
to be unconstitutional which deprived the owner of a right 
to recover any part of the profits on a recovery of his land. 

The act having brought Satterlee within the operation of 
the statute of limitations, if he be dispossessed by the affirm- 
ance of this judgment, it has totally deprived him of all re- 
medy. By the loss of all remedy all right is gone. For every 
right it is a maxim that there is a legal remedy for its vio- 
lation. The converse of this must therefore be true, and if 
there be no remedy there is no right. 

If this Court has not decided that the destruction of all 
remedy bya state law is an unconstitutional act, the several 
judges have at least expressed such an opinion. C. J. Mar- 
shall, 4 IWheaton, 207; Justice Washington, 12 Wheaton, 
271, 267; Justice Johnson, 286; Justice Thompson, 295, 
301 ; Justice Trimble, 327 ; Justice Story, 8 Wheaton, 12; 
and state decisions, 5 .merican Law Journal, 520, § Mass. 
423, 430, 12 Serg. §& Rawle, 358. 


Mr Sutherland, for the defendant : 
The question submitted in the present case was one of 
great interest; not only to the defendant, but also to the free 
exercise of the legislative powers of the state of Pennsylva- 
nia. The question arose out of the act of the assembly of 
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ihe state, entitled “an act relating to Connecticut settlers,” of 
passed the Sth day of April 1526. tiv 
On the case as presented by the plaintiffs, the act is alleged wh 
to have been passed on the 25th, whereas it was in fact enacted su. 
into a law on the Sthof April 1S26. Itis therefore respectfully res 
submitted to the Court as a preliminary point, whether they pe 
will not dismiss the writ of error for want of certainty in the tal 
date of the act; as we contend that under the decisions wi 
already made in this Court, it should distinctly and not by Li 
reference appear that a statute of a state was drawn in ha 
question, upon the ground of its being repugnant to the con- un 
stitution of the United States, and that its decision was in pa 
favour of its validity. me 
sut if the Court should decide that the record presents a 
case, so as clearly to bring the question before the Court; bi 
then it is respectfully contended, 1. That the decision of se 
the supreme court of Pennsylvania, 15 Sergeant § Rawle, sh 
153, was contrary to law. 2. That the act of the legislature in 
of Pennsylvania, passed March Sth, 1826, was an explanatory bi 
act, and therefore constitutional. 3. ‘That the judgment of fi 
the supreme court of Pennsylvania, which the plaintiff in m 
error secks to reverse, did not impair but aflirmed the obli- i 
gation of a valid contract, and was not against the consti- 
tution of the United States. 4. The judgment of the supreme s 
court of Pennsylvania in the case now submitted to this il 
Court for revision, was not made upon the authority of the t 


act of assembly of the 8th of April 1526, but upon the known 


V 
and established law of the state. € 
It is contended, that the first decision of the supreme court I 
of Pennsylvania was erroneous. It appears from looking 
back into the early history of Pennsylvania that a number 
of persons emigrated from the state of Connecticut, and 1 
settled in some of the northern countries of Pennsylvania. ' 
They alleged that the charter of Connecticut, being of an older 
date and covering the soil in question, they were legally ( 
entitled to settle on the lands in question. Out of this dis- 
pute originated the celebrated Wyoming controversy, which | 


produced the decree of Trenton, which went in favour 
of the jurisdiction of the state of Pennsylvania. A number | 
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of laws were passed by the legislature of Pennsylvania rela- 
tive to the Connecticut settlers. The most important were, 
what was denominated the “ intrusion act,” and the act 
suspending the operations of the statute of limitation in that 
region of country. The act to prevent intrusions was highly 
penal. The first section provided, that if any person shall 
take possession of, enter, intrude, or settle on any lands 
within the counties of Northampton, Northumberland or 
Luzerne by virtue or under colour of any conveyance of 
half share right, or any other pretended title not derived 
under Pennsylvania ; he shall on conviction, &c. forfeit and 
pay two hundred dollars, &c. and be subject to imprison- 
ment not exceeding twelve months. 

The 2d section declared, that every person who shall com- 
bine. or conspire, for the purpose of conveying, possessing or 
settling any lands within the limits aforesaid under any half 
share, right or any pretended title as aforesaid, or for the lay- 
ing out townships by persons not appointed or acknowledged 
by the laws of Pennsylvania, and accessaries thereto; shall 
forfeit and pay not less than four hundred dollars and not 
more than one thousand dollars, &c. &c. and be subject to 
imprisonment at hard labour not exceeding eighteen months. 

The Sth section enacts, that on trials of indictments for 
such intrusion, proof, that the person indicted, entered into, 
intruded, settled on, or was in possession of the land, before 
the time of finding the indictment, shall be sufficient to con- 
vict thereof; unless defendant shall prove that he or she 
entered upon, took possession of, and settled on such land 
before the passing of the original act, 11th of April 1795. 

When the case of Matthewson vs. Satterlee, 15 Serg. § 
Rawle, 153, came up before the supreme court of Pennsyl- 
vania, the impression, as is evident from the report of the case, 
upon the minds of the judges of the court, was, that the in- 
trusion act was in full operation. For it no where appears 
either in the argument of counsel or the opinion of the 
judges, that any thing had been said about its repeal. ‘The 
act however had been repealed. This opinion was no doubt 
based upon the case of Mitchel vs. Smith, | Binn. 110. 
The plaintiff there sold the defendant a tract of land, lying in 
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the county of Luzerne, and held by him under a deed from a 
committee of the Susquehanna Company, under the Con- 
necticut title, and not derived from the authority of this com- 
monwealth or the late proprietaries of Pennsylvania; and gave 
his note for $483 453 cents, payable in three years. The 
suit was on the note. ‘The principal question, says the court 
in that case, is whether this be a legal or illegal considera- 
tion for the bill, and whether the contract for the sale and 
purchase of this land is a violation of the laws of this com- 
monwealth, so tainting the whole transaction, as that this 
court cannot legally aflord their aid to carry the contract 
into execution. The court say, the mischief intended to 
be remedied by the act of the tIth of April 1795 (the in- 
trusion act) was of a grievous nature. A warfare had been 
carried on between the claimants of land under Connecticut 
and the claimants under Pennsylvania for many years, and 
many lives were lost in the contest; the court then go on to 
state that the decree of Trenton being in favour of Pennsyl- 
vania, “ the intrusion act” was passed to enforce the rights 
of that state, and finally decide that the action for the note 
could net be sustained. 

But the intrusion act having been repealed, the case of 
Mitchel vs. Smith is now no authority ; and independent of 
the repeal of the intrusion act, the decision of the court in 
13 Serg. §& Rawle was erroneous, because the penalties of 
that law were never extended to apply to a case like Matthew- 
son’s. ‘The Sth section, by special provision, excludes Mat- 
thewson from the operation of it. ‘* No person is to be liable 
to the severities of the law who could prove that he entered 
upon and took possession of, or settled on such lands before 
the passing of the act of the \ith of Ipril 1795. Matthew- 
son took possession as far back as 1734 or 1735, ten or eleven 
years before the existence of the intrusion act. 

In the course of a short time after the repeal of the intru- 
sion act, the law suspending the operation of the statute of 
limitation in this section of the commonwealth, was also re- 
pealed. ‘This svas the last and only act remaining upom the 
statute book, to the prejudice of the Connecticut settlers. So 
that if Matthewson had not cver settled upon these lands, and 
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Jeased them to Satterlee, long prior to these enactments, 
framed for the purpose of preventing any more intrusion 
from the settlers of New England; yet, their total and un- 
qualified repeal, afterwards, would have been sufficient to 
entitle him to the benefits of all the laws to which other 
persons settling in Pennsylvania were entitled. Under this 
view of the facts connected with this case, we have but one 
mode left for accounting for the decision of the supreme 
court of Pennsylvania, and that is the one heretofore advert- 
ed to; by supposing that the repeal of “ the intrusion act,” 
as well as “ the act suspending the operation of the limita- 
tion act,” had not reached them. Certainly their repeal is 
not to be collected either from the argument or opinion of 
the court, in the case of Satterlee vs. Matthewson, 13 Ser- 
geant & Rawle. It being therefore, evidently, an oversight 
on the part of the court, we contend that the act of the 8th 
of April 1826, became necessary to effectuate justice be- 
tween the parties, and to declare what was really the law at 
the time the erroneous decision of the court was pronounced, 
We therefore maintain the position, that the act of the 8th of 
April is constitutional. 

Indeed it is nothing more than a declaratory or explana 
tory act. It was but are-enactment of what was understood 
in that part of the state to have been the law from the year 
1785 down to 1813, and certainly ever since the repeal of 
the acts of restriction. Surely, an undisturbed practice for 
twenty-cight or thirty years, during which period no tenant 
in the situation of Satterlee had brought a case of the kind 
into a court of law, ought alone to settle this question in fa- 
vour of Matthewson; and to have satisfied the supreme court 
of Pennsylvania, that the title of the landlord, obtained prior 
to the intrusion act, could not be contested by his tenant. 

But Satterlee became the tenant of Matthewson prior to 
the act of intrusion ; and when the law was passed, exempt- 
ing Matthewson from the effects of the intrusion act, Satter- 
lee was his tenant. 

By referring to the act of the Sth of April, it will be found, 
that its provisions are to apply to the “trial of any cause 
Vou. I1.—2 Z 
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then pending, or hereafter to be brought ;” and it is alleged, 
that its application to a cause in court, proves it to be uncon- 
stitutional ; and that it wears none of the features of an ez- 
planatory act. It is not necessary to call an act in its 
title an explanatory act, to make it so. If in its design and 
effects it is explanatory, that is sufficient. If the law of the 
8th of April had not applied to the cause in court it would 
not have remedied the evil. This was the only cause of the 
kind that had ever been decided, and the legislature being 
satisfied that the court had misapprehended the meaning of 
the law, passed this act by way of explanation. 

Again, it has been suggested that this act violates the ob- 
ligation of a contract, and affects vested rights; because it 
“does away the force of the law, as decided by the supreme 
court in this case.” 

In 15 Sergeant § Rawle, our present case, the court say 
that the case of Overton vs. Tracy, reported in 14 Sergeant 
§ Rawle, virtually overrules the decision in 13 Sergeant & 
Rawle of Satterlee and Matthewson, which decides that a 
tenant may resist the title of his Connecticut landlord. So 
far therefore as the judgment of the supreme court has de- 
cided the law, it is in our favour. For it appears, that in 
the very next volume of reports, a case is decided virtually 
revoking the former decision. They had no vested rights 
under the first judgment of the court, as it was an erroneous 
one. This question would have never reached this Court, 
nor would we have heard of the infringement of vested rights, 
if the supreme court had not given an incorrect opinion in 
the first instance. 

But let us look at the law, as it stood between Satterlee 
and Matthewson. Matthewson leased the property in ques- 
tion to Satterlee. It was also agreed that either of the par- 
ties might put an end tothe tenancy at the end of one year. 
All this took place when there was no act in existence 
against Connecticut settlers in Pennsylvania; on the con- 
trary, many of the New England men had gallantly defend- 
ed the northern borders of the state, where this land is 


lives there. 


located, from Indian barbarities, and many of them lost print 
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Under such circumstances, no one could imagine that the 
men, who thus exposed their all in defence of their settle- 
ments, could be driven from them afterwards by honest or 
upright legislation. Hence we find the assembly of Penn- 
sylvania, in 1784, passed an act for restoring possessions 
from which the Connecticut settlers had been removed. 7 
Smith, 531. And when they enacted the law to prevent in- 
trusion from new emigrants, they cautiously and with a just 
regard for good faith, declare, that their enactments shall 
not apply to those who resided there before the passage of 
the law. Both Matthewson and Satterlee had been there 
from ten to twelve years before the act adverted to had 
been passed. By excluding the prior settlers and defenders 
of the state from the operation of the intrusion act, they 
virtually passed a law preventing them from disturbance in 
their possession. And as such, they were entitled to all the 
benefit of the laws ofthe state. During this time of peace and 
quiet, the lease was made; and all the inhabitants of Penn- 
sylvania were subject to the same laws. At that time the 
tenant could not resist the title of his landlord. He was 
bound to deliver up possession, if he claimed through or by 
an outstanding title. We hesitate, therefore, not to say, that 
the act of the legislature of the Sth of April 1826, violated 
no contract; but on the contrary it prevented injustice by 
sustaining a contract, made upon the purest principles of 
good faith. 


Mr Peters, for the defendant, contended that there is no- 
thing in the record to show upon what principles the supreme 
court of Pennsylvania decided the case, or what in fact was 
the decision of the court. The facts of the case may be 
found on the papers which come up with the record, but 
there is no certificate by the clerk that the same are part of 
the proceedings of the cause. The certificate signed by 
the clerk affirms nothing more than the docket entries; and 
to all the papers in the case the clerk’s certificate has no 
application. 

‘If by the law of Pennsylvania, a judge who tries a cause 
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is bound to file his opinion, and the same when filed becomes 
a part of the record; the law enjoins this duty only when the 
judge is so required; and there does not appear to have been 
any request in this case. 5 Smith, 197. Neither does the 
record show that the paper, which purports to be the opinion 
of the court, was filed by the judge. Its language would 
authorise the assertion that it had been drawn up by another. 
Nor do the exceptions to the charge of the court of common 
pleas, which were presented before the supreme court, ex- 
hibit the particular matters which are presented to this Court 
as ground of error in the court of Pennsylvania ; and if this 
Court are to consider these exceptions as bringing up the 
whole charge of the judge of the court of common pleas, 
they will have to decide upon the relevancy of all the mat- 
ter in the charge, and to review the same; some of which 
this Court are not judicially competent to examine. 

Thus, therefore, as the charge of the court is not legally 
upon the record, and there is no exception which is sustain- 
ed by the actual or certified record, nothing is before the 
Court in the form of assigned errors, upon which they can 
form an opinion. Again, unless in the form of instructions 
to the jury, the opinion or charge of the court can in no 
case constitute a part of the record. 

In Williams vs. Norris, 12 Wheaton, 117, this point was 
explicitly decided as has been stated. The jaw of Tennes- 
see, like that of Pennsylvania, requires the judges to file 
their opinions, in writing, among the papers of the cause. 

We do not deny the right of this Court to decide upon 
the constitutionality of a law of a state, where the question 
is fairly and regularly presented for determination, accord- 
ing to the provisions of the act of congress, and the settled 
rules of this Court; nor that an act of a state is unconsti- 
tutional if it impairs the obligation of a contract; nor that 
the grant of titles to lands by a state, is a contract within 
the meaning of the constitutional provision. 

All the principles claimed by the counsel for the plaintiff 
in error upon these points, are therefore entirely conceded: 
But admitting all these principles, it is submitted, that 
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this is not such acase as comes within them, or as this 
Court can judicially notice. 

To constitute such a case, it must appear from the record, 
that the constitutionality of the law of the state has been 
drawn in question, and that the decision of the court was 
in favour of its validity. Martin vs. Hunter’s lessee, 1 
Wheaton, 304. 323. 352. 

The judgment of the state court, to be reviewed in this 
Court, must not only appear to have been on the validity of 
the legislative act;,but it must also appear that the judgment 
of this Court was upon no other point. If, on the record, it 
appears that the court of this state may have decided upon 
the rights of the parties before them, without deciding upon 
the constitutional question, and it is not expressly shown 
that the judgment was upon the constitutionality of the law 
alone, this Court will not take jurisdiction. 

This is in precise harmony with all the principles which 
have governed this Court, and the course of its proceedings. 
It always respects the decisions of state courts upon the 
laws of the state, and reluctantly interferes with them. 

This record presents a case in which the judgment of 
the court may have been upon a question, in which the 
constitutionality of the law of Pennsylvania, of the Sth of 
April 1826, was not involved. 

Two exceptions were made to the charge of the court of 
Bradford county, before the supreme court. 

1. That by the law of Pennsylvania the plaintiff’s testator 
could lease the land, and that the rights of landlord ex- 
tended to him. 

2. That the act of the 8th of April 1826 gives a right of 
recovery, and does away the force of the law, as declared 
by the supreme court. 

Under the first proposition the inquiry was, what was the 
law of Pennsylvania in relation to these parties. hey were 
landlord and tenant, and unless there was a special law 
exempting them from the obligations of this relation, all 
the.rights of landlord did apply to the defendant in eject- 
ment. The supreme court of Pennsylvania had said in 1825, 

that this law did not apply. ‘This was the question for the 
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determination of the supreme court in the present case, and 
they decided that the former decision of the same court was 
erroneous. 

Had they not a right to overrule the former decision of 
the court? This will not be denied. That this was the fact 
and that the court so overruled the former decision, is 
manifest from the opinion of the court. 

Thus it is manifest that the opinion of the supreme court 
in the case before this Court, was, that by the laws of Penn- 
sylvania the plaintiff’s testator could lease the land, and that 
the rights of landlord did extend to him. 

Upon this principle the judgment of the court could have 
been, and was in favour of the defendant in error; without 
touching the question of the validity of the law of the 8th 
of April 1826. And this decision was in conformity with 
all the principles which had governed the legislature of 
Pennsylvania, in relation to the Connecticut claimants. 

At no period did the legislature deny to those claimants 
the benefits of all the principles of law, except when the 
preservation of her own rights, and the performance of her 
own contracts made it absolutely necessary; and the moment 
that necessity ceased, she released her restrictions and at 
length entirely removed them. 

The Connecticut settlers had always been indulgently 
considered by the legislature, until after the decision of the 
case of Vanhorn’s lessee vs. Dorance in 1795, 2 Dall. 304. 

The decree of Trenton in 1783, had settled the jurisdic- 
tion over the land to be in Pennsylvania; but until 1795, it 
was not judicially settled that the right of soil was in Penn- 
sylvania, and that the Connecticut grants were void. After 
the decree of Trenton violent measures were resorted to by 
the Pennsylvania claimants to oust the Connecticut settlers. 

In 1784 the legislature of the state passed an act to stay 
and prevent these proceedings. It was at this period that 
Matthewson settled on the land, under a Connecticut title, 
but never asserting it under a Pennsylvania title. In 1784, 
an act offering general amnesty to all those who as Connecti- 
cut claimants had violated the peace of the state. In 1787 
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an act was passed confirming certain Connecticut claims, 
which act was suspended in 1788, and repealed in 1790. 

The title of Pennsylvania to the soil being fully establish- 
ed by the decision of the court in 1795, Vanhorn vs. Do- 
rance, the state of Pennsylvania then passed the intrusion 
act, referred to by the plaintiff’s counsel. 

This law was not retrospective. It applied only to settlers 
after its date. It continued in force until January 1814, 
when it was repealed. 6 Smith, 122. 

In 1813 the legislature repealed the law which had sus- 
pended the operation of the act of limitations, 6 Smith, 61 ; 
and thus, those who came in under Connecticut claims were 
restored to all the rights of citizens of the state, and to the 
enjoyment of all the laws of the state. Well therefore might 
the court in this case reprobate the decision before given, 
which was against all the spirit of legislation so emphati- 
cally declared by the state; and say that it was not law. 

That court in the following term, June 1826, had there- 
fore overruled their former decision. Tracy vs. Overton, 14 
Serg. § Rawle, 311. In that case it was held, that an im- 
provement made under a Connecticut title was an object of 
purchase, and they affirmed the obligation of the mortgagor 
who had made the purchase. 

These views show conclusively that the court thought the 
supreme court in 1825 was mistaken; and that the law was 
not as they declared it. 

Until the decision of the supreme court of Pennsylvania 
is overruled, it will be respected by this Court. This is con- 
clusive to the case. 

2d point. The counsel for the plaintiff in error say, that 
the supreme court of Pennsylvania have violated the consti- 
tution of the United States, because they have decided, 
that the act of the 8th of April 1826 gives a right of reco- 
very, and does away the force of the law as declared by the 
supreme court. 

It is no where found on the record that the court have 
said so. 

All that the record contains is, that five errors in the 
charge of the court of Bradford county were assigned, and 
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that the court gave judgment for the defendant in that court, tot 
he being the plaintiff below. 


The language of the exception is such as deserves notice. a 
The court are said to have declared that the act of assem- th 
bly does away the force of the law, as declared by the su- 
preme court. Not that the act of assembly does away the te 
law of theland. ‘This is saying that the act of 1826 was, as 
in truth it was, a declaratory act. There can be no doubt br 
of the right of a legislature to pass a declaratory act. it 

A reference to the opinion of the court will show that this 
was their decision. in 

The act of 1526 is said to be unconstitutional, because it tl 
impaired a contract: but what is the contract which the t! 
counsel assert to be impaired 2? c 

The right which settlers had to the possession of the land, ti 
under the title obtained in 1812 by purchase from Whar- \ 
ton, is said to be aflected, and the contract under the patent t 
for the state is said to be impaired. Look at the situation of ‘ 
the parties. ‘They both settled in 1784, or 1755, under a ( 
Connecticut title. Ifneither could acquire any legal posses- 


sion under that title, they stood in the same situation up to , 
the 10th of January 1812, when Elizabeth Matthewson took 
out a warrant for the land, and obtained a patent on the 19th 
of February 1513. 

If the warrant and survey under the state of Pennsylvania 
carries with it a contract for possession, I. Matthewson was 
to have the benefit of that contract ; and the possession of 
Satterlee being an illegal one, she must be deemed to be in 
possession. 

After this, or after the warrant to Matthewson, Satterlee 
bought of Wharton a title derived from the commonwealth 
by patent, in 1781, and which had lain dormant from that 
time thirty-one years. 

He now says that the law of Pennsylvania, of the Sth 
of April 1526, has divested him of his possession. This pos- 
session was not a possession which was lawful. 

The possession upon which the act of assembly operated, 
was one which the party could not avail himself of in a court 
of Pennsylvania. The act of assembly, therefore, in giving 





_—_ FO fe 











JANUARY TERM 1829. 401 


[Satterlee vs. Matthewson. } 


tothe heirs of Matthewson the rights of landlord, impaired no 
part of the contract of the state, under Wharton’s patent. 
It only took away a disability, if any existed, as between 
the two persons who held under the Connecticut possession. 

That act left all the rights derived under Wharton’s pa- 
tent unimpaired. 

Ejectment might have been brought, and may now be 
brought. And unless the act of 1813 is retrospective, which 
it cannot be, there is no possession to bar a recovery. 

This view puts the case out of all the perils it would stand 
in, if the law interfered with the rights of Satterlee under 
the state. It is earnéstly presented to the consideration of 
the Court, that the act of assembly which is said to be un- 
constitutional by impairing a contract, has no such opera- 
tion. It leaves the contract of the state under the patent to 
Wharton untouched, and the plaintiff in error to the asser- 
tion of all his rights derived under it. It does no more than 
declare, that the contract between the plaintiff and defen- 
dant, as landlord and tenant, shall operate upon them, and 
thus it affirms, instead of impairing the obligation of a con- 
tract. 

From these views it is claimed: 

1. That the record does not exhibit a case for the conside- 
ration of this Court. 

2. The decision of the court of Pennsylvania was upon 
the general law of the land, and not on the act of assembly. 

3. The act of the 8th of April 1826 was a constitutional 
law, and did not impair, but affirmed a contract which was 
lawful; and has been since declared to have been so, by the 
highest judicial authority of the state. 


Mr Sergeant, in reply. 

1. As to the jurisdiction of the Court to entertain a writ 
of error in this case under the 25th section of the judiciary 
act.—It appears that, in the court of common pleas, the act 
of the 8th of April 1806 was relied upon by the plaintiff 
below. The court charged the jury that it was a binding 
act. To this charge the defendant excepted, and the judge 
signed and sealed the bill of exceptions. Was this error! 
Vor. Il.-— 3 A 
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If it was, the court above, by affirming the judgment, adopt- 
ed the error, and affirmed the constitutionality of the law. 
That it was material to the decision, cannot be doubted, 
but the proof of its materiality does not lie upon the plain- 
tiff. The rule upon this subject is laid down with great 
precision in Etting vs. Bank of the United States, 11 Wheat. 
59. * But if he (the judge) proceed to state the law” (though 
not bound to do it), “ and state it erroneously, his opinion 
ought to be revised, and if it can have had any influence on 
the jury, their verdict ought to be set aside.” It is neces- 
sary, therefore, for those who allege that an erroneous opin- 
ion of a judge in his charge to a. jury, is not examinable in 
error, to show that it could not have had any influence on 
the jury. 

But it is manifest that the opinion expressed in the court 
of common pleas, that the act of assembly was a binding act, 
had a decisive influence on the issue of the cause. It cut 
off all defence, by making the defendant tenant of the plain- 
tiff. It was so considered by court and counsel; and it was 
the very ground of reversal of the previous judgment. 13 
Serg. § Rawle, 133. 

The exceptionable opinion thus expressed, sufficiently 
appears. It was filed of record, which in Pennsylvania is 
sufficient to subject it to revision in the superior court. 
Downing vs. Baldwin, | Serg. § Rawle, 298. It is set out, 
too, in a bill of exceptions signed and sealed by the judge. 
The supreme court, therefore, could not avoid passing upon 
it. They did pass upon it; and thus it became a final de- 
cision of the “ highest court” in the state, to which a writ 
of error lies from this Court. 

Does it sufficiently appear that the constitution of the 
United States came in question? This is the only remaining 
inquiry under this head, and it is settled by decisions here- 
tofore made. It is not necessary, to found the jurisdiction, 
that it should appear that the constitution, or an act of con- 
gress, or a treaty, was insisted upon. It is sufficient, if it 
be seen that either of them was applicable to the case. 
Miller vs. Nichols, 4 Wheat. 311. Williams vs. Norris, 12 
Wheat. 124. Hickey vs. Starkie, 1 Peters, 98. But it is 
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very apparent, that the unconstitutionality of the act was in- 
sisted upon in both courts. The charge was excepted to in 
the common pleas, on the ground that it stated the act to 
be binding. In the supreme court, it was evidently pre- 
sented in the first and second errors assigned. It appears, 
also, that the suit was brought in 1817, so that the act passed 
after the commencement of the action; and it further appears 
from the charge, what the former decision had been upon 
the same alleged lease, before the act was passed. The 
judge decided (and the supreme court of Pennsylvania 
affirmed the decision), that the court and jury were bound 
by the act. If it was unconstitutional, it was no law, and 
they were not bound by it. He therefore decided that it 
was not unconstitutional. The question is thus directly 
brought before this Court, and it is the only ees in the 
record which is examinable here. 

2. Is this act then a constitutional act, consistent with 
the constitution of the United States? Before the act passed, 
there was no subsisting lease between the parties. ‘The act 
created one. Satterlee vs. Matthewson, 13 Serg. & Rawle, 
133. It was impossible that any valid lease could be de- 
rived from, or founded upon a Connecticut title. That title 
was from the beginning adverse to the sovereignty of Penn- 
sylvania, was maintained by force, was treated by the laws 
of Pennsylvania as hostile, and its assertion as criminal. 
For proof of this position, he referred to the history of the 
controversy, the decree of Trenton which settled the right, 
and the various laws of Pennsylvania which prohibited, under 
severe penalties, every form of Connecticut title, of deriva- 
tion from it, or possession under it. He referred also to ju- 
dicial decisions, to show that every contract growing out of 
it was void, and especially to Mitchell vs. Smith, 1 Binn. 
110, and the preamble of the act of 1802, 3 Smith, 525. 
The period of settlement or claim under that title made no 
difference. The act of 1795, it was true, gave peculiar 
powers, in certain cases, to punish and remove certain in- 
truders. But all were intruders, not upon private right 
merely, but upon the state sovereignty, who came in or 
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continued, under pretence of Connecticut right; and as such 
they were public disturbers, obnoxious to public chastise- 
ment. So, they were always considered, both in the legis- 
lation and in the judicial decisions of Pennsylvania. Overton 
vs. Tracy, 14 Serg. & Rawle, 311, was not to the contrary. 
It only decided that it was not unlawful and criminal for the 
owner of a Pennsylvania title voluntarily to pay a Connec- 
ticut settler for his improvements. That case admits that 
it would be unlawful to buy the title. 

Independently then of the act in question, there could be 
no relation of landlord and tenant, because there could be 
no valid lease. The act creates the relation in a pending 
suit. It was a law to alter the rights of property between 
individuals without:their consent, so as to give to one a right 
to recover from the other which he had not before. It 
works this result, by making a new rule to govern between 
the parties, so that A. shall be enabled by means of it to 
recover the property of B. In other words, it enables A. to 
turn B. out of the possession of his freehold. This is pre- 
cisely equivalent to a law declaring that A. shall have B.’s 
property without his consent. Such a law, penned in plain 
terms, would excite universal abhorrence in every one who 
has the least feeling of respect for individual rights. It is 
not the less dangerous and objectionable, for being more in- 
directly accomplished. 

This act does not profess to be declaratory. If it did, it 
would stiil be objectionalde. To expound laws is a judi- 
cial, and not a legislative function. Ogden vs. Blackledge, 
2 Cranch, 277. But, admitting the law to be as it had been 
laid down by the supreme court, it changes the law, as to 
existing cases, so as to divest vested rights. To do this, it 
makes that rightful and valid which before was wrongful 
and void. It creates a lease where none before existed. It 
makes one a landlord and the other a tenant, creating for 
each the capacities and disabilities belonging to that cha- 
racter. It carries this back for thirty-five years. It thus 
makes A.’s possession the possession of B., and introduces 
the statute of limitations as a bar. Thus, it creates lease, 
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tenancy, possession, bar, and completely changes the whole 
case. The effect is precisely this, that Satterlee shall have 
no defence in the pending suit. 

This cannot be called judicial legislation. It is neither 
judgment nor legislation, but more. Neither does it merely 
exercise appellate power. It makes a case for a party to 
insure a recovery in an existing case. It is an exercise of 
power, neither legislative, executive or judicial, but arbi- 
trary. The intention of the legislature is not material. 
The time when this act was passed, a few days before the 
end of the session, warrants a belief that it was not much 
considered. But, though the legislature did not so intend, 
it was clearly devised for this very case. The haste with 
which it was carried to the common pleas of Bradford 
county, immediately after it was passed, and before the 
laws of the session could have been published, is proof of 
its design. It was meant for this case. 

Is such an act constitutional ? 

1. It is a violation of contract. In 1781, the state sold 
the land to Mr Wharton, who paid for it; and granted him 
by patent an estate in fee simple. In 1812, he sold to John 
F. Satterlee, who succeeded to all his rights. Thus, Sat- 
terlee held by contract of the state who sold the land. 
Could the state resume the grant? No. Fletcher vs. 
Peck, 6 Cranch, 57.131. If the state could not resume 
the grant, could she grant it to another? ‘That would, in 
fact, be a resumption; for she could not grant without as- 
suming the dominion over the land. Such a proceeding is 
entirely indefensible, and is used as the strongest illustra- 
tion of what rightful legislation cannot accomplish, by 
Justice Patterson in Vanhorne vs. Dorrance, 2 Dall. 304, 
and Justice Chase in Calder vs. Bull, 3 Dall. 356. 

Can the state, then, rightfully resume any part of the do- 
minion over the land? The answer is implied in the uni- 
versality of the former proposition. She has parted with 
the whole. To resume a part violates ‘the contract of sale 
as much as to resume the whole. Can the state grant any 
part of it? Certainly not. Can she, by her mere authority, 
impose upon it any incumbrance ? subject it to mortgage, 
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judgment or lease? Can the state alter the relation of the 
owner to his property, or make him less than an owner, or 
less than a tenant in fee simple? Can she, directly or indi- 
rectly, deprive him of his title, his possession, or right of 
possession? Either is inconsistent with the grant, and a 
violation of the contract. ‘These deductions are all legiti- 
mately and unavoidably made from the first principle. Now, 
this act of assembly does take from the owner his possession 
and his right of possession, and transfers them to another. 
It, therefore, violates the contract and transcends the just 
powers of legislation. If this can be done, what limit shall 
be assigned to the power? The truth is, that the act gives 
Matthewson a title. That is its effect. It takes away the 
right of Satterlee. It is the same exercise of power, as to 
declare that a valid lease should be void, or a younger 
grant better than an older one. 

2. It is retrospective and ex post facto. There are three 
provisions in the constitution which, in defining the limits 
of legislative power, ought to be taken together :—The guar- 
antee of a republican government, in the 4th section of the 
4th article, which secures the distribution of legislative, ex- 
ecutive and judicial authority ; the prohibition to the states 
of the power to pass bills of attainder, ex post facto laws and 
laws impairing the obligation of contracts, in the 10th section 
of the 5th article ; and the fifth amendment, restricting the 
exercise of the power of the eminent domain. They were 
intended, together, effectually to secure the political and 
civil rights of the citizen, and to protect from legislative 
encroachment. They ought always to be liberally construed 
in favour of the rights of the citizen. Opinion of Judge John- 
son, 12 Wheaton, 256. These provisions were intended to 
be equal and invariable in their operation, and to embrace 
all cases of unjust legislation affecting the property or liberty 
of individuals. Retrospective laws are always: unjust, and 
are contrary to the fundamental principles of our social com- 
pact. In these clauses of the constitution, regard must be 
had to the spirit. Suppose a law were to declare a valid 
lease void. This would impair the obligation of the con- 
tract between the parties. Suppose a law to declare a void 
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lease valid. Precisely the same injustice is done. Will the 
constitution be satisfied with a distinction between them, 
when there is no difference? The spirit of the constitution 
abhors it. Private property cannot be taken, even for pub- 
lic use, without full compensation and process of law. To 
affect the rights of property in any other way, was deemed 
to be beyond the power of legislation, and therefore the 
guard is applied to the taking for public use. The other 
parts of the constitution had done the rest. 

Retrospective laws, violating the rights of property, are 
contrary to the ccntract of any society established upon a 
republican basis. They not only impair, they break it. The 
great object of our constitution is to preserve individual 
rights, not to destroy them. There is no power in the go- 
vernment but what is given for this end. The freedom of 
the citizen, the enjoyment of his own without disturbance 
or interference, are what constitute his happiness ; and in a 
government where that is consulted, constitute his rights. 
They are sacred, and ought not to be interfered with. 


Mr Justice Wasuincron delivered the opinion of the 
Court. 

This is a writ of error to the supreme court of Pennsyl- 
vania. An ejectment was commenced by the defendant in 
error in the court of common pleas against Elisha Satterlee 
to recover the land in controversy, and upon the motion of 
the plaintiff in error, he was admitted as her landlord, a de- 
fendant to the suit. The plaintiff, at the trial, set up a title 
under a warrant dated the 10th of January 1812, founded 
upon an improvement in the year 1785, which it was admit- 
ted was under a Connecticut title, and a patent bearing date 
the 19th of February 1815. 

The defendant claimed title under a patent issued to 
Wharton in the year 1781, and a conveyance by him to John 
F. Satterlee in April 1812. It was contended on the part 
of the plaintiff, that admitting the defendant’s title to be the 
oldest and best, yet he was stopped from setting it up in 
that suit, as it appeared in evidence that he had come into 
possession as tenant to the plaintiff sometime in the year 
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1790. The court of common pleas decided in favour of the 
plaintiff upon the ground just stated, and judgment was ac- 
cordingly rendered for her. Upon a writ of error to the 
supreme court of that state, that court decided, in June 
1825, 13 Serg. §& Rawle, 133, that by the settled law of 
Pennsylvania, the relation of landlord and tenant could not 
subsist under a Connecticut title ; upon which ground the 
judgment was reversed and a venire facias de novo was 
awarded. 

On the Sth of April 1826, and before the second trial of 
this cause took place, the legislature of that state passed a 
law in substance as follows, viz. “‘ that the relation of land- 
lord and tenant shall exist, and be held as fully and effec- 
tually between Connecticut settlers and Pennsylvania claim- 
ants, as between other citizens of this commonwealth, on 
the trial of any cause now pending, or hereafter to be 
brought within this commonwealth, any law or usage to the 
contrary notwithstanding.” 

Upon the retrial of this cause in the inferior court in May 
1526, evidence was given conducing to prove, that the land 
in dispute was purchased of Wharton by Elisha Satterlee, 
the father of John F. Satterlee, and that by his direction, 
the conveyance was made to the son. It further appeared 
in evidence, that the son brought an ejectment against his 
father in the year 1813, and by some contrivance between 
those parties, alleged by the plaintiff below to be merely 
colourable and fraudulent, for the purpose of depriving her 
of her possession, obtained a judgment and execution there- 
on, under which the possession was delivered to the plain- 
tiff in that suit, who immediately afterwards leased the pre- 
mises to the father for two lives, at a rent of one dollar per 
annum. ‘The fairness of the transactions was made a ques- 
tion on the trial, and it was asserted by the plaintiff that, 
notwithstanding the eviction of Elisha Satterlee under the 
above proceedings, he still continued to be her tenant. 

The judge, after noticing in his charge the decision of 
the supreme court in 1825, and the act of assembly before 
recited, stated to the jury the general principle of law, 
which prevents a tenant from controverting the title of his 
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landlord by showing it to-be defective, the exception to that 
principle where the landlord claims under a Connecticut 
title, as laid down by the above decision, and the effect of the 
act of assembly upon that decision, which act he pronounc- 
ed to be binding on the Court. He therefore concluded, 
and so charged the jury, that if they should be satisfied from 
the evidence, that the transactions between the two Satter- 
le@® before mentioned, were bona fide, and that John F. 
Satterlee was the actual purchaser of the land, then the de- 
fendants might set up the eviction as a bar to the plaintiff’s 
recovery as landlord. But that if the jury should be satisfied 
that those transactions were collusive, and that Elisha Sat- 
terlee was in fact the real purchaser, and the name of his 
son inserted in the deed for the fraudulent purpose of de- 
stroying the right of the plaintiff as landlord ; then the merely 
claiming under a Connecticut title, would not deprive her of 
her right to recover in that suit. 

To this charge, of which the substance only has been 
stated, an exception was taken, and the whole of it is spread 
upon the record. The jury found a verdict for the plaintiff; 
and judgment being rendered for her, the cause was again 
taken to the supreme court by a writ of error. 

The only question which occurs in this cause, which it is 
competent to this Court to decide is, whether the statute of 
Pennsylvania which has been mentioned, of the 8th of April 
1326, is or is not objectionable, on the ground of its repug- 
nancy to the constitution of the United States? But before 
this inquiry is gone into, it will be proper to dispose of a 
preliminary objection made to the jurisdiction of this Court, 
upon the ground that there is nothing apparent on this re- 
cord to raise that question, or otherwise to bring this case 
within any of the provisions of the 25th section of the judi- 
ciary act of 1789. 

Questions of this nature have frequently occurred in this 
Court, and have given occasion for a critical examination of 
the above section, which has resulted in the adoption of cer- 
tain principles of construction applicable to it, by which the 
objection now to be considered may, without much difficul- 
ty, be decided. 2 Wheaton, 363. 4 Wheaton, 311. 12 
Vor. I.—3 B 
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Wheaton, 117. One of those principles is, that if it suff- 
ciently appear from the record itself, that the repugnancy 
of a statute of a state to the constitution of the United States 
was drawn into question, or that that question was applica- 
ble to the case, this Court has jurisdiction of the cause under 
the section of the act referred to; although the record should 
not, in terms, state a misconstruction of the constitution of 
the United States, or that the repugnancy of the statute ofthe 
state to any part of that constitution was drawn Into question. 

Now it is manifest from this record, not only that the con- 
stitutionality of the statute of the Sth of April 1826, was 
drawn into question, and was applicable to the case, but that 
it was so applied by the judge, and formed the basis of his 
opinion to the jury, that they should find in favour of the 
plaintiff, if in other respects she was entitled to a verdict. 
It is equally manifest that the right of the plaintiff to recover 
in that action depended on that statute; the effect of which 
was to change the law, as the supreme court had decided it 
to be in this very case in the year 1825. 13 S. & R. 133. 

That the charge of the judge forms a part of this record 
is unquestionable. It was made so by the bill of exceptions, 
and would have been so without it, under the statute of the 
24th of February 1806, of that state ; which directs, that in 
all cases in which the opinion of the court shall be delivered, 
if either party require it, it is made the duty of the judges 
to reduce the opinion, with their reaspns therefor, to writing, 
and to file the same of record in the cause. In the case of 
Downing vs. Baldwin, | Serg. & Rawle, 298, it was decided 
by the supreme court of Pennsylvania, that the opinion so 
filed becomes part of the record, and that any error in it may 
be taken advantage of on a writ of error without a bill of 
exceptions. 

It will be sufficient to add that this opinion of the court 
of common pleas was, upon a writ of error, adopted and 
affirmed by the supreme court; and it is the judgment of 
that court upon the point so decided by the inferior court; 
and not the reasoning of the judges upon it, which this Court 
is now called upon to revise. 

We come now to the main question in this cause. Is the 
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act which is objected to, repugnant to any provision of the 
constitution of the United States? It is alleged to be so 
by the counsel for the plaintiff in error, for a variety of 
reasons ; and particularly, because it impairs the obligation 
of the contract between the state of Pennsylvania and the 
plaintiff who claims title under her grant to Wharton, as 
well as of the contract between Satterlee and Matthewson ; 
because it creates a contract between parties where none 
previously existed, by rendering that a binding contract 
which the law of the land had declared to be invalid ; and 
because it operates to divest and destroy the vested rights 
of the plaintiff. Another objection relied upon is, that in 
passing the act in question, the legislature exercised those 
functions which belong exclusively to the judicial branch of 
the government. 

Let these objections be considered. The grant to Whar- 
ton bestowed upon him a fee simple estate in the land 
granted, together with all the rights, privileges and advan- 
tages which, by the laws of Pennsylvania, that instrument 
might legally pass. Were any of those rights, which it is 
admitted vested in his vendee or alienec, disturbed, or im- 
paired by the act under consideration? It does not appear 
from the record, or even from the reasoning of the judges 
of either court, that they were in any instance denied, o1 
even drawn into question. Before Satterlee became entitled 
to any part of the land in dispute under Wharton, he had 
voluntarily entered into a contract with Matthewson, by 
which he became his tenant, under a stipulation that either 
of the parties might put an end to the tenancy at the ter- 
mination of any one year. Under this new contract, which, 
if it was ever valid, was still subsisting and in full force at 
the time when Satterlee acquired the title of Wharton, he 
exposed himself to the operation of a certain principle of 
the common law, which estopped him from controverting 
the title of his landlord, by setting up a better title to the 
land in himself, or one outstanding in some third person. 

It is true that the supreme court of the state decided, in 
the year 1825, that this contract, being entered into with a 
person claiming under a Connecticut title, was void ; so that 
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the principle of law which has been mentioned did not 
apply to it. But the legislature afterwards declared by the 
act under examination, that contracts of that nature were 
valid, and that the relation of landlord and tenant should 
exist, and be held effectual, as well in contracts of that 
description, as in those between other citizens of the state. 

Now this law may be censured, as it has been, as an un- 
wise and unjust exercise of legislative power; as retrospec- 
tive in its operation ; as the exercise, by the legislature, of 
a judicial function; and as creating a contract between 
parties where none previously existed. All this may be ad- 
mitted ; but the question which we are now considering is, 
does it impair the obligation of the contract between the 
state and Wharton, or his alienee? Both the decision of 
the supreme court in 1825, and this act, operate, not upon 
that contract, but upon the subsequent contract between 
Satterlee and Matthewson. No question arose, or was de- 
cided, to disparage the title of Wharton, or of Satterlee as 
his vendee. So far from it, that the judge stated in his 
charge to the jury, that if the transactions between John 
F’. Satterlee and Elisha Satterlee were fair, then the elder 
title of the defendant must prevail, and he would be entitled 
to a verdict. 

We are then to inquire, whether the obligation of the 
contract between Satterlee and Matthewson was impaired 
by this statute? The objections urged at the bar, and the 
arguments in support of them, apply to that contract, if to 
either. It is that contract which the act declared to be 
valid, in opposition to the decision of the supreme court; 
and admitting the correctness of that decision, it is not easy 
to perceive how a law which gives validity to a void con- 
tract, can be said to impair the obligation of that contract. 
Should a statute declare, contrary to the general principles 
of law, that contracts founded upon an illegal or immoral 
consideration, whether in existence at the time of passing 
the statute, or which might hereafter be entered into, should 
nevertheless be valid and binding upon the parties; all would 
admit the retrospective character of such an enactment, and 
that the effect of it was to create a contract between parties 
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where none had previously existed. But it surely cannot be 
contended, that to create a contract, and to destroy or im- 
pair one, mean the same thing. 

If the effect of the statute in question, be not to impair 
the obligation of either of those contracts, and none other 
appear upon this record, is there any other part of the con- 
stitution of the United States to which it is repugnant? It 
is said to be retrospective. Be itso; but retrospective laws 
which do not impair the obligation of contracts, or partake 
of the character of ex post facto laws, are not condemned 
or forbidden by any part of that instrument. 

All the other objections which have been made to this 
statute, admit of the same answer. There is nothing in the 
constitution of the United States, which forbids the legis- 
lature of a state to exercise judicial functions. The case of 
Ogden vs. Blackledge came into this Court from the circuit 
court of the United States, and not from the supreme court 
of North Carolina ; and the question, whether the act of 1799, 
which partook of a judicial character, was repugnant to the 
constitution of the United States, did not arise, and conse- 
quently was not decided. It may safely be affirmed, that 
no case has ever been decided in this Court, upon a writ of 
error to a state court, which affords the slightest counte- 
nance to this objection. 

The objection however which was most pressed upon the 
court, and relied upon by the counsel for the plaintiff in 
error, was, that the effect of this act was to divest rights 
which were vested by law in Satterlee. There is certainly 
no part of the constitution of the United States which ap- 
plies to a state law of this description; nor are we aware of 
any decision of this, or of any circuit court, which has con- 
demned such a law upon this ground ; provided its effect be 
not to impair the obligation of a contract; and it has been 
shown, that the act in question has no such effect upon either 
of the contracts which have been before mentioned. 

In the case of Fletcher vs. Peck, it was stated by the 
chief justice, that it might well be doubted, whether the 
nature of society and of government do not prescribe some 
limits to the legislative power; and he asks, “ if any be pre- 
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scribed, where are they to be found, if the property of an 
individual, fairly and honestly acquired, may be seized with- 
out compensation?” It is no where intimated in that Opinion, 
that a state statute, which divests a vested right, is repug- 
nant to the constitution of the United States; and the case 
in which that opinion was pronounced, was removed into 
this Court by writ of error, not from the supreme court of a 
state, but from a circuit court. 

The strong expressions of the Court upon this point, in the 
cases of Vanhorne’s lessee vs. Dorance, and The Society 
for the Propagation of the Gospel vs. Wheeler, were founded 
expressly on the constitution of the respective states in which 
those cases were tried. 

We do not mean in any respect to impugn the correctness 
of the sentiments expressed in those cases, or to question 
the correctness of a circuit court, sitting to administer the 
laws of a state, in giving to the constitution of that state a 
paramount authority over a legislative act passed in viola- 
tion of it. We intend to decide no more than that the statute 
objected to in this case is not repugnant to the constitution 
of the United States, and that unless it be so, this Court has 
no authority, under the 25th section of the judiciary act, to 
re-examine and to reverse the judgment of the supreme 
court of Pennsylvania in the present case. 

That judgment therefore must be affirmed with costs. 


Mr Justice Jounson.—I assent to the decision entered in 
this cause, but feel it my-duty to record my disapprobation 
of the ground on which it is placed. Could I have brought 
myself to entertain the same view of the decision of the 
supreme court of Pennsylvania, with that which my brethren 
have expressed, I should have felt it a solemn duty to reverse 
the decision of that court, as violating the constitution of 
the United States in a most vital part. 

What boots it that I am protected by that constitution 
from having the obligation of my contracts violated, if the 
legislative power can create a contract for me, or render 
binding upon me a contract which was null and void in its 
creation? To give efficacy to a void contract, is not, it 
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is true, violating a contract, but it is doing infinitely worse ; 
it is advancing to the very extreme of that class of arbitrary 
and despotic acts, which bear upon individual rights and 
liabilities, and against the whole of which the constitution 
most clearly intended to interpose a protection commensu- 
rate with the evil. 

And it is very clear to my mind, that the cause here did 
not call for the decision now rendered. There is another, 
and a safe and obvious ground upon which the decision of 
the Pennsylvania court may be sustained. 

The fallacy of the argument of the plaintiff in error con- 
sists in this, that he would give to the decision of a court, 
on a point arising in the progress of his cause, the binding 
effect of a statute or a judgment; that he would in fact re- 
strict the same court from revising and overruling a decision 
which it has once rendered, and from entering a different 
judgment, from that which would have been rendered in the 
same court, had the first decision been adhered to. It is 
impossible in examining the cause, not to perceive that the 
statute complained of was no more than declarative of the 
law on a point on which the decisions of the state courts 
had fluctuated, and which never was finally settled until the 
decision took place on which this writ of error is sued out. 

The decision on which he relies, to maintain the inva- 
lidity of the Connecticut lease, was rendered on a motion 
for a new trial; all the right it conferred was to have that 
new trial ; and it even appears that before that new trial took 
place, the same court had decided a cause, which in effect 
overruled the decision on which he now rests; so that when 
this act was passed, he could not even lay claim to that im- 
perfect state of right, which uniform decisions are supposed 
to confer. The latest decision in fact, which ought to be 
the precedent if any, was against his right. 

It is perfectly clear, when we examine the reasoning of 
the judges on rendering the judgment now under review, 
that they consider the law as unsettled, or rather, as settled 
against the plaintiff here at the time the act was passed; 
and if so, what right of his has been violated? The act 
does no more than what the courts of justice had done, and 
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would do without the aid of the law; pronounce the decision 
on which he relies as erroneous in principle, and not bind- 
ing in precedent. 

The decision of the state court is supported under this 
view of the subject, without resorting to the portentous doc- 
trine (for I must call it portentous), that a state may declare 
a void deed to be a valid deed, as affecting individual liti- 
gants on a point of right, without violating the constitution 
of the United States. Ifso, why not create a deed, or de- 
stroy the operation of a limitation act after it has vested a 
title? 

The whole of this difficulty arises out of that unhappy idea, 
that the phrase “ex post facto,” in the constitution of the 
United States, was confined to criminal cases exclusively ; a 
decision which leaves a large class of arbitrary legislative 
acts without the prohibitions of the constitution. It was in 
anticipation of the consequences, that I took occasion in the 
investigations on the bankrupt question, to make a remark 
on the meaning of that phrase in the constitution. My sub- 
sequent investigations have confirmed me in the opinion 
then delivered, and the present case illustrates its correct- 
ness; I will subjoin a note(a@) to this opinion devoted to the 
examination of that question. 


This cause came on to be heard on the transcript of the 
record from the supreme court of the state of Pennsylvania 
for the middle district of Pennsylvania, and was argued by 
counsel ; on consideration whereof, it is considered, ordered, 
and adjudged by this Court, that the judgment of the said 
supreme court for the state of Pennsylvania in this cause be, 
and the same is hereby affirmed with costs. 


(a) For this note see the end of the volume. 
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The lands north west of the river Ohio, between the rivers Scioto and Little 
Miami, lying west of Ludlow’s line, east of Roberts’s line and south of the In- 
dian boundary, reserved by Virginia, in her deed of cession to the United 
States of March 1784, for the satisfaction of the military bounties Virginia had 
promised, were not, prior to 1810, by any legislative acts of the government 
of the United States, withdrawn from appropriation under and by virtue of 
Virginia military land warrants. A patent issued on the 12th of October 1812, 
founded upon a military land warrant, for land within the reserved lands, is 
valid against a claimant of the same land, holding under a sale made by the 
United States. 


ERROR to the supreme court of Ohio. 

This was an action of ejectment, brought originally in the 
court of common pleas for Champaign county in the state 
of Ohio, by M’Arthur, the defendant in error, against Rey- 
nolds, the tenant in possession. In that court a verdict and 
judgment were rendered, in favour of the plaintiff below. 
The plaintiff in error appealed to the supreme court of Ohio 
for that county. 


On the trial in the latter court, (being by the laws of 


Ohio, a trial de novo,) M’Arthur again obtained a verdict 
and judgment in his favour. M’Arthur claimed the land in 
controversy under a patent from the United States, bearing 
date October the 12th, 1812, founded on entry and survey 
made in the year 1810, on a warrant granted for services 
in the Virginia line on continental establishment during the 
war of the revolution. Reynolds, the defendant below, 
claimed as the assignee of one Henry Van Meter, who in 
the year 1805 entered the land in controversy at the Cin- 
cinnati land office. It reverted to the United States in the 
year 1813, for non-payment of the purchase money, and 
during the same year it was entered again by Van Meter, 
and the certificate of entry assigned by him to Reynolds. 
The deed of cession of the country north west of the 
Ohio river, from Virginia to the United States, dated in 
March 1784, reserved the country between the rivers Scioto 
Von. I.—3 C 
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and Little Miami, for the satisfaction of the military boun- 
ties Virginia had promised to her officers and soldiers on 
continental establishment. The sources of the two fivers 
are between fifty and sixty miles apart, and the country 
between them makes a part of the western boundary of the 
reservation. In 1802, Israel Ludlow was directed by the 
then surveyor general of the United States, to run the boun- 
dary line between these rivers, who in that year accordingly 
ran a direct line from the source of the Little Miami to- 
wards what he supposed to be the source of the Scioto; to 
which river he did not extend his line, in consequence of 
being arrested in his survey by the Indians at the Green- 
ville treaty line, that line being then the Indian boundary. 
The line run by Ludlow is called Ludlow’s line. 

In the year 1812 congress passed an act authorising the 
appointment of three commissioners, who, in conjunction 
with commissioners to be appointed by Virginia, were di- 
rected to run the boundary line between the sources of 
these rivers, with authority to agree upon and establish the 
same. ‘They proceeded to ascertain the sources of these 
rivers, and employed a surveyor of the name of Roberts to 
run a direct line between them. While he was running the 
line, a misunderstanding arose among the commissioners as 
to the principle on which the boundary should be settled. 
The Virginia commissioners contended for a line from the 
source of the Scioto to the mouth of the Little Miami as 
the boundary. The United States commissioners claimed 
the line then running between the sources of the two rivers 
as the boundary. 

The commissioners separated without agreeing upon a 
boundary. This line is called Roberts’s line. It runs from 
nearly the same point on the Little Miami, at which Lud- 
low’s line commences, to a point on the Scioto several miles 
west of the termination of Ludlow’s line when extended to 
the latter river. The two lines include a triangular gore of 
country extending from one river to the other. Shortly after 
Ludlow’s line was run, the surveyors in the employment of 
the United States proceeded to survey the country west of 
and bounding upon that line, as far as the Indian boundary, 
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and the officers at the Cincinnati land office sold the whole 
or part.of the country lying between Ludlow’s and Roberts’s 
linesyas the land of the United States ; among which was the 
land in controversy. ‘The act of 1812 declared that Lud- 
low’s line should be the boundary, until otherwise establish- 
ed by the consent of Virginia and the United States. By 
another act of congress passed in 1818, Ludlow’s line to the 
Greenville treaty line, was made the boundary until other- 
wise directed bylaw. And above the Greenville treaty line to 
the Scioto, Roberts’s line was made by that act the boundary. 

The land in controversy was admitted by the parties 
to lie on Buck creek, a water of the Great Miami river, 
adjoining Ludlow’s line, and south of the Indian boundary 
line. The plaintiff below, M’Arthur, further agreed that 
if the land in controversy did not lie between the rivers 
Scioto and Little Miami, a verdict and judgment should be 
rendered against him. 

On the trial in the supreme court of Ohio, the counsel for 
the plaintiff in error prayed the court to give the jury eight 
several instructions ; all of which that court refused to give. 

To this refusal a bill of exceptions was tendered, upon 
which the writ of error is founded. 

The instructions prayed for by the counsel for the plain- 
tiff in the court below, were as follows: 

1. That the lands west of Ludlow’s line, east of Roberts’s 
line, and south of the Indian boundary line, had been with- 
drawn from appropriation, under and by virtue of said mili- 
tary land warrants, prior to the year 1810; and, that as the 
same had, pursuant to the acts of congress in such case made 
and provided, been directed to be surveyed and sold; and 
that, as the same had accordingly been surveyed and sold 
to the defendant, prior to the year 1810; consequently that 
the plaintiff ’s patent is void: and their verdict ought to be 
for the defendant. 

2. That as the third section of the act of congress of the 
United States of 11th April 1818, declares: “that from the 
source of the Little Miami river to the Indian boundary line 
established by the treaty of Greenville in 1795, the line de- 
signated as the westerly boundary line of the Virginia tract, 
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by an act of congress passed on the 23d day of March 1804, 

entitled ‘ an act to ascertain the boundary of the lands re- 

served by the state of Virginia, north west of the river Ohio, 

for the satisfaction of her officers and soldiers on continental 

establishment, and to limit the period for locating the said 

lands,’ shall be considered and held as such until otherwise 

directed by law ;” and as said boundary line was run by Lud- 
low, under the directions of the surveyor general, pursuant 
to an act of congress, entitled “An act to extend and 

continue in force the provisions of an act entitled ‘an 

act giving a right of pre-emption to certain persons who 
have contracted with ‘John Cleves Symmes, or his asso- 
ciates, for lands lying between the Miami rivers, in the ter- 
ritory north west of the Ohio, and for other purposes,’ ” ap- 
proved May Ist, 1802 ; and offered for sale at public auction, 
at the Cincinnati land office, pursuant to the act entitled, 
* An act making provision for the disposal of public lands 
in the Indiana territory, and for other purposes,” approved 
March 26th, 1804, must be construed as having relation back 
to the above recited act, entitled “ An act to ascertain the 
boundary of the lands reserved by the state of Virginia, 
north west of the river Ohio, for the satisfaction of the offi- 
cers and soldiers on continental establishment, and to limit 
the period for locating said lands,” approved 23d of March 
1804, was passed, and took effect; and as the plaintiff’s 
patent covers lands west of that line, and south of the Green- 
ville treaty line, and is based on an entry made in 1810, on 
a Virginia continental land warrant, which land had been 
surveyed and sold to the defendant, pursuant to the act of 
congress prior to the year 1810, the plaintiff’s patent is void: 
and their verdict ought to be for the defendant. 

3. That according to the true intent and meaning of the 
act and deed of cession from Virginia to the United States, 
and the several acts of congress relative to the sale of the 
public lands of the United States, the lands lying between 
the rivers Scioto and Little Miami are bounded by a line ex- 
tending from the source or point of land farthest removed 
from the mouths of these respective rivers, from which the 
rain descending on the earth, runs down into their respec- 
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tive channels, along the top of the ridges dividing the waters 
of the Scioto from the waters of the Great Miami, which 
empty into the Ohio below the mouth of the Little Miami, as 
delineated on the diagram returned by the county surveyor 
for the defendant in this cause ; and as the plaintiff’s patent 
covers land west or without the boundary of the district so 
bounded as aforesaid, and is based on an entry on a Virgi- 
nia continental land warrant, which entry was made in the 
year 1810, and which said entry and patent cover lands 
which had, pursuant to the acts of congress, been surveyed 
and sold to the defendant, prior to the date of the plaintiff’s 
said entry, the plaintiff’s patent is void: and their verdict 
ought to be for the defendant. 

4. That if the line connecting the rivers Scioto and Little 
Miami, cannot, according to the true intent and meaning of 
the said act and deed of cession. and the several acts of con- 
gress for the sale of their public lands, be extended, as stated 
in instructions last above asked, then that the line connect- 
ing the rivers Scioto and Little Miami, so as to include all 
the lands between the said two rivers, must be extended 
from the source of the Little Miami, parallel to the general 
course of the Ohio river, until it intersect the river Scioto ; 
and as the plaintiff’s patent is based on a Virginia conti- 
nental land warrant, which warrant had been located in 
1810 on lands which had prior to the year 1810 been sur- 
veyed and sold to the defendant pursuant to the acts of con- 
gress, the patent of the plaintiff is void: and their verdict 
ought to be for the defendant. 

5. That if the line connecting the rivers Scioto and Lit- 
tle Miami, cannot, according to the true intent and meaning 
of the said act and deed of cession, be extended, as stated in 
either of the instructions asked for above, then that the 
sources of the said two rivers must be at that point in their 
respective channels, at which, from the union of several ri- 
vulets, brooks, or creeks, sufficient water flows at an ordi- 
nary stage, on which to navigate small vessels laden; and 
that the line connecting said rivers, must be a direct line 
from said sources so ascertained as aforesaid; and if, from 
the evidence, the jury shall find that the lands covered by 
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the plaintiff’s patent, are based on an entry covering lands 
without the limits of said Virginia military district, so call- 
ed, which had, prior to the year 1810, pursuant to the acts 
of congress in such case made and provided, been surveyed 
and sold to the defendant, the plaintiff’s patent is void: and 
their verdict ought to be for the defendant. 

6. That if the line connecting the rivers Scioto and Little 
Miami, according to the true intent and meaning of the said 
act and deed of cession, cannot be extended, as stated in 
either of the instructions asked for as above, then that the 
sources of the said two rivers must be considered as com- 
mencing at that point in their respective channels, from 
which the water flows at all seasons of the year; and that 
said rivers must be connected by a direct line, run from said 
sources ; and if, from the evidence, the jury shall find that 
the plaintiff’s patent is based on an entry, covering lands 
without the limits of said Virginia military district, so called, 
which had prior to the year 1810 pursuant to the acts of 
congress in such case made and provided been surveyed 
and sold to the defendant, the plaintiff’s patent is void: 
and their verdict ought to be for the defendant. 

7. That if the line connecting the rivers Scioto and Lit- 
tle Miami, according to the true intent and meaning of the 
said act and deed of cession, cannot be extended, as stated 
in either of the instructions asked for above, then that the 
sources of the said two rivers must be fixed at that point in 
their respective channels, farthest removed from their re- 
spective mouths, at which water is found at all seasons of 
the year, and that a direct line, connecting said rivers, must 
be extended from said points ; and if, from the evidence, the 
jury shall be of opinion that the plaintiff’s patent covers 
land without said boundary, so fixed as aforesaid, and which 
is based on an entry covering said land, made in the year 
1810, which had pursuant to the acts of congress of the 
United States been surveyed and sold to the defendant by 
the United States prior to the year 1810, the plaintiff ’s pa- 
tent is void: and their verdict ought to be for the defendant. 

8. That if the line connecting the said rivers Scioto and 
Little Miami, according to the true intent and meaning of 
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the said act and deed of cession, and the several acts of con- 
gress relative to the sale of the public lands of the United 
States, cannot be extended, as stated in either of the in- 
structions asked for above, then that the sources of these 
streams are at that point, farthest removed from their re- 
spective mouths, from which the rain descending on the 
earth, runs down into their respective channels ; and that the 
lands lying between these rivers are limited by a direct line 
run from those points; and if, from the evidence, the jury 
shall be of opinion that the plaintiff’s patent covers land 
without the limits of said boundary, so stated as aforesaid, 
and which is based on an entry made in the year 1810, which 
had, pursuant to the acts of congress of the United States, 
prior to the said year 1810, been surveyed and sold to the 
defendant by the United States, pursuant to the acts of con- 
gress, the plaintiff’s patent is void: and their verdict ought 
to be for the defendant. 

But the court declined giving the instructions asked for: 
to which refusal of the court the defendant, by his counsel, 
excepted, and prays the court here to sign and seal this bill 
of exceptions, which is done accordingly, July 19th, 1827. 

This case was argued by Mr Scott for the plaintiff in er- 
ror, and by Mr Mason and Mr Vinton for the defendant. 
Mr Wirt, attorney general, appeared for the plaintiff by order 
of the government of the United States, but was prevented 
taking part in the argument by indisposition. 


Mr Chief Justice Marsuauu delivered the opinion of the 
Court. 

This is a writ of error to a judgment rendered by the su- 
preme court of Ohio for the county of Champaign, in an 
ejectment in which the lessee of Duncan M’Arthur was 
’ plaintiff, and John Reynolds was defendant. The plaintiff 
claimed the land in controversy, under a patent issued on 
the 12th day of October 1812, founded on an entry made in 
the year 1810, on a military land warrant granted by the 
state of Virginia for services during the war of the revolu- 
tion, in the Virginia line, on continental establishment. 
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The title of the defendant is thus stated. The land was 
sold by the United States at their land office in Cincinnati, 
in the year 1805, to Henry Van Meter. It reverted to the 
United States in the year 1513 on account of the non-pay- 
ment of the purchase money ; and was again sold, during the 
same year at the same office, to Henry Van Meter, to whom 
a certificate of sale was issued, which he afterwards trans- 
ferred to the defendant John Reynolds. 

The verdict and judgment were in favour of the plaintiff 
in the state court. At the trial, the counsel for the defend- 
ant moved the court to instruct the jury on several points 
made in the cause, and excepted to the refusal of the court, 
to give these instructions. The judgment of the state court, 
having been against a title set up under several acts of con- 
gress, is brought before this Court by writ of error, that the 
construction put on those acts by that court may be re-ex- 
amined. The inquiry will be, whether the court ought to 
have given any one of the instructions which were required. 
The several prayers for this purpose will be considered in 
the order in which they were made. 

1. The first instruction asked is, that the lands west of 
Ludlow’s line, east of Roberts’s line, and south of the Indian 
boundary line, had been withdrawn from appropriation under 
and by virtue of military land warrants prior to the year 
1810; and that as the same had, pursuant to the acts of con- 
gress in such case made and provided, been directed to be 
surveyed and sold, and had accordingly been surveyed and 
sold to the defendant, prior to the year 1810; the plaintiff’s 
patent is void, and their verdict ought to be for the de- 
fendant. 

This motion does not question the bounds of the lands 
reserved by Virginia for military bounties, but supposing the 
tract of country west of Ludlow’s line, east of Roberts’s 
line, and south of the Indian boundary line to be within that 
reserve, asks the court to say, that congress had, prior to 
the year 1810, when M’Arthur’s entry was made, withdrawn 
it from appropriation under and by virtue of military land 
warrants. 
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Before deciding on the propriety of refusing or granting 
this prayer, it will be necessary to review the legislation of 
congress on this subject. 

The act of the 9th of June 1794(a), taken in connection with 
the reservation in favour of their officers and soldiers con- 
tained in the deed of cession made by Virginia, unquestion- 
ably subjected the whole of the military reserve to the satis- 
faction of those warrants, for which the reserve was made. 
Had congress, previous to the year 1810, withdrawn that 
portion of this reserve which lies between the line run by 
Ludlow, and that run by Roberts, from its liability to be so 
appropriated ? 

So early as the year 1785, congress passed “an ordi- 
nance(b) for ascertaining the mode of disposing of lands in 
the western territory,” in which, for the purpose of securing 
to the officers and soldiers of the Virginia line on continen- 
tal establishment, the bounties granted them by that state, 
it is ordained “ that no part of the land between the rivers 
called Little Miami and Scioto, on the north west side of 
the river Ohio, be sold or in any manner alienated, until 
there shall first have been laid off and appropriated for the 
said officers and soldiers and persons claiming under them, 
the lands they are entitled to agreeably to the said deed of 
cession and act of congress accepting the same.” 

The scrupulous regard which this clause, in the ordinance 
of May 1785, manifests to this condition made by Virginia 
in her deed of cession, is the more worthy of remark, be- 
cause at that time no suspicion was entertained that the 
military warrants of Virginia would cover the whole terri- 
tory; and it was even doubted, as the legislation of con- 
gress shows, whether any part of that territory would be re- 
quired for them. Even under these circumstances, congress 
declared the determination not to sell or alienate any land 
between the Scioto and the Little Miami. 

In May 1796 congress passed “ an act providing for the 
sale of the lands of the United States in the territory north 


(a) 2 United States Laws, 440. 
(b) 1 United States Laws, 563. 569. 
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west of the river Ohio and above the mouth of Kentucky 
river(a).” 

The second section enacts that, “ the part of the said 
land which has not been already conveyed,” &c. “ or which 
has not been heretofore, and during the present session of 
congress may not be appropriated for satisfying military 
land bounties, and for other purposes, shall be divided,” &c. 

This law then, from which the whole power of the sur- 
veyor general is derived, excludes from his general autho- 
rity all lands previously appropriated for military land boun- 
ties and for other purposes; and consequently excludes 
from it the lands between the Scioto and the Little Miami. 

In May 1800(6), congress passed an act to amend the act 
of 1796, which enacts “ that for the disposal of the lands 
of the United States directed to be sold by the original act, 
there shall be four land offices established in the said terri- 
tory.” The places at which these land offices shall be fixed 
are designated in the act, and the district of country at- 
tached to each is described. One of these is Cincinnati, the 
place at which the lands in controversy were sold, and the 
district attached to it is that below the Little Miami. 

It is perfectly clear from the language of this act, that it 
extends to those lands only which were comprehended in 
the act of May 1796, and that no one of the districts esta- 
blished by it, comprehends the land in controversy. Any 
general phrases which may be found in the law must, ac- 
cording to every rule of construction, be limited in their 
application to those lands which the original act authorized 
the surveyor general to lay off for the purpose of being sold. 
If he surveyed any lands to which that act does not extend, 
he exceeded his authority, and the survey is not sanctioned 
by the law. If land thus surveyed by mistake has been 
sold, the sale was not authorized by the law under colour 
of which it was made. 

The counsel for the plaintiff in error has pressed earnestly 
on the Court the grants made to John Cleves Symmes, and 


(a) 2 United States Laws, 533. 
(1) 3 United States Laws, 385 
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to the purchasers under him. We are not sure that the ar- 
gument on this point has been clearly understood, and have 
therefore examined that transaction, in order to discover its 
influence, if it can have any, on the question now under 
consideration. 

In 1787 John Cleves Symmes applied to congress for a 
grant to himself and his associates of the lands lying within 
the following limits, viz. “ beginning at the mouth of the 
Great Miami river, thence running up the Ohio to the mouth 
of the Little Miami river, up the main stream of the Little 
Miami river to the place where a due west line, to be con- 
tinued from the western termination of the northern boun- 
dary line of the grant to Messrs Sargent, Cutler & Co. shall 
intersect the said Little Miami river, thence due west, con- 
tinuing the said western line to the place where the said 
line shall intersect the main branch or stream of the Great 
Miami, thence down the Great Miami to the place of be- 
ginning.” 

In consequence of this petition, a contract was entered 
into for the sale of one million of acres of land to begin on 
the bank of the Ohio, twenty miles along its meanders above 
the mouth of the Great Miami, thence to the mouth of the 
Great Miami, thence up that river to a place whence a line 
drawn due east will intersect a line drawn from the place 
of beginning, parallel with the general course of the Great 
Miami, so as to include one million of acres within these 
lines and the said rivers, and from that place upon the said 
Great Miami river, extending along such lines to the place 
of beginning, containing as aforesaid one million of acres. 

The language of this contract does not indicate any in- 
tention on the part of congress to encroach on the military 
reserve, which the ordinance of May 1785, then in full force, 
had excepted from sale or alienation. 

In 1792(a), congress, at the request of John C. Symmes, 
passed an act to alter this contract in such manner that the 
land sold should extend from the mouth of the Great Miami 
to the mouth of the Little Miami, and be bounded by the 


(a) 2 United States Laws, 270. 
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river Ohio on the south, by the Great Miami on the west, by 
the Little Miami on the east, and by a parallel of latitude on 
the north, extending from the Great Miami to the Little 
Miami, so as to comprehend the proposed quantity of one 
million of acres.” 

The lands then which might be granted to JohnC. Symmes, 
in pursuance of this act of congress, lay between the Great 
and Little Miami, and were to lie below the Little Miami. 
The Scioto is above that river; so that congress could not 
have intended that this grant to Symmes should interfere with 
the military reserve. 

On the 36th of September, in the year 1794, a deed was 
executed in pursuance of the act of 1792, conveying to John 
C. Symmes that tract of land beginning at the mouth of the 
Great Miami river, and extending from thence along the river 
Ohio to the mouth of the Little Miami river, bounded on the 
south by the river Ohio, on the west by the Great Miami, 
on the east by the Little Miami, and on the north bya 
parallel of latitude to be run from the Great Miami to the 
Little Miami, so as to comprehend the quantity of 311,682 
acres of land. 

It is obvious that this patent does not interfere with the 
military reserve. But John C. Symmes had sold to several 
persons who purchased in the confidence that he would com- 
ply with his contract for one million of acres, and be enabled 
to convey the lands sold to them. 

In March 1799 congress passed an act declaring that any 
person or persons, who, before the first day of April in the 
year 1797, had made any contract in writing with John C. 
Symmes for the purchase of lands between the Great and 
Little Miami rivers, which are not comprehended in his 
patent dated the 30th of September 1794, shail be entitled 
to a preference in purchasing of the United States all the 
lands so contracted for at the price of two dollars per acre. 

In March 1801, congress passed an act extending this 
right of pre-emption to all persons who had, previous to the 
first day of January 1800, made any contract in writing with 
the said John C. Symmes or with any of his associates, for 
the purchase of lands between the Miami rivers, within the 
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limits of a survey made by Israel Ludlow, in conformity to 
an act of congress of the 12th of April 1792. 

The provisions of this act are supposed to contemplate 
the survey and sale of the lands which had been sold to John 
C. Symmes between the Miami rivers ; in like manner as had 
been prescribed for other lands lying above the mouth of 
Kentucky by the acts of 1796 and 1800. The right of pre- 
emption was limited to lands within Israel Ludlow’s survey ; 
but that survey contained less than 600,000 acres, and the 
contract of Symmes was for one million of acres; congress 
therefore resumed the consideration of this subject, and in 
May 1802 extended this right of pre-emption to all those 
who had purchased from John C. Symmes, lands lying be- 
tween the Miami rivers, and without the limits of Ludlow’s 
survey. It cannot be doubted that this right of pre-emption 
allowed to the purchasers under John C. Symmes, was limit- 
ed to lands lying between the Miami rivers and lying within 
his contract. Congress could never have intended that this 
contract should interfere with the military reserve. ‘That 
reserve was of lands lying above the Little Miami. The sale 
to Symmes was of lands lying below that river. It was made 
while an ordinance was in full force, declaring the resolution 
of congress not to alienate any part of that reserve. Their 
contract was made in subordination to that ordinance, and 
cannot have intended to violate it. The terms of the con- 
tract do not purport to violate it. The land sold to Symmes, 
and the pre-emption rights allowed to the purchasers under 
him, are so described as to furnish no ground for the opinion 
that congress could have suspected them to interfere with 
the military reserve. If the Scioto and the Great Miami, 
contrary to all probability, should take such a direction as 
to produce a possible interference between the lands sold to 
Symmes and the reserve which congress had declared its 
resolution not to alienate, some difficulty might possibly 
arise in a case where one of the parties claimed under a 
military warrant, and the other under a pre-emption certifi- 
cate. But that is not this case. The title of the plaintiff 
in error is under a purchase made at a sale of the lands of 
the United States at Cincinnati, by Henry Van Meter, who is 
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not stated to have held a pre-emption certificate, or to have 
been a purchaser under Symmes. 

The instruction which the court was asked to give is, that 
the land between the lines of Ludlow and Roberts had been 
withdrawn from appropriation, under and by virtue of mili- 
tary land warrants, previous to the year 1810. This with- 
drawal is not in express terms, but is supposed to be implied 
from a direction to survey the lands between the Great and 
Little Miami which had been exempted from the operation 
of the acts of 1796 and 1800, under the idea that they were 
comprehended in the contract with Symmes. Congress 
could not suspect that the lands to be surveyed under this 
law could interfere with the lands lying between the Little 
Miami and the Scioto; and consequently, cannot have in- 
tended by this act to vary the boundary of the military re- 
serve. 

It has been very truly observed, that all the laws on this 
subject should be taken together. The condition inserted 
in the deed of cession of Virginia, which reserves the land 
lying between the little Miami and the Scioto, for the pur- 
pose of satisfying the warrants granted to the officers and 
soldiers of that state ; the ordinance of May 1785, declaring 
that no part of that reserve should be alienated ; the con- 
tract with Symmes for the sale of lands lying between the 
two Miami; the acts relative to pre-emptions, and which 
direct the survey and sale of the lands lying between the 
Miami ; without any allusion to the military district ; must be 
taken into view at the same time. 

It is, we think, impossible to believe that congress sup- 
posed itself, when directing the survey and sale of lands be- 


tween the Great and Little Miami, to be abridging or alter-: 


ing the bounds of a district which Virginia had reserved in 
the deed of cession by which the country north west of the 
Ohio had been conveyed to the United States. 

When congress designed to act on this subject, the pur- 
pose was expressed; and overtures were made to the other 
party to the compact, to obtain her co-operation. 

In executing the act of May 1800, the surveyor general 
had caused a line to be run, from what he supposed to be 
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the source of the Little Miami, towards what he supposed to 
be the source of the Scioto, which is the line denominated 
Ludlow’s, and surveyed the lands west of that line in the 
manner prescribed by the act of congress. 

In March 1804(a), congress passed an act establishing that 
line as the western boundary of the reserve, provided the 
state of Virginia should, within two years after the passage 
of the act, accede to it. Virginia ‘did not accede to it. 

In 1812(6), congress made another effort to establish this 
line. ‘The president was authorised to appoint commission- 
ers to meet others which should be appointed by Virginia, 
who were to agree on the western line of the military re- 
serve, and cause the same to be surveyed and marked out. 
These commissioners met ; and after ascertaining the sources 
of the two rivers, employed Mr Charles Roberts to survey 
and mark a line from the source of the one to the source of 
the other. This line is called Roberts’s line. The Virginia 
commissioners, however, refused to accede to this line. 

This act provided, that until an agreement should take 
place between the commissioners, the line designated in the 
act of 1804, which is Ludlow’s, should be considered and 
held as the proper boundary line. This enactment is provi- 
sional and prospective. 

In 1816(c), congress passed an act declaring that from 
the source of the Little Miami to the Indian boundary line, 
established by the treaty of Greenville, Ludlow’s line should 
be considered as the western boundary of the military re- 
serve, until otherwise directed by law; and that from the 
said Indian boundary line to the source of the Scioto river, 
the line run by Charles Roberts shall be so considered. 

When we review the whole legislation of congress on this 
subject, we think the conclusion inevitable, that in the acts 
of 1801 and 1802, which have been cited, the legislature 
did not consider itself as altering the bounds of the military 
district, or as withdrawing before the year 1820 any part of 
the territory lying between the Little Miami and the Scioto 


(a) 3 United States Laws, 592. 
(b) 4 United States Laws, 455. 
(c) 6 United States Laws, 282. 
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from being appropriated by the military land warrants grant- 
ed by the state of Virginia. If those acts have this effect, 
it is one which was not intended. 

Before a court can be required to declare the law which 
would arise between conflicting statutes of this character, 
the fact that they do conflict, ought to be clearly establish. 
ed. The counsel for the plaintiff in error has argued this 
part of the case as if the fact was established ; as if a line 
drawn from the source of the Little Miami to the source of 
the Great Miami would include the land between Ludlow’s 
line and that of Roberts ; and this Court has thus far treated 
the question as it has been argued. But this fact is not esta- 
blished in this case. Itis not among the facts agreed by the 
parties, nor was the state court required to instruct the jury, 
that if they should find the land west of Ludlow’s, and east 
of Roberts’s line to lie between the Little and Great Miami, 
or within Symmes’s purchase, “ that it had been withdrawn 
from appropriation, under and by virtue of said military land 
warrants, prior to the year 1810,” and that M’Arthur’s patent 
was consequently void. ‘The court was not required to state 
the law hypothetically, as being dependant on the fact ; but 
to assume the fact, and to state the law positively upon that 
assumption. The record, we think, did not authorise the 
court to consider this fact as established, and to withdraw 
it from the jury. 

There is no error in refusing this instruction. 

2. The counsel for the defendant then asked the court to 
instruct the jury, that, as the third section of the act of the 
congress of the United States, of the 11th of April 1818, de- 
clares: “That from the source of the Little Miami river to 
the Indian boundary line, established by the treaty of Green- 
ville in 1795, the line designated as the westerly boundary 
line of the Virginia tract, by an act of congress passed on 
the 23d day of March 1804, entitled ‘ an act to ascertain the 
boundary of the lands reserved by the state of Virginia, north 
west of the river Ohio, for the satisfaction of her officers 
and soldiers on continental establishment, and to limit the 
period for locating the said lands’, shall be considered and 
held as such until otherwise dirccted by law ;” and as said 
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boundary line was run by Ludlow, under the directions of 
the surveyor general, pursuant to an act of congress, enti- 
tled “ An act to extend and continue in force the provisions 
of an act entitled ‘an act giving a right of pre-emption to 
certain persons who have contracted with John Cleves 
Symmes, or his associates, for lands lying between the Mia- 
mi rivers, in the territory north west of the Ohio, and for 
other purposes,’” approved May Ist, 1802; and offered for 
sale at public auction, at the Cincinnati land office, pursu- 
ant to the act, entitled “ An act making provision for the 
disposal of public lands in the Indiana territory, and for other 
purposes,” approved March 26th, 1804, must be construed as 
having relation back to the time the above recited act, en- 
titled “ An act to ascertain the boundary of the lands reserv- 
ed by the state of Virginia, north west of the river Ohio, for 
the satisfaction of the officers and soldiers on continental 
establishment, and to limit the period for locating said lands,” 
approved 23d of March 1504; was passed, and took effect; 
and as the plaintiff’s patent covers lands west of that line, 
and south of the Greenville treaty line, and is based on an 
entry made in 1810, on a Virginia continental land warrant, 
which land had been surveyed and sold to the defendant, 
pursuant to the acts of congress prior to the year 1810, the 
plaintiff’s patent is void: and their verdict ought to be for 
the defendant. 

The prayer for this instruction is founded on the assertion 
that Ludlow’s line was run under the direction of the sur- 
veyor general, pursuant to the act of congress of the Ist of 
May 1802, granting pre-emption rights to purchasers from 
John Cleves Symmes; and that the land in controversy was 
‘sold, pursuant to the act of the 26th of March 1804, making 
provision for the disposal of public lands in the Indian ter- 
ritory, and for other purposes. 

If by the words “ pursuant to an act of congress,” as used 
in this prayer, it is intended to say that the boundary line 
run by Ludlow was correctly run as required by the act of 
May Ist, 1802; and that the sale of the land in controversy was 
authorized by the act of the 26th of March 1504, then the 
court is required to decide facts not admitted by the parties, 
Vou. I1.—3 LE 
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which are proper for the consideration of the jury; and then 
to declare the law arising upon those facts. If those words 
mean no more than that the line was actually run under the 
authority of the surveyor general, and that the land in con- 
troversy was actually sold at the land office in Cincinnati 
by the officers of government, the question fairly arises, what 
influence have these facts on the rights of the parties? Do 
they, taken in connexion with the acts of the 23d of March 
1804 and of the 11th of April 1818, justify the inference 
which the court is asked to draw, that the act of 1818 re- 
lates back to the act of 1804, and takes effect from its date, 
so as to avoid a patent issued in October 1812, on an entry 
and survey made in 1810. 

It has already been stated that the act of the 23d of March 
1804 establishes Ludlow’s line, not absolutely, but on con- 
dition that Virginia should assent to it; and that Virginia 
never did assent to it. 

It has also been stated that in 1812, congress authorized 
the president to appoint commissioners who should proceed 
in concert with such as might be appointed by Virginia, to 
run a line which should constitute the western boundary of 
the Virginia military reserve. These commissioners did meet, 
and did cause a line to run from the source of the Little 
Miami to the source of the Scioto. This is called Roberts’s 
line. The commissioners of Virginia did not assent to this 
line. Consequently it is of no operation. 

The act of Aprilthe 11th, 1818, declares that Ludlow’s line 
shall be considered and held as the true western boundary of 
the Virginia military reserve until otherwise directed by law. 
But from what time shall it be so considered and held ?-The 
language of the law is entirely prospective. It is a princi- 
ple which has always been held sacred in the United States, 
that laws by which human action is to be regulated, look 
forwards, not backwards; and are never to be construed re- 
trospectively unless the language of the act shall render such 
construction indispensable. No words are found in the act 
of 1818 which render this odious construction indispensable. 
The language is that Ludlow’s line shall be considered and 
held, that is, shall in future be considered and held as the 
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true western boundary of that reserve. That this was the 
understanding of the legislature, is rendered the more pro- 
bable from the clause which relates to patents. It does not 
annul! patents already issued, but declares that no patent 
shall be granted on any location and survey that has been or 
may be made west of this line. Patents which have been 
granted are not affected directly by the words of this law, 
and must depend on the pre-existing act of congress. 

The argument is, that this act declaring that Ludlow’s line 
shall be considered and held as the westerly boundary line 
of the reserve until otherwise directed by law, proves that, 
according to the true construction of the deed of cession, 
this line is in reality the true boundary, and therefore that 
all titles previously acquired to lands lying west of this line 
are invalid. 

We cannot admit the correctness of this argument. 

That in the state of things which existed in 1812 and 
1818, congress might establish the western boundary of the 
military reserve, so as to affect titles thereafter to be acquir- 
ed, is not questioned. Congress might fix a reasonable time 
within which titles should be asserted, and might annex 
conditions to the extension of this time. But to look back 
to titles already acquired, to declare by a law what was the 
meaning of the compact under which those titles were ac- 
quired, is to construe that compact and to adjudicate in the 
form of legislation. It would be the exercise of a judicial, 
not of a legislative power. This construction can never be 
admitted by the Court unless it be rendered indispensable 
by the language of the act. We do not think that the lan- 
guage of this act does require it. 

If the language of the statute does not require this con- 
struction, neither do the facts that Ludlow’s line was run by 
order of the surveyor general, and that the land in contro- 
versy was sold by the regular agents of government. These 
facts cannot we think carry back the act of 1818 to 1804, 
and give it a retrospective operation. 

We do not inquire into the power of congress to pass 
such an act. There is undoubtedly much force in the argu- 
ment suggested at the bar, that the general power of legis- 
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lation, which congress could exercise over the territory north 
west of the Ohio, passed to the new government when the 
territory was erected into a state ; and that congress retained 
only the power of a proprietor with a capacity “ to dispose 
of and make all needful rules and regulations respecting the 
property.” But it is unnecessary to pursue this inquiry, 
because we are of opinion that this construction is inadmis- 
sible. 

The Court therefore did right in rejecting this prayer. 

The third instruction asked by the defendant is in these 
words ; that according to the true intent and meaning of the 
act and deed of cession from Virginia to the United States, 
the land lying between the rivers Scioto and Little Miami, 
is bounded by a line extending from the source or point of 
land farthest removed from the mouths of these rivers, from 
which the rain descending on the earth runs down into their 
respective channels, along the tops of the ridges, dividing 
the waters of the Scioto from the waters of the Great Mi- 
ami, which empties into the Ohio below the mouth of the 
Little Miami, as delineated on the diagram returned by the 
county surveyor for the defendant in this case; and as the 
plaintiff ’s patent covers land west or without the boundary 
of the district so bounded as aforesaid, and is based on an 
entry on a Virginia continental land warrant, which entry 
was made in the year 1810, and which said entry and patent 
cover land which had, pursuant to the acts of congress, been 
surveyed and sold to the defendant prior to the date of the 
plaintiff’s said entry, the plaintiff’s patent is void: and their 
verdict ought to be for the defendant. 

In the case of Doddridge vs. Thompson, 9 Wheaton, 469, 
this Court said that the territory lying between two rivers is 
the whole country from their sources to their mouths; and 
a straight line drawn from the source of one river to the 
source of the other was considered, in that case, as furnish- 
ing the western boundary of the lands lying between them. 
One or both of the rivers may pursue such a course, thata 
straight line from the source of one to the source of the 
other may cross one or both of them. Such a case may form 
an exception to the universal application of the straight line, 
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and may go far in showing that no general rule can be laid 
down which will fit every possible case. But this obvious 
and reasonable rule has been adopted by congress as well 
as by this Court. The act of 1804 adopts the straight line. 
The act of 1512 obviously contemplates a straight line, and 
the act of 1818 adopts Ludlow’s line, from the source of 
the Little Miami to the Indian boundary line established at 
the treaty of Greenville, and the line run by Roberts from 
the Indian boundary to the source of the Scioto. 

The counsel for the defendant in the state court aban- 
doned the rule adopted by congress and by this Court, by 
taking for his commencement “ that point of land which is 
farthest removed from the mouths of the respective rivers, and 
from which the rain descending on the earth runs down into 
their respective channels ;” and to draw a line from that 
point along the top of the ridges dividing the waters of 
the Scioto from the waters of the Great Miami. 

We feel some difficulty in comprehending the principle 
which has suggested and can sustain this rule. Why should 
a line drawn along the top of the ridges which divide the 
waters of the Scioto from those of the Great Miami, consti- 
tute the true boundary of the country lying between the 
Great and Little Miami? Would such a line certainly lead 
to the source of the Scioto or to that of the Little Miami ? 
We can give no satisfactory answer to these inquiries. It 
is some objection too to this instruction, that the jury would 
be much and unnecessarily perplexed in finding the point 
of land farthest removed from the mouth of each river, and 
from which the rain descending on the earth runs down into 
their respective channels. If any point exists which would 
fit all parts of the description, and could be found by the 
jury, itis by no means certain that such point would be in 
a line which would mark the boundary of the country be- 
tween the two rivers. 

The rule which the court was asked to Jay down appears 
to us to be entirely arbitrary ; and this prayer was properly 
rejected. 

4. The fourth instruction has been abandoned by the 
plaintiff in error. 
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5. The proposition on which the fifth prayer depends, is 
that the sources of the two rivers must be at that point in 
their respective channels at which, from the union of several 
streams, sufficient water flows at an ordinary stage on which 
to navigate small vessels iaden.” 

This rule for ascertaining the source of a river is entirely 
new in this country. A stream may acquire the name ofa 
river which is not navigable in any part. A river which is 
navigable, may retain that name above the highest navigable 
point. The meaning of words as commonly used must be 
changed before the source of a river can be confounded 
with its highest navigable point. 

The Court did not err in rejecting this prayer. 

6. The proposition on which the sixth prayer depends is, 
“that the sources of the two rivers must be considered as 
commencing at that point in their respective channels from 
which the water flows at all seasons of the year.” 

Is this proposition so invariably true as to become a prin- 
ciple of law? We think it is not. A stream may acquire 
the name of a river, in the channel of which, at some sea- 
sons of extreme drought, no water flows. For a great por- 
tion of the year parts of a stream may flow in great abun- 
dance, in which, during a very dry seascn, we may find only 
standing pools. It would be against all usage to say that 
the general source of the river was at that point in its 
channel from which the water always flows. 

This prayer we think ought not to have been granted. 

7. The seventh prayer depends on the proposition, that 
the sources of the two rivers must be fixed at that point in 
their respective channels, farthest removed from their re- 
spective mouths, at which water is found at all seasons of 
the year. 

If the terms of this proposition be taken according to 
their most obvious import, it would seem to vary from the 
sixth only in this: that the sixth fixes the source of a river 
at the point in the channel from which water flows at all 
seasons in the year ; while the seventh fixes it at that point 
which is farthest removed from its mouth, at which water is 
found at all seasons. Understanding it in this sense, the 
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proposition would not raise the question, which of several 
was the main branch; but at what point the source of that 
main branch was to be found. The remarks made on the 
sixth prayer would apply with equal propriety to this; and 
the Court would come to the same conclusion on both. But 
we understand from the argument, that the counsel for the 
plaintiff in error, intended, by this prayer, to furnish a rule 
by which the main branch might be designated. That rule 
is, that the branch in whose channel water might be found 
furthest removed from the mouth of the river, is its main 
branch. 

Is this proposition universally true. That branch of a 
river, which is entitled to the appellation given to the main 
river, is a conclusion of fact to be drawn from the evidence 
in the cause. Consequently no general rule can be laid 
down, which will, in all cases, guide us to a correct conclu- 
sion. One of the forks may have retained the name of the 
main river, in exclusion of the others. The Scioto and 
Miami are both Indian names, and if any one branch of 
either had received from the natives, and retained exclu- 
sively, the name given to the main river, that would have 
been the stream referred to in the reserve, contained in the 
deed of cession; although water might have been found in 
a dry season of the year, in the channel of some other, at a 
greater distance from the mouth of the river; or the white 
men, who explored the country before the deed of cession 
was executed, may have fixed the name on some one of the 
branches of the respective rivers. . 

When France ceded to Great Britain all her pretensions 
to the country lying east of the Mississippi, “ from its 
source to the river Iberville,’ no man could have been so 
extravagant as to assert, that the source of the Mississippi 
was to be looked for through all its branches, and fixed at 
that point in the channel of either in which water might be 
found farthest removed from the mouth of the river. 

The size of the rivers, and the notoriety of the names by 
which they were designated, place the unreasonableness of 
such a pretension in so strong a point of view, that we can 
scarcely bring ourselves to suppose that there is any resem- 
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blance between the case put by way of illustration, and that 
under consideration. And yet, what is the real difference 
in principle? If one branch of a small river has by consent 
retained the name of the main river, in exclusion of the 
others, that branch must be considered, in the absence of 
other circumstances, as the true boundary intended by the 
parties, in a deed which calls for the stream by its name. 
The fact may be less certain and less notorious; but, if 
it exists, it must be followed by the same consequences. 

If neither branch had notoriously retained the name of the 
river, the main branch is entitled to it. But the main 
branch is not necessarily that in whose channel water might 
be found at all seasons of the year, at the point farthest re- 
moved from its mouth. The largest volume of water is 
certainly one indication of the main stream, which does not 
necessarily accompany that which the counsel for the plain- 
tiff in error has selected as the sole criterion by which it is 
to be determined. The length of the stream is another. It 
is obvious, that two branches may pursue such a course that 
thé source of the longest may be nearer the mouth of the 
river than that of the shortest. 

We think the rule proposed in this prayer does not fur- 
nish a certain guide to conduct us to the source of the river; 
and therefore the instruction ought not to have been given. 

8. The eighth prayer requires the court to instruct the 
jury, that the source of each river is at that point farthest 
removed from its mouth, from which the rain runs down into 
its channel. 

We cannot perceive in the rule which this instruction 
proposes, any principle which will conduct us to the source 
of the main stream. Every objection to granting the seventh 
prayer, applies with equal force to this. They need not be 
repeated. 

The court did not err in rejecting it. 

The instructions to the jury, for which the plaintiff applied 
to the state court, are some of them mixed questions, involv- 
ing fact with law, and requiring the court to decide the fact, 
and then to declare the law upon that fact. Others propose 
a rule, as of universal application, to ascertain the main 
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at , , . 
v4 branch of a river, and the source of that main branch, which 
: would unquestionably, in many cases, mislead us. They 


propose-one single circumstance, in exclusion of all others, 
if as being the infallible evidence of a complex fact depending 
on a number of varying circumstances. 

The court very properly refused to give any of these in- 
f structions. 

This Court is of opinion that there is no error in the judg- 
ment of the state court, and that it ought to be affirmed with 
costs. 
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SUPREME COURT. 


Sotomon Sovrnwick, Spencer Srarrorp, anp Joun Van Nuss 
Gates, PLAINTIFFS IN ERKOR vs. THE PosTMAsTER GENERAL 
or THE UNITED Starrs. 


A district court of the United States, performing the appropriate duty of a district 
court, is not sitting as a circuit court, because it possesses the powers of a 
circuit court also. 


WRIT of error to the circuit court of the southern dis- 
trict of New York. 

This suit was commenced, originally, by the postmaster 
general, in the district court of the northern district of New 
York, in May 1822, against Solomon Southwick and his 
co-defendants, who were his sureties ; to recover six thousand 
dollars, the penalty of a bond given by them for the faithful 
discharge of his duties as postmaster of the city of Albany. 
In 1824, judgment was rendered in favour of the postmaster 
general, and a writ of error was thereupon brought, and the 
record certified to the circuit court of the southern district 
of New York. The judges of the circuit court divided in 
opinion upon several points which arose in the case, and the 
same were certified to this Court; where they were consi- 
dered and decided at January term 1827. The decision of 
this Court having been certified to the circuit court, the 
judgment of the district court was affirmed by the circuit, 
in May term 1828. 

Upon this judgment this writ of error was prosecuted, and 
now Mr Wirt, the attorney general of the United States, 
moved to dismiss the same. 

He contended that the phrase in the act of congress, 
passed April 29, 1812, 1 Sess. 12 Congress, ch. 71, “ sitting 
as a circuit court,” is confined to such causes as are exclu- 
sively of circuit court jurisdiction; and does not embrace 
causes of which district courts as such, and circuit courts 
as such, have a concurrent jurisdiction. 

He argued, that this is the correct construction of the act 
of congress, and is consistent with the judicial system; be- 
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cause, in no case has a writ of error been given to reverse 
the judgment of a circuit court, in a cause brought up from 
a district court; provided such cause was within the ordinary 
jurisdiction of a district court. In such cases, the judgment 
of the circuit court has been uniformly final and conclusive. 
If the act in question has introduced a different rule, in re- 
ference to causes decided in the northern district court of 
New York, it is an anomaly in our judicial legislation. 

The district courts have jurisdiction of post office bonds. 
12 Wheaton, 136. Dox et al vs. The Postmaster General, 
1 Peters, 318. 

He submitted that the act of 1826 does not reach cases 
within the ordinary jurisdiction of the district courts. If it 
be otherwise, it must be shown that, in fact, the district 
court sat as a Circuit court; and this cannot be established 
in the case before the Court. 

He inquired if the judgment of the district court in this 
cause, could have been removed directly to the supreme 
court, under the act of 1826? Certainly not. 

The act creating the northern district court, was designed 
to extend to that district the benefit of a circuit court juris- 
diction; not to confer circuit court powers, concurrent with 
those which it possessed in its appropriate character. It 
would have been idle and useless to have intended otherwise, 
and therefore cannot be presumed. 


Mr Taylor, for the plaintiffs in error, in opposition to the 
motion, urged, that the appropriate, original jurisdiction of 
the district court, in its general features, relates to admiralty 
and maritime causes, to seizures under the revenue laws, to 
petty offences, and to civil suits when the United States is 
plaintiff, and the sum in controversy does not exceed five 
hundred dollars. It is the inferior court of the United 
States. 

The appropriate original civil jurisdiction of the circuit 
court, extends to all civil suits where the United States is 
plaintiff, and the matter in controversy exceeds five hundred 
dollars ; or when an alien is a party; or the suit is between a 
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citizen of the state where the action is brought, and a citi- 
zen of another state. 

The district court may, indeed, exercise jurisdiction of 
civil causes in behalf of the United States, where the matter 
in controversy exceeds five hundred dollars, but in all such 
cases the jurisdiction of the district and circuit courts is con- 
current. It is to be presumed that the court sits in its su- 
perior character, whenever the matter in controversy will 
authorise this to be done. 

This presumption is strengthened by the consideration, 
that the parties have a right in the one case to have the pro- 
ceedings reversed, and the errors which may happen cor- 
rected by this Court, which is of common right; and which 
is denied to them upon the principles claimed for the post- 
master general. 

The propriety of a liberal construction of the act of con- 
gress, for the purposes of allowing a review of the district 
court for the northern district, will be apparent, when the 
history of that court for several years subsequent to 1811, 
shall be considered. 

In 1512, the judge of the New York district court became 
incapable of discharging the duties of his office. Hence the 
act of April 29, 1812, which authorised the appointment of 
an additional judge of the district court, for the district of 
New York. The act of April 9, 1814, 2 Session of 13th 
Congress, ch. 108, divided the original New York district 
into two districts, and assigned a district judge to each. 

It provides “ that the district court in the said northern 
district of New York, shall, besides the ordinary jurisdiction 
of a district court, have jurisdiction of all causes except of 
appeals and writs of error, cognizable by law in a circuit 
court ;” and writs of error shall lie from decisions thereon, to 
the circuit court of the southern district of New York, in the 
same manner as from other district courts, to their respec- 
tive circuit courts. 

Writs of error would lie equally in all cases, whether the 
court was exercising its ordinary or extraordinary jurisdic- 
tion. 

In the northern district, until the act of the 3d of March 
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1815, there was but one attorney general, and the marshal 
was appointed and commissioned for both courts, until the 
act of March 3d, 1825. 

Mr Taylor considered that the act of the 3d of March 
1817, revived and continued the suits and proceedings which 
had been discontinued in the northern district of New York, 
and that it authorised the judges of the southern district to 
hold the courts therein, either singly or jointly, with the 
judge of the northern district. 

Under this act the same difliculties arose in conducting 
the business of the northern district, which had been for- 
merly experienced in the southern district. ‘To remedy these 
evils, at the first session of the 15th congress, the act of 
April 3d, 1818 was passed. ‘That act required the judge of 
the northern district to hold his courts, unless he gave timely 
notice of his inability to the judge of the southern district; 
in which case the latter was required to act as his substitute. 
Suits and proceedings were again revived; actions com- 
menced in the former district of New York were transferred ; 
and actions thereafter to be commenced were limited to the 
district where they might or did arise; and the original ju- 
risdiction of the circuit court of the southern district was 
confined to actions arising there. 

No further legislation took place relative to these courts 
until the 22d of May 1826, when the act was passed allow- 
ing appeals and writs of error to this Court, from decisions 
of the northern district court, ‘ when exercising the power 
of a circuit court ;” and from decisions thereafter to be made 
by the circuit court for the southern district, in causes re- 
moved to the circuit court from the district court of the 
northern district “ sitting as a circuit court.” 

At the time the former writ of error was brought to re- 
move this cause from the northern district court to the cir- 
cuit court of the southern district, it was not legal to prose- 
cute it to this Court. Similar causes may now be removed, 
and here reviewed. This, he argued, furnished a reason 
for the second clause of the act of 1826. 

These acts afford an answer to the inquiry, whether the 
northern district court, in deciding this cause, “ was sitting 
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as a circuit court.” The expression in the act of 1814, is 
* causes cognizable by law in a circuit court,” and in that 
of May 1826, it is, “ when exercising the powers of a cir- 
cuit court.” 

Was not this cause cognizable by law in a circuit court? 
Would not such a court in entertaining jurisdiction over it, 
be in the exercise of its appropriate powers? If so, the 
district court was “ sitting as a circuit court.” 

The parties were proper for the circuit court; the nature 
of the action was one involving a large sum, and questions 
were presented of deep interest, both as to their responsi- 
bility as sureties, and the character of the principal in the 
bond. The allegations made by the defendants were sup- 
ported by the finding of the jury, and they went to show 
that the sureties were exonerated, and in judgment of law 
were discharged from the bond. The doubts and difficul- 
ties of the case were manifested by the division of opinion 
of the judges of the southern circuit court. These matters 
are sufficient to give the district court of the northern dis- 
trict jurisdiction asa circuit court. The act of 1826 allows 
writs of error from the district court only “ when exer- 
cising the powers of a circuit court,” and this is done on 
the presumption that these powers were exercised on sub- 
jects proper for them. 

He further contended, that the act of 1826 was a reme- 
dial statute, and was entitled to be viewed most favourably 
to parties, to whom it was intended to give relief. If its 
provisions do not embrace this case, it will stand almost 
wholly inoperative on the statute book. 

Had the circuit court, when the case was first before it, 
decided that the facts found by the jury discharged the 
parties to the bond, the United States would, by their law 
officer, have considered it altogether reasonable, that the 
opinion should have been reviewed by this Court. The 
plaintiffs in error claim no more than the application of the 
same just principle to their case. 


Mr Chief Justice Marsa. delivered the opinion of the 
Court. 
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This is a motion to dismiss a writ of error to a judgment 
rendered in the court of the United States, for the seventh 
circuit and southern district of New York in favour of the 
post master general. ‘The foundation of the motion is, that 
this Court has no jurisdiction of the cause. 

The original judgment was rendered in the court for the 
northern district of New York, on which congress had con- 
ferred jurisdiction as a circuit court also. That judgment 
was removed into the circuit court sitting in the southern 
district by writ of error, and was affirmed in that court. 

In May 1826, congress enacted “ that appeals and writs 
of error shall lie from decisions in the district court for the 
northern district of New York, when exercising the powers 
of a circuit court; and from decisions which may be made 
by the circuit court for the southern district of said state, in 
causes heretofore removed to said circuit court from the said 
district court sitting as a circuit court, to the Supreme Court 
of the United States, in the same manner as from circuit 
courts.” 

The doubt respecting the jurisdiction of the Court is pro- 
duced by this act. 

By the judicial act the district courts have cognizance 
concurrent with the circuit court of all cases where the 
United States sue. By the act of the 3d of March 1815, 
Vol. IV. p. 855, it is enacted that the district courts of the 
United States shall have cognizance, concurrent, &c. of all 
suits at common law where the United States or any officer 
thereof under the authority of any act of congress, shall sue, 
&c. This act gave the district court jurisdiction of all suits 
brought by the postmaster general. It has been construed 
by this Court to give the circuit courts cognizance of the 
same causes. 

The district courts which exercise circuit court jurisdic- 
tion, do not distinguish in their proceedings whether they 
sit as a circuit or a district court. That is determined by 
the subject matter of their judgments. ‘Their records are 
all kept as the records of a district court. If the court for 
the northern district of New York sat as a circuit court 
when the original judgment was rendered against the plain- 
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tiff in error, this Court can take jurisdiction of the judgment 
affirming it, which was rendered in the circuit court; if the 
original judgment was rendered by a district court, no writ 
of error lies to the judgment of affirmance pronounced in 
the circuit court. 

Had the court for the northern district of New York pos- 
sessed no circuit court powers, it could still have taken cog- 
nizance of this cause. By conferring on it the powers of a 
circuit court, congress has added nothing to its jurisdiction 
in this case. In taking cognizance of it, a district court has 
exercised the ordinary jurisdiction assigned to that class of 
courts. No extraordinary powers were brought into opera- 
tion. We cannot say that a district court, performing the 
appropriate duty of a district court, is sitting as a circuit 
court, because it possesses the powers of a circuit court also. 

The writ of error must be dismissed, this Court having no 
jurisdiction in the case. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
southern district of New York, and on the motion of the at- 
torney general made in this cause at a prior day of this term, 
to wit, february 7th, 1829, to dismiss this cause for want of 
jurisdiction, and was argued by counsel; on consideration 
whereof, it is considered, ordered and adjudged by this Court, 
that the writ of error in this cause be and the same is hereby 
dismissed for want of jurisdiction. 
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THIS was a writ of error to the constitutional court of 
South Carolina. 

On the 20th of February 1823, the city council of Charles- 
ton passed “ an ordinance to raise supplies for the use of the 
city of Charleston, for the year 1823.” The ordinance pro- 
vides “that the following species of property, owned and 
possessed within the limits of the city of Charleston, shall be 
subject to taxation in the manner, and at the rate, and con- 
formably to the provisions hereinafter specified ; that is to 
say, all personal estate, consisting of bonds, notes, insurance 
stock, six and seven per cent. stock of the United States, or 
other obligations upon which interest has been or will be 
received during the year, over and above the interest which 
has been paid, (funded stock of this state, and stock of the 
incorporated banks of this state and the United States bank 
excepted) twenty-five cents upon every hundred dollars.” 

In the court of common pleas for the Charleston district, 
the plaintiffs in error, in May 1823, filed a suggestion for a 
prohibition, as owners of United States stock, against the 
city council of Charleston, to restrain them from levying 
under the ordinances, on six and seven per cent. stock of the 
United States and the tax imposed under the ordinance ; on 
the ground that the ordinance, so far as it imposes a tax 
on the stock of the United States is contrary to the consti- 
tution of the United States. 

The prohibition having been granted, the city council ap- 
plied to the constitutional court, the highest court of law in 
the state, to reverse the order, on the ground that the ordi- 
nance was not repugnant to the constitution of the United 
States ; and the proceedings in the case having been remov- 
ed to the said court, the said court in May term 1823, bya 
majority of their judges (four being in favour of the consti- 
tutionality of the ordinance, and three against it), decided 
that the said ordinance did not violate the constitution of 
the United States, in imposing a tax upon the holders of 
United States stock. From this decision the relators ap- 
pealed by writ of error to the Supreme Court of the United 
States. 

The error assigned in this Court was ; that the judgment 
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of the constitutional court was erroneous, in that it decided 
the ordinance of the city council of Charleston not to be re- 
pugnant to the constitution of the United States. 

The case was argued by Mr Hayne, for the plaintiffs in 
error; and by Mr Cruger and Mr Legare, for the defendants. 


The counsel for plaintiffs in error submitted, that if the 
course of proceeding adopted by the plaintiffs in error was 
not approved of, by requiring a prohibition in the court of 
common pleas, and on the decision of the constitutional 
court being against them by taking the writ of error, some 
other mode would be employed. It was the wish of all the 
parties to have the decision of this Court on the question in- 
volved in the case; and a ready and entire acquiescence 
would be yielded to the judgment of the Court by all who 
were interested. It was submitted to the Court, that for the 
purposes of justice, the Court would give an opinion upon 
the matter assigned for error; and if the form in which the 
case had been brought up was not proper, the judgment of 
the Court would be equally operative, and would be yielded 
to by the parties, plaintiffs and defendants in error. 

The subject in controversy is one of proper cognizance 
for this Court. It involves a most important constitutional 
question ; the right of the states, or of state authorities, to 
tax the funded debt of the United States. 

The subject matter of the case belongs to this Court. 
The soundest rule that can be adopted is, that when the 
matter in question belongs to the jurisdiction of the federal 
courts, a liberal construction in favour of the powers of the 
court over it, should be given. 

The question in this case concerns the vital means of the 
nation; and the power claimed to be exercised under the 
ordinance, would interfere with those means on emergencies 
of the deepest interest. It is a constitutional question, and 
as such is peculiarly under the guardianship of this Court. 

The writ of error is to the highest tribunal of the state of 
South Carolina; and the decision of that court has been in 
favour of the constitutionality of the ordinance; thus bring- 
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ing the case fully within the 25th section of the judiciary 
act. Let this Court certify its opinion, and the controversy 
will be at an end. 

On more occasions than one, when the Court has felt some 
embarrassment as to its jurisdiction, it has expressed an 
opinion upon important questions; and when the general 
good required a decision. United States vs. Kirkpatrick, 
9 Wheaton, 720. 

2. The act of congress organizing the courts of the United 
States, authorizes this Court to form and mould its process, 
so as to enforce and carry into effuct the objects and pur- 
poses for which the federal courts were established. It is 
conceived that the writ of prohibition is a mode of exer- 
cising jurisdiction which is essential to those purposes. 
There is a strong analogy between the prohibition asked in 
this case, and those issued to district courts under the law. 
But if the writ of prohibition may not be adopted, and the 
Court should decide this case in favour of the plaintiffs in 
error, the case may be remanded to the court of common 
pleas for the Charleston district; and should that court re- 
fuse to proceed as required, the supreme court may itself 
enforce its judgment. 

Upon the general question, the counsel for the plaintiffs 
in error argued, that the ordinance does not impose a tax 
on all public funds, but specifically on the six and seven per 
cent. stock of the United States. Thus there are selected, 
as the particular object of taxation, those debts of the go- 
vernment of the United States; and the sum the govern- 
ment has stipulated to pay for the loan is diminished to the 
extent of the tax. The contract of the general government 
is invaded, and its credit impaired. Its competency to ne- 
gotiate loans may be destroyed by the admission of this 
power of taxation. ‘There are two sources of revenue which 
are essentially the right of the general government. That 
of imposing duties, and that of borrowing money on the 
credit of the nation. The safety of the whole depends 
upon the free and undisturbed exercise of these powers. 
In peace, the first is necessary to revenue ; in war, the se- 
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cond is vital to defence and success. If these powers and 
rights are not guarded and preserved, the functions and 
purposes of the union will be suspended and destroyed. 

There is no warrant for this tax, to be derived from the 
opinion of this Court in the case of M’Cullough vs. The State 
of Maryland, 4 Wheaton, 316. ‘The Court, at the close of 
the opinion delivered in that case, sanction a tax on pro- 
perty held by citizens of Maryland in the Bank of the United 
States, in common with other property throughout the 
state ; but they say expressly, that “‘ a particular tax upon 
the operation of an instrument employed by the government 
to carry its powers into exccution, is void.” 

Mr Hayne presented, as a part of his argument, the opi- 
nion of Mr Justice Huger in the constitutional court; who 
with Nott and Bay, justices, dissented from the opinion of 
the majority of the court(a). 


(a) Huger, J. dissentiente.—This was an application for a prohibition to restrain 
the treasurer of the city of Charleston from levying a tax, imposed by a city or- 
dinance, on six and seven per cent. stock of the United States. The words of 
the ordinance are: All personal estate, consisting of bonds, notes, &c. six and 
seven per cent. stock of the United States, or other obligations, upon which in- 
terest has been or will be received during the year, over and above the interest 
which has been paid, (except, &c. &c.) twenty-five cents on every $100. The 
prohibition was ordered: A motion is now submitted for the reversal of that 
order. Iam unwilling, on so important a question, merely to express my dis- 
sent from the judgment of the court. It is now for the first time agitated, and 
ought to be fully discussed, that it might be better understood. It affects the 
use of a power, as essential to the general government in periods of difficulty and 
danger, as any other which the people have delegated to it. If the city council 
of Charleston can tax the stock of the United States, eo nomine, the states can; 
and if the states can, it is impossible not to perceive that the fiscal operations of 
the general government may be completely frustrated by the states. It will be 
in vain for congress to pass acts authorising the secretary of the treasury to bor- 
row money, if the holders of their stock can be taxed for having done so by the 
states. Congress may offer ten per cent. for loans, but who will lend, if the states 
can appropriate the whole to their own use? Whether the states will do so or 
not may be problematical, but if they can do so, the risk of their doing so must 
be covered by the terms on which the loans will be made. There is but one 
substantial security for the proper administration of our governments, the imme- 
diate responsibility of the administrators thereof to the people. If, however, the 
people have or feel no interest in the measures of a government, its administra- 
tors are only nominally responsible ; they will only be checked where they act in 
derogation of what is understood or felt to be the interest of their constituents. 
Remote interests are not seen by the better informed, and they always must pre- 
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Mr Cruger and Mr Legare, for the defendants in error, 
contended that a writ of error could not be sustained on 
proceedings in prohibition. 


sent grounds for much difference of opinion, even among the best informed. It 
is not a sufficient guard to the powers of the general government, that the con- 
stituents of the administrators of the state governments have a remote interest in 
the preservation of those powers, or in an unembarrassed exercise of them by the 
general government. They must not be seen, or may not be understood, and 
the very case before us, presents a full illustration of the truth. No government, 
not revolutionary, has ever attempted to tax its own stock, and among others, for 
two very satisfactory reasons. 1. Because such a tax must necessarily operate 
injuriously upon all future loans ; and 2. Because there is in fact a violation of 
contract in so doing, and therefore immoral and impolitic. Under the influence 
of these reasons, the legislature of this state has refused to tax the stock of the 
United States ; but it appears, that the city council of Charleston have thought 
differently, and have taxed it. There are, however, some very obvious reasons 
why the council of Charleston should be less disposed to impose such a tax than 
the legislature. In the first place the city of Charleston being commercial, is 
more within the influence of the policy of the general government than the le- 
gislature: if, therefore, the council of the city can believe it politic and just to 
tax the stock of the United States, can it be thought improbable that the legisla- 
ture may do so? If they can do so at all, they may do so to any extent; it is 
equally within their power to tax twenty per cent. or one hundred per cent. as 
one-half per cent. What shall govern their discretion, it is impossible to fore- 
see. A state or a few states may concur in a policy at variance with that of the 
government, nay in hostility toit. This, unfortunately, has been already witnessed. 
They may, indeed, be indisposed to dissolve the union, and declare war; when 
they might have no objection to counteract congress, and control its measures by 
the exercise ofa power strictly constitutional. Seven-tenths of the stock of the 
United States, are owned in the cities of Boston, New York, Philadelphia, Bal- 
timore and Charleston. 

The same causes which have concentrated the stock in these cities, will, in 
2ll probability, continue to operate, and the greater part of future loans will be 
effected there. Should, therefore, even so small a portion of the United States 
as these cities, unite in taxing stock to any considerable amount, the government 
may be defeated, and will certainly be impeded in its fiscal operations, to the 
extent of any tax imposed. It may be supposed, that these cities would be 
checked in such proceedings by their state legislatures. Whether this could be 
done, must depend upon the constitutions of the states, and the charters of the 
cities. It may not suit the prevailing policy of a state to interfere in such a case, 
even if it possess the power. We know, from the charter of the city of Charleston, 
that the legislature of this state can interfere and repeal the ordinance in question ; 
this, however, has not been done, although they have refused to impose sucha 
tax themselves; and South Carolina is, has always been, and I hope will ever con- 
tinue to be, as national as any other state in the union. It may be said, that admit 
all this to be true, it cannot affect the question before the court; who are called 
upon to decide what the constitution is, and not what it ought to be. The judi- 
cial branch of the government most certainly does not possess the power of 
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Should the Supreme Court reverse the judgment below in 
this case, a mandate will be directed to the inferior state 


legislating ; much less, then, can they claim the power of making a constitution. 
But, in construing the constitution, they must look to the objects it professes to 
attain, and they cannot so as to defeat the very end and aim of its creation, nor 
can they make it inconsistent with itself, if it be possible to avoid it. The gene- 
ral powers of congress may be sufficiently designated in the constitution, but the 
extent and ramifications of each power, it was not in the wisdom of man to fore- 
see and precisely describe. How they are to operate and exhibit themselves, 
must depend upon the future contingent circumstances of the nation; and, as 
these must be forever varying, constitutional questions or doubts must arise, as 
long as the constitution shall exist. These are the certain and legitimate con- 
sequences of a written constitution. The numerous questions which the statute 
of frauds has given rise to, simple as was its object, may afford some intimation 
of the number, which an instrument so complicated and general in its objects as 
the constitution may be expected to produce. The great difficulty is, not only 
in ascertaining and defining the powers which result from those which are ex- 
pressly given to the government; but, (as in this case, and in that of the bank of 
the United States), in determining the influence of these on the powers of the 
different states. In the decision of such cases, there must, at least, be the sem- 
blance of legislation. Iam not conscious of even a desire to extend unneces- 
sarily the powers of the judiciary ; the pursuits and habits of near twenty years, 
by far the better part of my life, have given at least to my feelings a direction 
decidedly favourable to the legislative branch of the government; when attached 
in fact, as I was infeeling, to that branch, [ could not but discern the importance 
of the judicial branch of the government, and the necessity of leaving to its de- 
cisions all questions like the one before the Court, though they savoured of legis- 
lation. I shall certainly not omit to do now what I formerly regarded as incum- 
bent upon the judiciary to perform. I shall now proceed to inquire—1st, Whether 
the tax in question be an income tax. That it is not, appears very clearly frem 
the facts of the case, as well as from the terms of the ordinance. The stock of 
the state ; the stock of the city; bank stock universally, as well as the profits of 
agriculture, enjoyed by those who reside in the city, are not taxed ; nor does the 
ordinance affect to regard it as an income tax. Itisa tax upon the United States 
stock, eo nomine. As this is not a tax upon income, it is unnecessary to inquire 
if the city council, or a state, have the power to tax income, and include therein 
the interest received on United States stock. I shall, therefore, proceed to in- 
quire if the city council, or a state, have the power to tax the United States 
stock, e€0 nomine. The first question presented by the inquiry is, the meaning 
of the term United States stock. It is, | apprehend, a credit on the govern- 
ment for so much money, on which they have agreed to pay a certain interest. 
He who has the credit is the holder, and the certificate is the evidence of the 
credit, and the terms on which the credit has been given. The power to create 
this credit is expressly given by the 8th section, Ist article, of the constitution 
of the United States: ‘ congress shall have power to borrow money on the 
credit of the United States.” The credit of the United States is the essence of 
the stock ; without it the stock is of no value. The credit of the United States 
is a creation of the general government, which did not exist until they brought it 
into being; and, in the production of which, the state governments did not par- 
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court. 3 Dall. 342. In the event of the state court de- 
clining or refusing to carry that mandate into effect, a ques- 


ticipate. The state could not tax it before the constitution was formed, for it did 
not exist; if therefore they can tax it now, it must be by some new power vested 
in them by that instrument; but there isno such power given: the credit of the 
United States cannot be taxed by the states. It is contended, that to deny the 
states a power to tax money loaneé to the general government, is to deprive 
them of a great resource without any adequate object. In the first place, I must 
observe, that if the states cannot tax the stock of the United States, the general 


government will be able to borrow on better terms, and in this way the people of . 


the United States will be compensated for any inconvenience that might result 
from the exemption of the stock from the taxation of the state governments, 
In the second place, I must repeat, they have no cause to complain, because it 
is a creation of the general government which the states did not possess before 
its establishment. But on this subject I cannot but think that a very erroneous 
opinion prevails. It appears to be thought that for every thousand dollars loaned 
to the general government, so much taxable property has been withdrawn from 
the states. But this is certainly not so. Ofthe one hundred millions of dollars 
loaned to the general government, during the late war, how much of it remains 
with the government? Not one cent. Where then is it? Certainly in the 
states. Ifa certain number of individuals paid it into the treasury of the United 
States, the government has returned it to individuals living in the different states; 
and if liable to taxation at all, can now be taxed by the states. If the general go- 
vernment had been foreign to the state governments, or had they hoarded it up, 
this objection might have had some force ; but as fast as they got it, they retun- 
ed it, and no means of the state governments were affected, but an increased dif- 
ficulty of borrowing money, owing to the competition of the general government. 
One of the great objects of the constitution was to render the general government 
independent of the state governments, for those pecuniary means which are ne- 
cessary to effect the great purpose for which it was established : viz. to form a 
more perfect union, establish justice, ensure domestic tranquillity, provide for 
the common defence, promote the general welfare, &c. &c. If, however, means 
so essential in periods of distress and danger, as loans, can be controlled by the 
states, congress is yet essentially dependent upon the states. There is another 
objection to this tax. I regard it as a violation of the contract made with the 
holders of the United States stock. The people of the United States, of whom 
the citizens of Charleston are a part, have contracted to pay so much per cen- 
tum on the stock by their agents the general government. To authorise the citi- 
zens of Charleston to deduct a part from the interest agreed upon, they must 
possess the power of altering the contract, without the consent of the holders of 
the stock, which would be a violation of the obligation of the contract. But the 
constitution expressly declares that they shall not violate the obligation of contract. 

To recapitulate my objections to the tax, they are : 

1. Because a tax upon stock of the United States, eo nomine, is a tax upon the 

credit of the United States. 

2. Because the credit of the United States was not a subject for taxation by 
the states, anterior to the adoption of the constitution; the credit of the United 
States being a result of the establishment of the government of the United 
States ; and the constitution has given no new powers to the state governments. 
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tion will then arise as to the mode of proceeding to be 
adopted asa remedy. ‘hat a futile exercise of jurisdiction 
may not on this occasion take place, the difficulty ought to 
be anticipated ; for if it be insurmountable, this tribunal will 
not, from self-respect, hold cognizance of the principal in- 
quiry involved in the present suit. 

Unless the Supreme Court acts in this matter through the 
intervention of the state tribunal, it must issue a prohibition 
of itself, addressed to the tax collector individually. Should 
he disobey, it will then have to proceed against him for a 
contempt, and inflict a fine ; and thus be thrown into a course 
of practice unprecedented, and extremely inconvenient. 
That it will not award compulsory process, directed to a re- 
cusant state court, may safely be assumed, upon the strength 
of the reasoning in Martin vs. Hunter’s lessee, 1 Wheaton, 
362. If not from a regard to the sovereignty of a state in 
its last refuge of the judiciary, this resort will not be had at 
least, because it seems to be negatively precluded by the 
25th section of the act of the 24th of September 1789. That 
section provides for the Supreme Court’s “ proceeding to a 
final decision of the cause, and awarding execution therein, 
if it has been once remanded before.” Whether under these 
words, on the refusal of a state court to fulfil its mandate, 
this Court has jurisdiction in prohibition so as to enable it 
to execute its own judgment, by inhibiting the officers per- 
sonally from collecting the tax under consideration, if ad- 
judged unconstitutional, must first be decided. If the power 
be wanting, nothing but an act of congress can supply the 
deficiency. The mode and forms of proceeding under the 
appellate authority of this Court, are dependent upon the 


8. Because the objects of taxation by the state governments are not diminished 
by withholding from them the power of taxing stock of the United States ; as the 
money borrowed by the United States is immediately, by disbursements, re- 
turned to the people of the different states. 

4. Because it renders the general government dependent upon the discretion 
of the state governments, for one of its essential means in accomplishing the pur- 
poses for which it was established, a result at variance with one of the principal 
objects of the constitution, which was to render the general government inde- 
pendent of the pecuniary aid of the state governments. 

And lastly, because it isa violation of the obligation of contract. 


Vor. I.—3 H 
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acts of congress for their regulation. 6 Cra. 307. Although 
the 14th section of the judiciary act gives to the courts of 
the United States “ power to issue all writs necessary for 
the exercise of their respective jurisdictions, and agreeable 
to the principles and usages of law ;” this general grant is 
limited by the 25th section, in the particular instance of 
writs of error from final judgments of state courts to “ award- 
ing executions.” No construction of these words consistent 
with technical accuracy, will bring a prohibition within their 
meaning; and original jurisdiction will scarcely be assumed 
to admit the procedure. 

The power of congress to incorporate a bank, or even to 
invade the territory of a state to establish its branches, can- 
not be controverted after the decisions in M’Cullough vs. 
Maryland, 4 /Vheat.316, and Osborne vs. United States Bank, 
9 Wheat. 738 ; much less could their right to raise loans for 
carrying on the operations of government be drawn into 
question. On the other hand it would be taken as conceded, 
that the right of the states to impose taxes is sovereign, and 
concurrent; and that there are no express limitations upon 
this attribute ; except those contained in the 18th section, 
article Ist, of the federal constitution as to duties or imposts 
on imports, exports, and tonnage. 

Through these mutual admissions, the question now to be 
disposed of, is simply, can a state constitutionally tax the 
income accruing to its citizens from six and seven per cent. 
stock of the United States, owned by them individually ? 

The purpose of plaintiffs in error is to make out by impli- 
cation a restriction upon a sovereign and vital, though a con- 
current state right. This is attempted upon substantially 
three grounds. Ist. That the tax in dispute is a violation 
of the faith and obligation of a contract. 2d. That the 
credit of the United States upon which it bears, did not exist 
until after the constitution was framed. And 3dly. because 
it interferes with the means of the federal government ne- 
cessary to carry their powers into effect. 

As to the first objection, certainly if the United States 
were to impose a tax, going to diminish the interest it had 
stipulated to pay the purchasers of this stock, such a mea- 
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sure would be a violation of faith. But the reason does not 
hold as to a third person, not a party to the contract; and in 
this light the state of South Carolina stands; for her faith is 
pledged as an integral part of the union in this respect only, 
quoad federal taxation. She has come under no obligation 
individually, not to draw her resources from these funds, 
though emanating from the common authority, whenever 
they pass into the hands of her peculiar citizens; and it may 
be presumed that the liability of this stock, so situated, to 
state taxation, was perfectly understood by those who be- 
came holders, and entered into their contract with the gene- 
ral government. As well might a tax imposed by a state 
on the public lands within its limits, when sold out to pri- 
vate persons, be treated as a departure from good faith, and 
a violation of the contract of sale; for here, as much as where 
public stock is created and sold, a state is a party to the 
engagement, that no more than a certain price is to be paid 
for the property, and that its profits are not to be diminished. 
It is said, however, that where lands are sold, the United 
States parts with the freehold with no prospect of resump- 
tion, and that it is otherwise with stock. Yet in point of 
fact, the only difference is between the real and personal 
property of the government; for in the case of a sale of the 
former on credit, liable to a foreclosure of mortgage, there 
will be a chance of its reverting to the public domain ; and 
surely it will not be exempted from state taxation until the 
last cent of the price is paid off. 

It is next said that this stock constitutes the credit of the 
union, which, not having existed anterior to the adoption of 
the constitution, cannot be subjected to state taxes, unless 
by virtue of some provision in that instrument. This reason 
if of any avail, will go to exonerate all the territories and 
other property of the United States acquired subsequently 
to that epoch; and failing of that result, must be discarded 
altogether. 

The objection most strongly urged however against this 
ordinance is, that it interferes with a law of the general go- 
vernment, which, being supreme, must predominate, and it 
is roundly laid down that “ should any state directly or in- 
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directly modify, alter, or abridge any of the acts of sove- 
reignty of the United States, or render any of its measures 
nugatory, or inoperative, or in any manner impeach the 
credit, or impair the resources of the union, by taxation or 
otherwise ; the act would be an interference repugnant to the 
constitution,” and that “a state cannot tax any of the con- 
stitutional means employed by the government of the United 
States to execute its constitutional powers ;” “ nor can it by 
taxation or otherwise, retard, impede, burthen, or in any 
manner control the operation of the constitutional laws en- 
acted by congress to carry into effect the powers vested in 
the national government.” 

Throughout this discussion the state has been treated of 
as in an antagonist position towards the federal government, 
and as seeking purposely to incommode, and destroy its fis- 
cal operations; while the direct effect of these upon the re- 
sources of the state has been allowed no consideration. 
The ordinance in question is assumed to be a measure pass- 
ed expressly to countervail and defeat a law of congress. 
But it is no where demonstrated that a tax on this stock, 
owned by individuals, will be attended by any such conse- 
quence. The utmost that may ensue, will be a prejudice 
to the preference of this stock in market, and perhaps the 
citizens of the state imposing the tax may find it more pro- 
fitable to invest their capital otherwise. This creates a 
question of policy, at the discretion of the state alone, 
whether it will drive abroad a particular means of specula- 
tion; but the reflection is beside the constitutional inquiry 
now agitated. 

The position broadly taken here is, that if the exercise of 
a concurrent power by a state, interferes with a power of the 
general government, the former must give way. What is 
the extent of interference which is to be thus resisted? and 
how is this interference to be graduated? Here it is always 
put as mounting to the point of destruction, and as brought 
into action, ipso intuitu. ‘I'o presuppose hostility on the 
part of the state is wholly gratuitous, and greatly to be de- 
precated. As much may be trusted to the liberality and 
forbearance of a state, as of the federal government ; and 
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comity, and cordial confidence should characterize all their 
relations. All the reasoning in this case is against the 
abuse of a conceded state right, and it is founded upon a 
quia timet, and its materials are extremes. Not even a sur- 
mise is thrown out, that this tax has, in point of fact, im- 
peded, much less frustrated, a fiscal operation of govern- 
ment; but it is said, that if the power it involves were 
pushed further it might have that effect; and that, as it is 
without any limit or control, save the discretion of a state, 
no guarantee against its abuse, short of abolition, should be 
accepted. ‘This is in a strain of hostility that well warrants 
the interrogatory, why should an unprescriptible sovereign, 
and indispensable right of a state be postponed, and put in 
derogation in favour of an implied, auxiliary, and optional 
means of the general government? Is not the power to use 
this means also a power to destroy, and alike unlimited 2? 

The general government, by carrying their power to ex- 
tremes in the creation of extensive loans, might furnish fa- 
cilities of exempt investment, that would entirely absorb 
from the reach of state taxation all the funds of its citizens, 
and thus destroy one of its highest prerogatives and very 
existence. If the possible abuse of the power to tax by a 
state, is to infringe upon the right, the like objection will 
assuredly attach to the power of borrowing on the part of 
the United States. In answer to this a suggestion has been 
made, that the general government does not hoard up its 
revenue, but immediately reinstates by expenditure, all that 
has been substracted from the resources of a state. This is 
only partially true, and yields but indifferent consolation, 
and affords occasion for another most forcible impeachment 
of the prevailing system of internal improvements, and other 
government expenditures of the public money. By the sup- 
posed operation the southern states not only have their ca- 
pital drawn off from local taxation, but in the existing state 
of things supply another means of conferring benefits, or 
rather gratuities, in which they have no participation. 

The doctrine that interference with federal power will 
suffice, by implication, to neutralize, or even annihilate 
state rights is startling in itself, and most pernicious when 
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carried out to its legitimate results. The degree of inter- 
ference being entirely unsettled, and incapable of adjust- 
ment, however slight or shadowy it may be, the objection 
can never be started but to a fatal issue. Indeed it will ge 
to abolish all power in the states, under some circum- 
stances, to levy and collect taxes. In the event of a resort 
to direct taxation, on the part of congress, whatever is sub- 
jected to federal assessment must, ipso facto, be discharged 
from all other imposition ; inasmuch as a tax by a state, on 
any given article, must necessarily diminish its capacity of 
bearing other exactions, and, if carried to excess, must 
frustrate any attempt on the part of the general government 
to raise a revenue from the same sources. In fact, there 
are but few powers reserved to the states that, upon the 
possibility of abuse, may not be brought under the ban of 
interference with federal measures. 

In the case of Bulow et al. vs. the City Council of 
Charleston, 1 ott & M’Cord, 527, it has been decided 
that United States bank stock, in the hands of individuals, 
may constitutionally be taxed by a state. And in M’Cul- 
lough vs. Maryland, it is admitted, that the principle there 
ascertained “ does not extend to a tax paid by the real pro- 
perty of the bank of the United States, in common with the 
other real property in a particular state, nor to a tax im- 
posed upon the proprietary interest which the citizens of 
that state may hold in this institution, in common with other 
property of the same description throughout the state,” and 
that, “ as to the bank stock belonging to its own citizens, 
it still continues liable to state taxation, as a portion of 
their individual property in common with all other private 
property in the state.” The stock brought under contribu- 
tion by the city ordinance now attacked, comes within this 
exception. When taxed it had been sold out by govern- 
ment, and was in the hands of individuals, whose proprie- 
tary interest in the fund was subjected in common with pro- 
perty of a similar description. “The tax here assessed was 
not in the nature of a penalty on lending to the United 
States, being neither excessive nor discriminating. If 
charged on the stock, eo nomine, the name was inserted in 
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the ordinance merely as a description of one among several 
sources, from whence the income of the citizens might 
arise on which it was to bear. The words of the ordinance 
evince clearly that this species of property was not singled 
out for proscription, or a sinister purpose, as various others 
are enumerated ; and if an exception is made in favor of 
stock of the United States bank, and of local institutions, 
motives of expediency, or the fact that a bonus had been 
paid in commutation of taxes, probably influenced the de- 
parture from, while they recognized the existence of the 
general rule. 

This tax then is not obnoxious to the objections urged 
against it, and being upon the interest held by individuals 
in the funded debt of the United States, in common with 
other property of the same description in South Carolina, it 
comes within the exception made in the leading case decided 
by this Court upon the subject, and the ordinance imposing 
it is constitutional and valid. 


Mr Chief Justice Marsuauu delivered the opinion of the 
Court. 

This case was argued on its merits at a preceding term ; 
but a doubt having arisen with the Court respecting its juris- 
diction in cases of prohibition, that doubt was suggested to 
the bar, and a re-argument was requested. It has been re- 
argued at this term. 

The power of this Court to revise the judgments of a state 
tribunal, depends on the 25th section of the judicial act. 
That section enacts “ that a final judgment or decree in any 
suit in the highest court of law or equity of a state in which 
a decision in the suit could be had,” “ where is drawn in 
question the validity of a statute or of an authority exercised 
under any state, on the ground of their being repugnant to 
the constitution, treaties, or laws of the United States, and 
the decision is in favour of such their validity,” “ may be 
re-examined and reversed or aflirmed in the Supreme Court 
of the United States.” 

In this case the city ordinance of Charleston is the ex- 
ercise of an “ authority under the state of South Carolina,” 
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“the validity of which has been drawn in question on the 
ground of its being repugnant to the constitution,” and “ the 
decision is in favour of its validity.” The question therefore 
which was decided by the constitutional court, is the very 
question on which the revising power of this tribunal is to 
be exercised, and the only inquiry is, whether it has been 
decided in a case described in the section which authorises 
the writ of error that has been awarded. Is a writ of pro- 
hibition a suit? 

The term is certainly a very comprehensive one, and is 
understood to apply to any proceeding in a court of justice, 
by which an individual! pursues that remedy in a court of 
justice, which the law afiords him. The modes of proceed- 
ing may be various, but if a right is litigated between par- 
ties in a court of justice, the proceeding by which the de- 
cision of the court is sougit, is a suit. The question be- 
tween the parties, is precisely the same as it would have 
been in a writ of replevin, or in an action of trespass. The 
constitutionality of the ordinance is contested; the party 
aggrieved by it applies to a court; and at his suggestion, a 
writ of prohibition, the appropriate remedy, is issued. The 
opposite party appeals; and, in the highest court, the judg- 
ment is reversed and judgment given for the defendant. 
This judgment was, we think, rendered in a suit. 

We think also that it was a final judgment in the sense in 
which that term is used in the 25th section of the judicial 
act. If it were applicable to those judgments and decrees 
only in which the right was finally decided, and could never 
again be litigated between the parties, the provisions of the 
section would be confined within much narrower limits than 
the words import, or than congress could have intended. 
Judgments in actions of ejectment, and decrees in chancery 
dismissing a bill without prejudice, however deeply they 
might affect rights protected by the constitution, laws, or 
treaties of the United States, would not be subject to the 
revision of this Court. A prohibition might issue, restraining 
a collector from collecting duties, and this Court would not 
revise and correct the judgment. The word “ final” must 
be understood in the section under consideration, as apply- 
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ing to all judgments and decrees which determine the par- 
ticular cause. 

We think then that the writ of error has brought the cause 
properly before this Court. 

This brings us to the main question. Is the stock issued 
for loans made to the government of the United States liable 
to be taxed by states and corporations? 

Congress has power “to borrow money on the credit of 
the United States.” The stock it issues is the evidence of 
a debt created by the exercise of this power. The tax in 
question is a tax upon the contract subsisting between the 
government and the individual. It bears directly upon that 
contract, while subsisting and in full force. ‘The power 
operates upon the contract the instant it is framed, and must 
imply a right to affect that contract. 

If the states and corporations throughout the union, pos- 
sess the power to tax a contract for the loan of money, what 
shal! arrest this principle in its application to every other 
contract? What measure can government adopt which will 
not be exposed to its influence ? 

But it is unnecessary to pursue this principle through its 
diversified application to all the contracts, and to the vari- 
ous operations of government. No one can be selected 
which is of more vital interest to the community than this 
of borrowing money on the credit of the United States. No 
power has been conferred by the American people on their 
government, the free and unburthened exercise of which 
more deeply affects every member of our republic. In war, 
when the honour, the safety, the independence of the nation 
are to be defended, when all its resources are to be strained 
to the utmost, credit must be brought in aid of taxation, and 
the abundani revenue of peace and prosperity must be anti- 
cipated to supply the exigences, the urgent demands of the 
moment. The people, for objects the most important which 
can occur in the progress of nations, have empowered their 
government to make these anticipations, “to borrow money 
on the credit of the United States.” Can any thing be more 
dangerous, or more injurious, than the admission of a princi- 
ple which authorizes every state and every corporation in 
Vor. If.—31 
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the union which possesses the right of taxation, to burthen 
the exercise of this power at their discretion? 

If the right to impose the tax exists, it is a right which in 
its nature acknowledges no limits. It may be carried to any 
extent within the jurisdiction of the state or corporation 
which imposes it, which the will of each state and corpora- 
tion may prescribe. A power which is given by the whole 
American people for their common good, which is to be ex- 
ercised at the most critical periods for the most important 
purposes, on the free exercise of which the interests certain- 
ly, perhaps the liberty of the whole may depend; may be 
burthened, impeded, if not arrested, by any of the organized 
parts of the confederacy. 

In a society formed like ours, with one supreme govern- 
ment for national purposes, and numerous state governments 
for other purposes; in many respects independent, and in 
the uncontrolled exercise of many important powers, occa- 
sional interferences ought not to surprise us. ‘The power 
of taxation is one of the most essential to a state, and one 
of the most extensive in its operation. ‘The attempt to main- 
tain a rule which shall limit its exercise, is undoubtedly 
among the most delicate and difficult duties which can de- 
volve on those whose province it is to expound the supreme 
law of the land in its application to the cases of individuals. 
This duty has more than once devolved on this Court. In 
the performance of it we have considered it as a necessary 
consequence from the’supremacy of the government of the 
whole, that its action in the exercise of its legitimate powers, 
should be free and unembarrassed by any conflicting powers 
in the possession of its parts; that the powers of a state 
cannot rightfully be so exercised as to impede and obstruct 
the free course of those measures which the government of 
the states united may rightfully adopt. 

This subject was brought before the Court in the case of 
M’Cullough vs. The state of Maryland(a), when it was 
thoroughly argued and deliberately considered. The ques- 
tion decided in that case bears a near resemblance to that 


(a) 4 Wheaton, 316. 
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which is involved in this. It was discussed at the bar in all 
its relations, and examined by the Court with its utmost at- 
tention. We will not repeat the reasoning which conducted 
us to the conclusion thus formed ; but that conclusion was 
that “all subjects over which the sovereign power of a state 
extends, are objects of taxation; but those over which it does 
not extend, are upon the soundest principles exempt from 
taxation.” ‘The sovereignty of a state extends to every 
thing which exists by its own authority, or is introduced by 
its permission;” but not “to those means which are em- 
ployed by congress to carry into execution powers conferred 
on that body by the people of the United States.” ‘ The 
attempt to use” the power of taxation “on the means em- 
ployed by the government of the union in pursuance of the 
constitution, is itself an abuse, because it is the usurpation 
of a power which the people of a single’ state cannot give.” 

The Court said in that case, that “ the states have no power 
by taxation, or otherwise, to retard, impede, burthen, or in 
any manner control the operation of the constitutional laws 
enacted by congress, to carry into execution the powers 
vested in the general government.” 

We retain the opinions which were then expressed. A 
contract made by the government in the exercise of its power, 
to borrow money on the credit of the United States, is un- 
doubtedly independent of the will! of any state in which the 
individual who lends may reside, and is undoubtedly an ope- 
ration essential to the important objects for which the go- 
vernment was created. It ought, therefore, on the principles 
settled in the case of M’Cullough vs. The State of Maryland, 
to be exempt from state taxation, and consequently from 
being taxed by corporations deriving their power from states. 

It is admitted that the power of the government to borrow 
money can not be directly opposed, and that any law directly 
obstructing its operation would be void; but, a distinction is 
taken between direct opposition and those measures which 
may consequentially affect it; that is, that a law prohibiting 
loans to the United States would be void, but a tax on them 
to any amount is allowable. 

It is, we think, impossible not to perceive the intim-te 
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connexion which exists between these-two modes of acting 
on the subject. 

It is not the want of original power in an independent 
sovereign state, to prohibit loans to a foreign government, 
which restrains the legislature from direct opposition to those 
made by the United States. The restraint is imposed by 
our constitution. ‘The American people have conferred the 
power of borrowing money on their government, and by 
making that government supreme, have shielded its action, 
in the exercise of this power, from the action of the local 
governments. The grant of the power is incompatible with 
a restraining or controlling power, and the declaration of 
supremacy is a declaration that no such restraining or con- 
trolling power shall be exercised. 

The right to tax the contract to any extent, when made, 
must operate upon the power to borrow before it is exercised, 
and have a sensible influence on the contract. The extent 
of this influence depends on the will of a distinct govern- 
ment. ‘To any extant, however inconsiderable, it is a bur- 
then on the operations of government. It may be carried to 
an extent which shall arrest them entirely. 

It is admitted by the counsel for the defendants, that the 
power to tax stock must affect the terms on which loans will 
be made; but this objection, it is said, has no more weight 
when urged against the application of an acknowledged 
power to government stock, than if urged against its ap- 
plication to lands sold by the United States. 

The distinction is, we think, apparent. When lands are 
sold, no connexion remains between the purchaser and the 
government. The lands purchased become a part of the 
mass of property in the country with no implied exemp- 
tion from common burthens. All lands are derived from the 
general or particular government, and all lands are subject 
to taxation. Lands sold are in the condition of money bor- 
rowed and re-paid. Its liability to taxation in any form it 
may then assume is not questioned. The connexion between 
the borrower and the lender is dissolved. It is no burthen 
on loans, it is no impediment to the power of borrowing, that 
the money, when re-paid, loses its exemption from taxation. 
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But a tax upon debts due from the government, stands, we 
think, on very different principles from a tax on lands which 
the government has sold. 

“The Federalist” has been quoted in the argument, and an 
eloquent and well merited eulogy has been bestowed on the 
great statesman who is supposed to be the author of the 
number from which the quotation was made. This high 
authority was also relied upon in the case of M’Cullough vs. 
The state of Maryland, and was considered by the Court. 
Without repeating what was then said, we refer to it as ex- 
hibiting our view of the sentiments expressed on this subject 
by the authors of that work. 

(It has been supposed that a tax on stock comes within the 
exceptions stated in the case of M’Cullough vs. The state of 
Maryland. We do not think so. The bank of the United 
States is an instrument essential to the fiscal operations of 
the government, and the power which might be exercised to 
its destruction was denied. But property acquired by that 
corporation in a state was supposed to be placed in the same 
condition with property acquired by an individual. | 

The tax on government stock is thought by this Court to 
be a tax on the contract, a tax on the power to borrow 
money on the credit of the United States, and consequently 
to be repugnant to the constitution. 

We are, therefore, of opinion that the judgment of the 
constitutional court of the state of South Carolina, reversing 
the order made by the court of common pleas, awarding a 
prohibition to the city council of Charleston, to restrain them 
from levying a tax imposed on six and seven per cent. stock 
of the United States, under an ordinance to raise supplies to 
the use of the city of Charleston for the year 1823, is erro- 
neous in this; that the said constitutional court adjudged 
that the said ordinance was not repugnant to the constitu- 
tion of the United States; whereas, this Court is of opinion 
that such repugnancy does exist. We are, therefore, of 
opinion that the said judgment ought to be reversed and 
annulled, and the cause remanded to the constitutional court 
for the state of South Carolina, that farther proceedings may 
be had therein according to law. 
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Mr Justice Jounson, dissentiente.—Entertaining different 
views on the questions in this cause from the majority of the 
Court, and wishing generally that my reasons for my opinions 
on constitutional questions should appear, where they cannot 
be misunderstood or misrepresented, I will briefly state the 
ground upon which I dissent from the decision now rendered, 

On the first point 1 am of opinion, that the cause is not 
one within either the letter or the policy of the 25th section 
of the judiciary act. 

That the suggestion and motion to obtain a prohibition is 
a suit in its general sense, cannot be questioned ; but that is 
not enough, to give this Court jurisdiction ; it must be a suit 
within the meaning and policy of the law which gives this 
writ of error. The words of the 25th section are, “a final 
judgment or decree on any suit;” from which I think it un- 
questionable that it must be a suit capable of terminating 
in a final judgment or decree. Now a_ prohibition, especi- 
ally where it is refused, as in this case, is not final, and con- 
cludes no body. If the party against which it was prayed 
goes on to carry into effect an unconstitutional law, he to 
whom it was refused, is at liberty to bring his action of tres- 
pass, and the refusal of the prohibition would be no bar to 
bis recovery. 

Indeed, in cases of prohibition, there is no consideratum 
est, no judgment entered, except, as well as I can recollect, 
in two cases: in that where it is first granted and then dis- 
solved, and a writ of consultation awarded authorizing the 
defendant to proceed ; and in the case where the promovent 
is ruled to declare, and the cause goes on to judgment in the 
usual form. When it is refused there is never a judgment 
entered, nor where it is granted in ordinary cases ; and hence 
it is laid down generally that no writ of error lies in prohi- 
bition. ‘There is no ground that I can perceive, to suppose 
that congress intended any innovation in the ordinary rules 
of Jaw as to suing out writs of error. On the contrary, in 
authorizing a writ of error to a final judgment in so many 
words, the legal conclusion is that they need not to adhere 
to the rule that a writ of error can only issue to recover a 
judgment as technically understood. 
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Again, the suit to which this section has relation must be 
asuit in which this Court possesses or can exercise the power 
to enter judgment and award execution; because the latter 
part of the 25th section enacts, “that the Supreme Court 
may at their discretion, if the cause shall have been once 
remanded before, proceed to a final decision of the same, 
and award execution. Now if the term execution here be 
taken in its ordinary technical meaning, this is not a case 
in which it can issue ; the sole object of this prohibition being 
to stay the proceedings of the city council and city sheriff 
under the law complained off; and if the issuing of a prohi- 
bition be considered as coming within the meaning of exe- 
cution as here used, then this Court has no power to issue a 
prohibition to a state, court or state officer. Congress has 
not pretended to vest in it such authority. And I am well 
satisfied that this power has been withheld from the courts 
of the United States ex industria. For every provision in 
the constitution and the uniform policy of the government, 
have been to prevent the immediate action of the one govern- 
_ ment upon the constituted authorities of the other, a colli- 
sion which it was a leading object in the constitution to 
avoid, because its effects were unavoidably and fully antici- 
pated. 

If it be asked, or has been argued, why may not this 
Court proceed as far as it can proceed, and reverse the 
judgment of the state court, or enter a judgment for a pro- 
hibition, though it cannot issue it; I answer, simply be- 
cause the case wants those distinctive features which are’ 
necessary to make out a case for the interference of this 
Court under the 25th section. And I cannot imagine that 
the legislature would place this Court in the unenviable di- 
lemma of thus assuming ungranted powers, or of exercising 
jurisdiction in a case over which it could assume no coercive 
power. 

Hence I conclude, that neither the letter nor the policy 
of the law, sanctions us in exercising this jurisdiction. Nor 
is there the least necessity for it, since every beneficial end 
may be answered, when individuals are brought into contro- 
versy, by the ordinary proceedings under an unconstitu- 
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tional law; and until this conflict of interest arise from the 
actual execution of process, the law remains a mere “ brutum 
fulmen.” 

My views of the question of jurisdiction would exempt 
me from the necessity of giving an opinion on the constita- 
tionality of the case under consideration. But I have no 
objection to expressing my opinion upon this question. 

If I could bring myself to consider this question in the 
form in which it is considered by the majority of the Court, 
I should certainly concur in the opinion, that the tax was 
unconstitutional. For, the exercise of a power, which, 
under the mask of imposing a tax, may defeat or impede the 
operation of the government of the United States in borrow- 
ing money, could not be tolerated. But I am strongly im- 
pressed with the opinion, that the record does not authorise 
this state of the question. It is true the act of the city 
council of Charleston, which imposes this tax, is most 
clumsily worded. But I think it clear that, taken together, 
the object is to impose an income tax. This, I think, is ne- 
cessarily inferred from the fact, that the tax is not imposed 


upon money at interest generally, but only on so much as — 


the individual has at interest above what he owes or pays 
an interest upon. The operation of this is to charge no 
more than his clear income from money at interest. It is 
objected, that they make discriminations, and exempt from 
taxation state stock, city stock, and stock of their own 
chartered banks. But then they exempt also, stock of the 
United States bank; and there can be no better proof de- 
manded to show, that the law is conceived in the spirit of 
fairness, with a view to revenue, and no masked attack 
upon the powers of the general government. Had they, in 
fact, taxed any one of these excepted objects, we should 
have had the law brought up here as a violation of the obli- 
gation of contracts; since the statute books of the state will 
show, that all their banks, with the exception of the state 
bank, have paid a bonus to the state. And it would have 
been impossible to tax the state bank, because the stock is 
altogether owned by the state, and the laws of the council 
are subject to be repealed by the state. 
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As to the specification of six and seven per cent. stock 
of the United States as objects of taxation, this also admits 
of an explanation, showing that the council acted in the spirit 
of fairness and candour, although certainly not happy in ex- 
pressing the legislative mind. ‘This specification became ne- 
cessary, from their imposing the tax by means of a per centage 
of twenty-five cents upon the capital at interest, instead of a 
per centage on the interest received. Hence to have brought 
the four and three per cent. stock of the United States under 
the tax, would have been unequal and unjust ; and there can 
be little doubt that to avoid this inequality was their object. 

I consider the case therefore as one of a tax upon income 
arising from the interest of money, a very unwise and sui- 
cidal tax unquestionably, and not very judiciously arranged 
and expressed ; but still characterized by no unfairness, and 
no masked attack upon the powers of the general govern- 
ment. And if so, with what correctness can it be charac- 
terized as unconstitutional ? 

Why should not the stock of the United States, when it 
becomes mixed up with the capital of its citizens, become 
subject to taxation in common with other capital? Or why 
should one who enjoys all the advantages of a society pur- 
chased at a heavy expense, and lives in affluence upon an 
income derived exclusively from interest on government stock, 
be exempted from taxation ? 

No one imagines that it is to be singled out and marked 
as an object of persecution, and that a law professing to tax, 
will be permitted to destroy: this subject was sufliciently 
explained in M’Cullock’s case. But why should the states be 
held to confer a bonus or bounty on the loans made by the 
general government? The question is not whether their 
stock is to be exposed to peculiar burthens ; but whether it 
shall enjoy privileges and exemptions, directly interfering 
with the power of the states to tax or to borrow. 

I can sce no reason for the exemption, and certainly can- 
not acquiesce in it. 

Mr Justice Tompson, dissentiente.—This case comes be- 
fore us under the 25th section of the judiciary act of 1789, 
Vou. If.—s K 
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on a writ of error to the constitutional court of the state of 
South Carolina, the highest court of appeals in that state. 
The question in the state court arose upon proceedings 
commenced in an inferior court, and the issuing of a prohi- 
bition to restrain the city council of Charleston, and all other 
persons acting under their authority, from levying and cok 
lecting a tax on stock of the United States, held by the ap- 
pellants; on the ground, that such tax was a violation of 
the constitution of the United States. The prohibition hay- 
ing been granted. by the inferior court, the order and judg- 
ment of that court were reversed in the constitutional court, 
thereby upholding the constitutionality of the tax. 

A preliminary question has been raised, whether this Court 
has jurisdiction of the case, under the 25th section of the 
judiciary act. I think we have not. It is not a suit within 
the meaning of that section ; and if it was, the writ of error 
is brought to reverse a judgment, refusing to grant the pro- 
hibition. And if that judgment or order should be reversed 
here, this Court has no power to enforce its judgment, or 
give the party any relief or protection against the imposition 
of the tax. But I shall not enter into an examination of this 
question: it is one of minor importance; as I understand 
this Court does not claim the power of enforcing its judgment 
in any manner whatever, and the ordinance will remain in 
full force, and the payment of the tax be enforced unless the 
city council shall voluntarily repeal it, and revoke the order 
to collect the tax. The judgment of this Court is, therefore, 
no more than an opinion expressed upon an abstract ques- 
tion, and in its nature and effect only monitory. 

In considering this case on the merits, it is to be borne in 
mind, that this ordinance of the city council is subject to be 
repealed by the legislature of South Carolina, and not having 
been done, we must consider it as having tacitly received 
the sanction of the legislature, and comes before us, therefore, 
with all the force and authority of a state law, and involves 
one of those delicate and difficult inquiries of conflicting 
powers between the general and state governments. 

It is necessary, in the first place, that we should understand 
the true character of this tax. Much importance seemed to 
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be attached to this, both in the court below and on the ar- 
gument here. In the opinion of the minority of the state 
court, which has been submitted to us by the appellants’ 
council as a part of his argument, it is said, “ this ordinance 
does not affect to regard the tax as an income tax. Itisa 
tax upon the United States stock eo nomine. As it is not 
a tax on income, it is unnecessary to inquire, if the city 
council or a state have the power to tax income, and include 
therein the interest received on United States stock. The 
inquiry is, whether there is any such power to tax United 
States stock eo nomine.” ‘This distinction being so emplrat- 
ically relied upon by the minority of the Court, it is a fair 
inference, that if it had been considered a tax on income, 
it would not be objectionable on constitutional grounds. 

What are we to understand by its being a tax on United 
States stock eo nomine ? Certainly, nothing more than that 
it is enumerated as one description, in along list of specified 
property subject to taxation. 

We have not the ordinance at large before us, but the 
clause upon which the question arises, is stated as follows : 
All personal estate, consisting of bonds, notes, insurance 
stock, &c. &c. six and seven per cent. stock of the United 
States, or other obligations, upon which interest has been, 
or will be received during the year, over and above the in- 
terest which has been paid, twenty-five cents on every hun- 
dred dollars. There is excepted out of this enumeration, 
stock of the state, stock of the city, and bank stock. But 
this exception cannot certainly affect the present question. 
No part of the constitution of the United States, prohibits 
the states from exempting from taxation certain species of 
property, according to their own views of policy or expe- 
diency. 

What then is the ordinance in substance? It is a tax 
upon the nef income of interest, upon money secured by 
bonds, notes, insurance stock, six and seven per cent. stock 
of the United States, or other obligations, upon which inte- 
rest has been received, &c. It is the net interest received 
upon which the tax is laid. For the ordinance declares the 
tax shall be on the interest received over and above that 
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which has been paid. For example : he who receives $1000 
interest, and pays out $500 interest, is taxed only upon the 
balance. It is, therefore, a general tax upon an income from 
money at interest, and this too only included as one item in 
the enumeration of taxable property. It is not an objection 
that can be made here, if any where, that the tax is not upon 
the whole income. It is a tax, general in its application to 
income, from interest derived from investments of every de- 
scription (with the exception mentioned) and money on loan. 
It cannot be considered as an exorbitant tax, or in any 
manner partaking of the character of a penalty. It being 
only a tax of a quarter of one per cent. 

If the objection to this tax is to be sustained, it must be 
on the broad ground that stock of the United States is not 
taxable in any shape or manner whatever; that it is not to 
be included in the estimate of property subject to taxation: 
and that [ understand is the extent to which a majority of 
this Court mean to carry the exemption. As I am unable to 
come to this conclusion, and it being a constitutional ques- 
tion of vital importance; I am constrained to dissent from 
the opinion of the Court, and, contrary to my usual prac- 
tice in ordinary cases, briefly to assign my reasons. 

I shall, for the reason already mentioned, consider this 
ordinance as standing upon the same grounds precisely as 
if it had been a law of the state of South Carolina. 

It is not pretended that there is any express prohibition 
in the constitution of the United States, which has been vio- 
lated by this law. 

The only express limitation to the power of the individual 
states, to lay and collect taxes, is to be found in the 10th 
section of the first article of the constitution. ‘ No state 
shall, without the consent of congress, lay any imposts or 
duties on imports or exports, except what may be absolutely 
necessary for executing its inspection laws, &c. No state 
shall, without the consent of congress, lay any duty of ton- 
nage.” ‘The tax in question can certainly not fall within 
either of these prohibitions. 

The objection to the tax is rested chiefly, if not entirely, 
upon that part of the Sth section of the first article, which 
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gives to congress the power “ to borrow money on the credit 
of the United States.” And it is said that to permit the 
states to tax the stock, might, by possibility, sometimes em- 
barrass the United States in procuring loans. In the exa- 
mination of the powers of the general government under the 
constitution, “ The Federalist” is often referred to as a work 
of high authority on questions of this kind; and the author 
has seldom been charged with surrendering any powers that 
can be brought fairly within the letter or spirit of the con- 
stitution. In No. 32 of that work, the writer, in discussing 
the subject of taxation, and the conflicts that might arise 
between the general and state governments, says, “ Although 
Iam of opinion that there would be no real danger of the 
consequences to the state governments, which seem to be 
apprehended from a power in the union to control them in 
the levies of money, yet I am willing to allow, in its full ex- 
tent, the justness of the reasoning, which requires that the 
individual states should possess an independent and uncon- 
trollable authority to raise their own revenues for the supply 
of their own wants. And making this concession, I affirm, 
that (with the sole exception of duties on imports and ex- 
ports) they would, under the plan of the convention, retain 
that authority, in the most absolute and unqualified sense; 
and that an attempt on the part of the national government 
to abridge them in the exercise of it, would be a violent 
assumption of power, unwarranted by any article or clause 
of its constitution. ‘That a negation of the authority of the 
states to impose taxes on imports and exports, is an affirm- 
ance of their authority to impose them on all other articles. 
That it is not a mere possibility of inconvenience in the ex- 
ercise of powers, but an immediate constitutional repug- 
nancy, that can by implication alienate and extinguish a 
pre-existing right of sovereignty.” 

The power of the general government to borrow money 
on the credit of the United States, is not only an express 
power granted to congress, but one that it must have been 
foreseen would be brought into practical operation, and 
that stock would of course be created; and yet it never 
entered into the discriminating mind of the writer referred 
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to, that merely investing property, subject to taxation, in 
stock of the United States, would withdraw the property 
from taxation. It is said, the credit of the United States is 
a creation of the general government, which did not exist 
until they brought it into being, and in the production of 
which the state governmehts did not participate; that the 
states could not tax it before the constitution was formed, 
for it did not exist. This view of the subject is calculated 
to make an erroneous impression. It is true it did not exist 
in the shape of stock, but the property existed in some other 


form. No one procures stock without exchanging for it an 


equivalent in money or some other property; all which was, 
doubtless, subject to the payment of taxes. Exemption 
from taxation may hold out an inducement to invest pro- 
perty in stock of the United States, and might, possibly, 
enable the government to procure loans with more facility, 
and perhaps on better terms. But this possible, or even 
certain benefit to the United States, cannot extinguish pre- 
existing state rights. To consider this a tax upon the means 
employed by the general government for carrying on its 
operations, is, certainly, very great refinement. It is nota 
tax that operates directly upon any power or credit of the 
United States. The utmost extent to which the most 
watchful jealousy can lead is, that it may, by possibility, 
prevent the government from borrowing money on quite so 
good terms. And even this inconvenience is extremely 
questionable ; for the stock only pays the same tax that the 
money with which it was purchased did. And whether the 
property exists in one form or the other, would seem to be 
matter of very little importance to the owner. But great 
injustice is done to others, by exempting men who are 
living upon the interest of their money, invested in stock of 
the United States, from the payment of taxes; thereby esta- 
blishing a privileged class of public creditors, who, though 
living under the protection of the government, are exempt- 
ed from bearing any of its burthens. A construction of the 
constitution, drawing after it such consequences, ought to be 
very palpable before it is adopted. 

But it seems to me, that the right of the states to tax pro- 
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- rying on its operations ; and both are held as private proper- 
_ ty; and it is immaterial to the present question in what man- 
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perty of this description is admitted by the Court, in the case 
of M’Cullough vs. The state of Maryland, 4 Wheat. 436. 
The Court there considered the tax imposed directly upon 
the operations of the bank, which was employed by the go- 
vernment as one of the means of carrying into execution its 
constitutional powers; and in summing up the result, it is 
said, the states have no power by taxation, or otherwise, to 
retard, impede, burthen, or in any manner control the ope- 
rations of the constitutional laws of congress, to carry into 
execution the powers vested in the general government ; and 
yet the Court say this opinion does not extend to a tax paid 
by the real property of the bank, in common with the other 
real property within the state, nor to a tax imposed on the 
interest which the citizens of Maryland may hold in the bank, 
in common with other property of the same description 
throughout the state. 

In the case now before us, the tax is not direct upon any 
means used by the government to carry on its operation. It 
is only a tax upon property acquired through one of the _~ 
means employed by the government to carry on its opera- 
tions, viz. the power of borrowing money upon the credit of ™ 
the United States ; and it is not perceived how any just dis- 
tinction can be made in this respect, between bank stock, 
and stock of the United States; both are acquired through 
the medium of means employed by the government in car- 


ner it was acquired. 

The broad proposition (laid down in the case of M’Cul- 
lough vs. The state of Maryland) that the states cannot tax 
any instrument or means used by the general government in 
the execution of its powers, must be understood as referring 
to adirect tax upon such means or instrument ; and that such e 
was the understanding of the Court, is to be inferred from 
the exemption of bank stock from the operation of the rule; 
and the parallel cases put to illustrate the application of the 
doctrine lead to the same conclusion. Thus it is said the 
states cannot tax the mint; but this does not imply that they 
may not tax the money coined at the mint, when held and 
owned by individuals. Again, it is said the states cannot 
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tax a patent riszht; but if the patentee, from the sale or use 
of his patent has acquired property, or is receiving an income, 
it could not be intended to say that such property or income 
cannot be taken into the estimate of his taxable property. 

The unqualified proposition that a state cannot directly or 
indirectly tax any instrument or means employed by the 
general government in the execution of its powers, cannot 
be literally sustained. Congress has power to raise armies, 
such armies are made up of officers and soldiers, and are 
instruments employed by the government in executing its 
powers; and although the army, as such cannot be taxed, 
yet it will not be claimed, that all such officers and soldiers 
are exempt from state taxation. Upon the whole, consider- 
ing that the tax in question is a general tax upon the interest 
of money on loan, [ cannot think it any violation of the con- 
stitution of the United States, to include therein interest 
accruing from stock of the United States. 

I am accordingly of opinion, that there is no error in the 
opinion of the state court. 


This cause came on to be heard on the transcript of the 
record from the constitutional court of the state of South 
Carolina, and was argued by counsel; on consideration 
whereof, this Court is of opinion, that there is error in the 
judgment of the said court in this, that the said court decid- 
ed that an ordinance passed by the city council of Charles- 
ton for the year 1823, entitled, an ordinance to raise sup- 
plies for the use of the city of Charleston for the year 1823, is, 
so far as the same imposes a tax on the six and seven per cent. 
stock of the United States, consistent with the constitution 
of the United States. Whereas, it is the opinion of this 
Court, that so much of the said ordinance as imposes the 
said tax, is repugnant to the constitution of the United 
States, and void. Whereupon it is considered, ordered and 
adjudged by this Court, that the said judgment be, and the 
same is hereby reversed and annulled, and that the said 
cause be, and the same is hereby remanded to the said con- 
stitutional court for the state of South Carolina, that such 
further proceedings may be had therein as may consist with 
law and justice. 
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Where the appellee had died after the commencement of the term, and the 
Court not knowing his decease had decided upon the case, after argument, the 
Court ordered the decree to be entered as of the first day of the term. 


IN this case, which had been argued on a previous day 
of the term, and the opinion of the Court delivered in favour 
of the appellants, (See ante, page 331) Mr Bibb having in- 
formed the Court that the defendant, Weisiger, had died 
since the commencement of the term; stated that he had 
been of counsel with the respondent, but he considered that 
his authority had expired by his death. He objected to the 
entry of a decree. 

Mr Sergeant, for the complainants, moved the Court to 
cause the decree to be entered of a day in the term be- 
fore the respondent’s death; and he cited Davis vs. Davis, 
9 Ves. 461. Campbell vs. Mesier, 4 Johns. C. R. 342. 
Asburnham vs. Thompson, cited 2 Mad. C. P.529, as fully 
establishing the practice according to his motion. 

Mr Bibb, contra. 

The Court ordered the decree to be entered as of the first 
day of the term. 


Voi. I1.—3 L 
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SUPREME COURT. 


JosepH MANDEVILLE AND OTHERS, APPELLANTs vs. Romutys 
Riees, APPELLEE. 


Where a bill was filed against the stockholders of a voluntary association for the 
purposes of banking, and the process was returned “ served” upon some of the 
parties named in the bill, and as to others, who were not within the reach of 
the process, *‘ not found ;” the Court stated, that it was not meant to say, that 
in cases of this nature it is necessary to bring all the stockholders before the 
Court, before any decree can be made. It is well known, that there are cases 
in which a court of equity dispenses with such a proceeding, when the par- 
ties are very numerous and unknown; and the adoption of the rule would 
evidently impede, if not defeat the purposes of justice. [487] 

Upon the death of some of the parties to the bill who had been served with 
process, the bill ought to have been revived against their personal representa- 
tives, if they could be brought before the Court ; unless some good reason, 
such as absolute insolvency, could be assigned to justify the decision. [487] 

One of the great principles upon which courts of equity generally require all 
parties who are known and within the reach of its jurisdiction to be made 
parties, is to prevent future litigation and to take away multiplicity of suits. 
There are exceptions, it is true, to the rule, but they are founded upon special 
considerations. [487] 

We know of no instances where a joint liability has been asserted before a court 
of chancery, on which the decree has not been made against all the parties 
before it who did not establish some personal discharge. [488] 

In a bill filed in the circuit court of Alexandria county, in the district of 
Columbia, against the stockholders of an association for banking purposes, the 
bill was dismissed as to those stockholders who were named in the bill, but 
were not served with process ; and it was held to be error. As non-residents, 
the act of congress of the 3d of May 1803 allows proceedings to be had against 
them by publication in the newspapers in the district. [489] 

Where an appeal from the circuit court to this Court was prayed by a number of 
the defendants, and one only executed the proper appeal bond, the objection 
to the proceeding ought to have been taken by way of preliminary motion to 
dismiss the appeal for irregularity, on account of the failure to give the proper 
appeal bond. [490] 


THIS was an appeal from the decree of the circuit court 
of the United States for the county of Alexandria, in the 
district of Columbia. 

In that court in July 1818, a bill was filed by the appellee 
against certain individuals named in the subpoena, charging 
them with having entered into a certain association or co- 
partnership, called “the Merchants’ Bank of Alexandria.” 
That the partnership, for a considerable time, issued notes 
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and bills, and in other respects prosecuted their trading or 
business as a bank, until about the month of May 1816, at 
which time they became so embarrassed as entirely to put a 
stop to their proceedings. ‘The bill then alleges, that sun- 
dry notes or bills of various denominations and amounts, 
issued and sent into circulation by the bank during its ope- 
rations, amounting in the whole to $20.000, regularly came 
into the possession of the complainant, and that no part of 
them has been paid. ‘The bill proceeds to present other 
facts and proceedings upon which the complainant claimed 
relief, and concludes with a demand for general relief. 

The process was served on twenty-two of the stock- 
holders and defendants: the whole number being sixty-one. 
An alias subpoena having,issued, the marshal returned, as to 
the others, ‘ not found ; non-residents in the county of Alex- 
andria.” On the 13th of August 1818, a pluries subpoena 
was issued, on which the marshal returned, “ executed on 
John M’Pherson; the other defendants not found.” 

In November 1818, the bill was taken for confessed, as to 
those defendants cn whom process had been served, and 
who had not answered ; and continued as to the others. 

At May rules, 1820, and at November term, 1820, the suit 
was abated as to such of the deceased defendants upon whom 
the process was executed ; and no proceedings were instituted 
to bring in their legal representatives. The answers of some 
of the defendants who were served with process having been 
filed, depositions taken, reports of the auditor made, and the 
arguments of counsel heard, the court went on to decree 
the payment of certain sums to the complainant by the par- 
ties thus before the court ; apportioning the same according 
to the time they became stockholders in the bank, and the 
periods of issuing the notes held by the complainant. The 
bill was dismissed as to the other defendants who did not 
answer; and also as to all those who were either not served 
with process to appear in the cause, or who were served 
with process, and not charged by any evidence on the part 
of the complainant. 

The defendants against whom the decree was rendered, 
prayed an appeal to this Court, which was allowed on their 
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giving bond and security, &c. Joseph Mandeville alone, of 
all the defendants, gave bond to prosecute the appeal. 

It is not considered necessary to state in this report any 
of the points presented by counsel, upon which no opinion 
was expressed by the Court; and therefore those proceed- 
ings in the case, and matters set forth in the bill, answers, 
and evidence, which are not connected with, or required to 
exhibit the only question decided by the Court, and the 
arguments of the counsel upon them, are omitted. 


The case was argued upon all the questions presented by 
the record, by Mr Jones and Mr E. J. Lee for the appellant; 
and by Mr Wirt and Mr Coxe for the appellee. The only 
points upon which the Court gavean opinion were, 1. The 
dismission of the bill as to the absent defendants who were 
not served with process. 2. The omission to make the legal 
representatives of those defendants who had died after they 
were served with process, parties to the proceedings. And 
3. The regularity of the appeal to this Court, Mandeville 
only having given bond. 


Mr Justice Srory delivered the opinion of the Court. 

This is an appeal from a decree rendered in the circuit 
court of the district of Columbia, sitting in Alexandria, in 
a suit in chancery, in which the appellants were original 
defendants. The appellants are stockholders in an unincor- 
porated association, which was formed in 1815, for the pur- 
pose of carrying on the business of banking, under the 
name of the Merchants’ Bank of Alexandria; the nature and 
extent of which association is evidenced by certain articles 
of agreement, which were at the time published in the news- 
papers in the district, and are set forth in the case. The 
first article provides, that the capital stock may consist of 
one million of dollars, divided into shares of one hundred 
dollars each, which were to be payable by calls, provided for 
therein. In the other articles provision is made for the ma- 
nagement of the business of the bank by directors, and for 
the issuing of bank notes, &c. to be signed by the president 
and countersigned by the cashier of the bank. The 15th 
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article declares the object of the stockholders to be, that 
the joint stock of the company “ shall alone be responsible 
for the debts and engagements of this company; and that 
no person who may deal with the company, &c. shall on any 
pretence whatsoever, have recourse against the separate 
property of any present or future member of this company, 
or against their persons, farther than may be necessary to 
secure the faithful application of the funds thereof to the 
purposes to which, by these presents, they are liable. But 
all persons accepting any bond, bill or note, &c. of the 
company, &c. thereby give credit to the said joint stock or 
property of said company, and thereby respectively disavow 
having recourse, on any pretence whatever, to the persons, 
or separate property of any present or future member of this 
company, except as above mentioned.” 

The whole stock of one million of dollars was subscribed, 
and calls to an amount of about one hundred and eighty 
three thousand dollars were paid in, with money or by stock 
notes discounted for that purpose. ‘The bank went into 
operation, and circulated its notes to a large amount; and 
finally, after about a year, the bank failed, leaving its notes 
to an amount, as it is said, of about ninety thousand dollars 
in circulation and unpaid ; and having assigned all its pro- 
perty to certain assignees, (who were not parties to the bill) 
for the payment of certain preferred debts, and then for the 
benefit of the creditors generally. These assignees have 
now no property in their hands for distribution. The ori- 
ginal plaintiff is the holder of the bank notes of the bank to 
the amount of $20,000 and upwards, which remain unpaid. 
The form of the notes issued by the bank was as follows, 
“ Capital, one million of dollars. The Merchants’ Bank of 
Alexandria promises to pay to C. M’Knight or order, on de- 
mand, ———— dollars.” ‘These notes were signed by the 
president and countersigned by James 8S. Scott, who was 
cashier, and indorsed by C. M’Knight, in blank, without 
consideration ; and solely to enable the notes to circulate: as 
currency, as notes payable to the bearer. 

The bill seeks payment out of the separate property of the 
stockholders, to the amount of $20,000, the notes so held 
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by the plaintiff. It states the articles of copartnership, and 
charges that the notes were issued by the bank, and that it 
prosecuted business until May 1516, at which time its affairs, 
either by mismanagement or by a fraudulent issue of paper 
beyond its known means, became embarrassed and stopped 
payment. But it contains no direct charge of fraud or 
fraudulent misapplication of the funds, by the directors or 
stockholders in distinct terms. It states the assignment of 
the property of the bank after the failure ; and charges the 
preferences therein provided for to be fraudulent; but if 
not fraudulent, then that the trust fund is insufficient to 
pay the creditors of the bank, without resort to the separate 
property of the stockholders. It further charges, that the 
plaintiff does not know whether there are other stockholders 
or not, than those sued, and that he has no means of ascer- 
taining them, and calls upon the defendants for a discovery. 
And the prayer of the bill is, that the assignment may be 
decreed null and void, that the plaintiff’s demand may be 
paid out of the joint funds as far as they will go, and then, 
out of the separate funds of the stockholders; and also for 
general relief. 

In the progress of the cause some of the original defend- 
ants died, and the bill was not revived against their repre- 
sentatives. Some of the defendants put in their several 
answers, to which the general replication was filed, and 
against others the bill was taken pro confesso; and after 
several intermediate proceedings, references to, and re- 
ports by a master in order to ascertain certain facts, &c. 
&c. the cause was finally set down for a hearing against 
the defendants who had answered, and those against whom 
it was taken pro confesso, and a decree rendered for the 
plaintiff; from which the parties against whom it was made, 
have appealed to this Court. The decree, in substance, de- 
clares that there are no funds in the hands of the assignee 
to pay the debt; that certain defendants (naming them) who 
had answered, do pay the debt to the plaintiff with interest 
from the first of January 1818 with costs; that this decree 
be discharged as to two of the persons so charged, by their 
paying a less sum, equal to the amount of the notes issued 
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by the bank, while they were stockholders; and as to the 
other defendants, the decree is that the bill be dismissed, 
“jt appearing to the court that they are either not served 
with process to appear in the said cause, or where served 
with process, not charged by any evidence on the part of 
the plaintiff.” 

Such is a very summary statement of the case. Several 
questions have been elaborately argued at the bar, respecting 
the form and sufficiency of the bill, as well as the merits of 
the case. Upon some of these questions much diversity of 
opinion at present exists among the judges. But as we are 
all of opinion that there must be a reversal upon two points, 
we deem it unnecessary to examine any others. Those points 
are the defect of parties, and the erroneous dismissal of the 
bill as to any of the defendants properly before the court, 
against whom a decree might have been made. 

In the first place as to the defect of parties; we do not 
mean to say that in cases of this nature it is necessary to 
bring all the stockholders before the court, before any de- 
cree can be made. It is well known, that there are cases 
in which a court of equity dispenses with such a proceeding 
when the parties are very numerous, or unknown, and the 
adoption of the rule would essentially impede, if not de- 
feat the purposes of justice. But in the present case we 
are of opinion that upon the death of the parties who were 
before the court, the bill ought to have been revived against 
their personal representatives, if they could be brought be- 
fore the court, unless some good reason, such as absolute 
insolvency, could be assigned to justify the omission. The 
reason is obvious. Supposing the decree against the parties 
jointly to be good, those who shall pay, are entitled to con- 
tribution from the other stockholders and their personal re- 
presentatives. If they are not before the court they are not 
bound by the decree ; and consequently in a subsequent suit 
for contribution, they may controvert every material fact 
upon which the decree was founded, and put the party seek- 
ing contribution to the full proofs of them, as well as of the 
responsibility over the party made. One of the great prin- 
ciples upon which courts of equity generally require all 
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parties who are known, and within the reach of its jurisdic- 
tion, to be made parties, is to prevent future litigation, and 
to take away multiplicity of suits. It is a matter of justice, 
as well as of convenience, that all the parties who are ulti- 
mately liable to contribution, should, when practicable, be 
brought before the court, so that the equities between them 
may be adjusted, as well as the right of the plaintiff. There 
are exceptions it is true, to the rule, but they are founded 
upon special considerations ; such, as where a decree of con- 
tribution would be useless, or where the proceeding would 
defeat the jurisdiction of the court, and the parties are not 
indispensable to a decree, or where the convenient adminis- 
tration of justice forbids it in the particular case. 

This reasoning applies with far more force to the dismis- 
sal of the bill as to the defendants, who were before the 
court, and who were liable to a decree as stockholders. It 
is a positive injury to the defendants, who are charged by 
the decree, not only as to their immediate responsibility, 
but as to the means and proofs of contribution. The decree 
of dismissal, so far from aiding the other defendants, puts 
them to the absolute necessity of instituting a new suit for 
contribution, and to establish every step in its progress by 
plenary evidence. We know of no instance, where a joint 
liability has been asserted before a court of chancery, in 
which the decree has not been made against all the parties 
before it who did not establish some personal discharge. 

If the bill had been dismissed against those persons only, 
who appeared and answered, and whose liability was not 
proved by the evidence, there would have been no difli- 
culty. But it is dismissed as to all the defendants who did 
not answer the bill, and against whom the bill was taken 
as confessed, and set for a decree. Now, if these persons 
were duly brought before the court, and if due proceedings 
were afterwards had against them, they certainly were 
jointly chargeable with the other defendants, upon their own 
default, as in cases of confession. 

It is no answer to this objection, that no exception was 
taken at the hearing for the want of proper parties. ‘The 
objection we are now considering is not merely, that the 
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proper parties were not before the court, but that the bill, 
being set down for a hearing, as to those who had answered, 
and also as to those against whom it had been taken as 
confessed, the court has decreed against a part only ; when 
it ought to have decreed against the whole, who were 
chargeable as stockholders. ‘The proper parties for such a 
decree were before the court, and the error was in dismis- 
sing the bill as to any of them. It has been also said, that 
the decree of dismissal, if an error, is only to the prejudice 
of the plaintiff. But this is not admitted. It was prejudi- 
cial to the rights of all the defendants, who were charged 
by the decree. 

Weare also of opinion, that, assuming that the cause might 
be properly brought to a hearing as to the parties before the 
court, the decree was erroneous in dismissing the bill as to 
any of the defendants named in the bill as stockholders, 
upon whom process was not served ; if, by any proceedings, 
they could have been brought before the court before a final 
decree. ‘They were known to the plaintiff when he brought 
his bill, and were named therein; and the other defendants, 
in proceeding to a hearing, cannot be understood to waive 
any further proceedings against them. If they were non- 
residents, still the act of congress of the 3d of May 1802, 
allows proceedings to be had against non-residents by 
publication in the newspapers in the district; and no 
reason is assigned why such a proceeding might not have 
been effectual to bring them before the court in the present 
case. We give no opinion what would have been the case, 
if they had not been named in the bill, or had not appeared 
by the bill to have been known to the plaintiff at the time 
of filing it. But as they were known and named, the same 
reasons apply to them as to the other defendants before the 
court and their personal representatives. 

It was asserted at the argument, that the bill had also 
been dismissed as to some of the defendants, who had an- 
swered and admitted themselves liable as stockholders. Upon 
examining their answers, it is manifest that they were nomi- 
nal stockholders only, their names having been used without 
their consent, or under circumstances which demonstrate 
Von. 1].—3 M 
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that they never meant to become stockholders. And no 
attempt was made at the hearing to charge them with any 
other proofs. As to them, therefore, the dismissal was pro- 
perly decreed. 

An objection was taken at the argument, as to the regu- 
larity of the appeal, it having been claimed by all the de- 
fendants against whom the decree was made; and the appeal 
bond having been given by Mandeville only. The objection, 
if it had been material in this case, ought to have been taken 
by way of preliminary motion to dismiss the appeal for irre- 
gularity, on account of the failure to give the proper appeal 
bond. But it is not material in this case, since, if Mande- 
ville be considered the only appellant, the error of the decree 
is equally fatal, and consequentially reinstates the cause, 
discharged of that decree, as to all his co-defendants. 

Upon the whole, we are of opinion that the decree must 
be reversed, and the cause remanded to the circuit court 
with directions to have the cause reinstated, as to all the 
defendants as to whom the bill was taken as confessed, and 
dismissed at the hearing; and with directions also that the 
personal representatives of the parties to the bill, who died 
during the pendency of the suit, if they are known, can be 
brought before the court to be also made parties; and 
also with directions, that all the other defendants named in 
the bill, who were not served with process, but against whom 
further proceedings may be had to bring them before the 
court, (as to whom the bill was dismissed at the hearing) be 
brought before the court, if practicable, as parties; and 
that thereupon such farther proceedings be had as to justice 
and equity may appertain. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Columbia, holden in and for the county of Alex- 
andria, and was argued by counsel ; on consideration whereof, 
it is the opinion of this Court, that there is error in the de- 
cree of the said circuit court in dismissing the bill against 
the defendants upon whom process was not served, and also 
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against the defendants against whom the bill was taken pro 
confesso, and set down for a hearing; and also error in the 
said court in not requiring the said suit to have been revived 
before said decree against the personal representatives of 
the parties thereto, who were served with process, and died 
during the pendency of the said suit, who were known, and 
might have been brought before the court. It is therefore 
ordered, adjudged and decreed by this Court, that the de- 
cree of the said circuit court in this cause be, and the same 
is hereby reversed and annulled, and that the cause be, and 
the same is hereby remanded to the said circuit court, with 
directions to cause the same to be reinstated as to the de- 
fendants aforesaid against whom the bill was taken pro-con- 
fesso and set down for a hearing, and by the decree dis- 
missed. And also with directions that the personal repre- 
sentatives of the defendants, who died pending the suit, who 
are known and may be brought before the said circuit court, 
be made parties thereto, and the bill be revived as to them. 














































2p 492 
2h 17 
Sh 562 
9h 31 
lwa210) 
6wa630 
6wa641 
117 588 
oe 
| Qp 492 
| 36f 21 
2Qp 492 
48 520 


2p 492 
HOF 377 
2p 492) 
52f 443) 

|" 2p 492 

| 65 396 

| 2p 492 

165 105 

q24 21 

2p 492 

764 25 





2p 492 
l173 537 
2p 402 
agof 38 


2p 
| 7 L-ed 
| 115f 





192 SUPREME COURT. 


¥, 


‘Tue Bank or Hamitron, PLAIntirr In ERROR vs. THE Lesser 
or Amprose Duptey, Jun., Derenpanr. 


Proceedings for the sale of the real estate of an intestate, for the payment of 
debts, were commenced before the repeal of the act of the legislature of Ohio, 
entitled * A law for the settlement of intestates’ estates.”” The administrators, 
notwithstanding the repeal, went on to sell the land, and appropriate the pro- 
ceeds to the discharge of the debts of the intestate. Held, that the sale was 
void. 

The power of the inferior court of a state to make an order at one term as of an- 
other, is of a character so peculiarly local, a proceeding so necessarily depen- 
dent on the judgment of the revising tribunal, that the judgment of the same 
is considered authority, and this Court is disposed to conform to it. [522] 

That a court of record, whose proceedings are to be proved by the record alone, 
should, at a subsequent term, determine that an order was made at a previous 
term, of which no trace could be found on its records, and that too, after the 
repeal of the law which gave authority to make such an order; is a proceeding 
of so much delicacy and danger, which is liable to so much abuse, that some 
of the Court question the existence of the power. [522 

Where administrators, acting under the provisions of an act of assembly of the state 

492 of Ohio, were ordered by the court, vested by the law with the power to 

496 grant such order, to sell real estate, and before the sale was made the law was 

802 repealed, the powers of the administrators to sell, terminated with the repeal 
of the law. [523] 

The lands of an intestate descend not to the administrator, but to the heir ; they 
vest in him, Hable to the debts of his ancestor, and subject to be sold for those 
debts. The administrator has no estate in the land, but a power to sell under 
the authority of the court of common pleas. This is not an independent power, 
to be exercised at discretion, when the exigency in his opinion may require it; 
but it is conferred by the court, in a state of things prescribed by the law. 
The order of the court is a pre-requisite, indispensable to the very existence of 
the power ; and if the law which authorises the court to make the order, be 
repealed, the power to sell can never come into existence. The repeal of such 
a law divests no vested estate, but it is the exercise of a legislative power, 
which every legislature possesses. The mode of subjecting the property ofa 
debtor to the demands of a creditor, must always depend on the wisdom of the 
legislature. [523] 

The judicial department of every government is the rightful expositor of its laws, 
and emphatically of its supreme law. If in a case depending before any court 
a legislative act shall conflict with the constitution, it is admitted that the 
court must exercise its judgment on both, and that the constitution must con- 
trol the act. The court must determine whether a repugnancy does, or does 
not exist, and in making this determination must construe both instruments. 
That its construction of the one is authority, while its construction of the other 


is to be disregarded, is a proposition for which this Court can perceive no’ rea- 
son. [524] 








Thi: 














JANUARY’“TERM 1829. 493 


[Bank of Hamilton vs. Dudley’s lessee. ] 


This Court can perceive no sufficient grounds for declaring that the legislature of 
Ohio might not repeal the law of that state by which the court of common 
pleas was authorised to direct, in a summary way, the sale of the lands of an 
intestate. “ Jurisdiction ofall probate and testamentary matters” may be com- 
pletely exercised without possessing the power to order the sale of the lands 
ofan intestate. Such jurisdiction does not appear to be identical with that 
power, or to comprehend it. [524] 

The occupant claimant law of Ohio, which declares that an occupying claimant 
shall not be turned out of possession, until he shall be paid for lasting and 
valuable improvements made by him, and directs the court in a suit at law, to ap- 
point commissioners to value the same ; is repugnant to the seventh amendment 
of the constitution of the United states, which declares that “ in suits at com- 
mon law, where the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved.”” The compensation for improve- 
ments is a suit at common law, and must be submitted to a jury. [525] 

Admitting that the legislature of Ohio can give an occupant claimant a right to 
the value of his improvements, and authorise him to retain possession of the 
land he has improved, until he shall have received that value; and assuming 
that they may annex conditions to the change of possession, which, so far as 
they are constitutional, must be respected in all courts; still, the legislature 
cannot change radically the mode of proceeding prescribed for the courts of the 
United States, or direct those courts in a trial at common law, to appoint com- 
missioners for the decision of questions which a court of common law must 
submit toajury. [526] 

The inability of the courts of the United States to proceed in suits at common law, 
in the mode prescribed by the occupant law of Ohio, does not deprive the oc- 
cupant of the benefit intended him. The modes of proceeding which belong 
to courts of chancery, are adapted to the execution of the law; and to the 
equity side of the court he may apply for relief. Sitting in chancery it 
can appoint commissioners to estimate improvements, as well as rents and 
profits, and can enjoin the execution of the judgment at law, until its decree 
shall be complied with. Ifany part of the act be unconstitutional, the provi- 
sions of that part may be disregarded ; while full effect will be given to such 
as are not repugnant to the constitution of the state, or the ordinance of 1787. 
The question whether any of its provisions be of this description, will properly 
arise in the suit brought to carry them into effect. [526] 


THIS is a writ of error to a judgment rendered in the 
court of the United States for the seventh circuit and dis- 
trict of Ohio; in an ejectment brought in that court by the 
defendants in error, against the present plaintiffs for part of 
lot No. 103, in the city of Cincinnati. 

The plaintiff is heir at law of Israel Ludlow, who died 
seised of the premises in the declaration mentioned. The 
defendant claimed under a sale and deed made by the 
administrator of the said Israel Ludlow, in pursuance of cer- 


tain orders of the court of common pleas for the county of 
Hamilton. : 
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The case depends on the validity of this deed. 

In August 1788, the territorial government of Ohio en-- 
acted, “a law establishing a court of probate.” The first 
section enacts that “ there shall be appointed one judge of 
probate in each county whose duty it shall be to take the 
probate of last wills and testaments, and to grant letters tes- 
tamentary and letters of administration, and to do and per- 
form every matter and thing that doth or by law may apper- 
tain to the probate office, excepting the rendering definitive 
sentence and final decrees. 

In 1795, an orphans’ court was established, and it was 
enacted that where persons die intestate and leave lawful 
issue, “but not a sufficient personal estate to pay their just 
debts and maintain their children, it shall be lawful for the 
administrator or administrators of such deceased person to 
sell and convey such part or parts of the said lands or tene- 
ments for defraying their just debts, maintenance of their 
children, &c. as the orphans’ court of the county where 
such estate lies, shall think fit to allow, order and direct 
from time to time.” 

In the year 1802, Ohio became an independent state. 
The constitution, in the article which respects the judicial 
department, declares that “ the court of common pleas in 
each county shall have jurisdiction of all probate and testa- 
mentary matters, granting administration, the appointment 
of guardians, and such other cases as shall be prescribed by 
law.” In April 1803, the judicial courts were organized ; 
and the court of common pleas, after a general grant of ori- 
ginal jurisdiction, was empowered to examine and take the 
proof of wills, to grant administration on intestate estates, and 
to hear and determine all causes, suits, and controversies of 
a probate and testamentary nature. 

In June 1805, the territorial ordinance of 1795 was re- 
pealed. 

At the trial of the ejectment in the circuit court, after the 
plaintiff had closed his evidence, the defendants offered in 
evidence a deed from the administrators of Israel Ludlow 
deceased, to Andrew Dunseth, for the premises in the decla- 
ration mentioned. “They also offered in evidence@uly 
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certified entries and copies of orders from the records of the 
court of common pleas within and for the county of Hamil- 
ton state of Ohio, of which the following are true copies, viz. 
‘9d of February 1804: Letters of administration granted unto 
Charlotte C. Ludlow, John Ludlow, James Findlay and 
James Pierson, on the estate of Israel Ludlow deceased; and 
their bond with William Ludlow and James Smith as secu- 
rities for their faithful administration.’” At May term in the 
year 1804, date 8th of May 1804, the following order was 
made, viz. “ The administrators of the estate of Israel Lud- 
low deceased exhibit an account current and pray the courtto 
issue an order for the sale of real property to defray the debts 
due from the estate, &c. John Ludlow and James Findlay 
sworn in court. The Court order so much of the real pro- 
perty to be sold as will meet the said demand, except the 
farm and improved land near Cincinnati together with the 
house and lots in Cincinnati.” At the August term of the 
said court in the year 1805, a supplemental order was made 
of which the following was a copy, viz. “ The administrators 
of I. Ludlow deceased, on application to the court to extend 
the order for the sale of property to discharge the debts 
arising from the estate : whereupon the court allow the ad- 
ministrators to sell the house and lots in the town of Cin- 
cinnati and any other property, except the mansion house and 
farm in the country so that the sale do not amount to more 
than ten thousand dollars. This entry considered as of May 
term 1805.” 

It was in evidence that the sale was made agreeably to the 
provisions of the law adopted from the Pennsylvania code by 
the governor and judges of the north western territory on the 
16th of June 1795, entitled “ a law for the settlement of in- 
testate estates ;” that the deed was duly executed, acknow- 
ledged and proved. 

The plaintiff by his counsel moved to overrule the testimony 
offered by the defendants’ counsel, because the law aforesaid, 
entitled ‘a law for the settlement of intestate estates,” was re- 
pealed before the order was made authorizing said sale, and 
that atthe time of making of the said order there was no law of 
thestate of Ohio authorizing the court of common pleas to 
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order the sale of real estate for the payment of debts, &c. 
of intestates. The court sustained the motion and over- 
ruled the defendants’ evidence. The defendants excepted 
to this opinion. 

The jury found a verdict for the plaintiff; after which the 
counsel for the defendants moved the court for the appoint- 
ment of commissioners, under the occupying claimant law of 
Ohio, to value improvements. This motion was overruled, 
and judgment was rendered for the plaintiffs. 

The case was argued for the plaintiff in error by Mr Ben- 
ham and Mr Baldwin; and by Mr Garrard for the defendant. 


For the plaintiff it was said, that the defendant in error 
claims by descent, as heir at law of Israel Ludlow, de- 
ceased, who died seised of the premises in question; and 
the plaintiff claims by purchase from his administrator. 

The case is one of deep interest to the present litigants, as 
well as to all those who hold real estate in Ohio under deeds 
from administrators, and this class is numerous. Its decision 
depends upen old statutes which it is proposed to collate, 
in such a manner as to aid the judgment of the court in ex- 
pounding them in reference to this case. 

These statutes will be found between the periods of 1788 
and 1805, and to relate, 1. To the establishment of probate 
and testamentary courts under the territorial government. 
2. Their powers and jurisdiction. 3. The abolition of these 
courts upon passing from a territorial into a state govern- 
ment. And 4. The organization of new courts of similar 
jurisdiction, and the modification and repeal of laws relating 
to testamentary matters. — 

The facts of the case in reference to which the Court must 


expound these laws are as follows: Ludlow died the 2Istof _ 


January 1804. On the 2d of February of that year, adminis- 
tration was granted upon his estate to John Ludlow and 
others, who gave bond with sureties, as the law required, for 
the faithful execution of their trust. On the 10th of May 
1804, the following proceedings were had in the court of 
common pleas of Hamilton county, viz. “The administra- 
tors of J. Ludlow deceased exhibit an account current, and 
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pray the court to issue an order for the sale of real property 
to defray the debts due from the estate, &c. John Ludlow 
| and James Findlay, sworn in court. ‘The court order so much 
of the real property sold as will meet the said demands, ex- 
cept the farm and improved lands near Cincinnati, together 
with the house and lots in Cincinnati.” On the 15th of 
August 1805, the court made another order as follows: “The 
administrators of J. Ludlow deceased, on application to the 
? court to extend the order for sale of property to discharge 
the debts owing from the estate: whereupon the court al- 
low the administrators to sel] the house and lots in the town 
of Cincinnati and any other property except the mansion 
house and farm in the ccuntry, so that the sales do not amount 
to more than ten thousand dollars—this entry considered as 
of May term 1805.” ‘The administrators, under the above 
orders or decrees, sold the lot in dispute and made a deed 
therefor to Andrew Dunseth, under whom the plaintiff in 
error claims, which orders and deeds were offered in evi- 
dence in the circuit court and overruled. 

Whether this evidence were admissible or not, will de- 
pend upon the solution of the following propositions: 

1. Had the court of common pleas jurisdiction of the sub- 
ject matter? 2. Was it competent for that court, upon the 
application of administrators, to condemn the real estate of 
intestates to be sold for the payment of their debts, &c. 
3. Did the sale and deed of the administrators of the lot in 
question, pass the legal title to their vendee? 

By the law of the territory, adopted by the governor and 
judges in 1788, and confirmed in 1799, Ohio Laws, 378-9, 
a qualified jurisdiction over probate and testamentary mat- 
ters was confided to a judge of probate in each county. 
This judge had power to grant letters testamentary and of 
administration, receive guardians chosen by, and appoint 
guardians for minors, idiots and insane persons: but he had 





| ho power to compel executors, adminisirators, or guardians 
to execute faithfully their duties. And for this purpose, in 


1795, an orphans’ court was instituted. with supervisory juris- 
diction, to call trustees to account, and to review the judicial 
proceedings of the judges of probate Maxwell's Code. 81 

Vou. 11.—3 N 








































SUPREME COURT 


[Bank of Hamilton vs. Dudley’s lessee.] 


At the time the orphans’ court was established, in June 1795, 
a law was adopted from the Pennsylvania code “ for the 
settlement of intestates’ estates,’ Maxwell’s Code, 90. This 
statute prescribes the form of administrators’ bonds, directs 
the distribution of the personal estate under the superintend- 
ence of the orphans’ court; and provides (section 7), upon a 
deficit of personalty to pay the debts of intestates and main- 
tain and educate the children, &c. for the sale of the lands 
and tenements for these purposes by the administrator ; in 
such manner as tie orphans’ court “ shall allow, order and 
direct, from time to time.” ' 

In May 1798 another act was adopted, which contained a 
general provision for the sale and distribution of insolvents’ 
estates, which was repealed by an act passed January 1802 
on the same subject. Ohio Land Laws, 383. Coeval with 
the last mentioned act, a law was passed for the appointment 
of guardians to lunatics, &c. which provides for the sale of 
their real estates, in the same manner that administrators 
ave authorised to sell the real estates of their intestates. 
Terr. Law. 120. Thus stood the laws relative to courts pro- 
bate and testamentary, and the apportionment of jurisdiction 
among them, and relative to the sale and distribution of the 
estates of intestates, minors, idiots, &c. up to the adoption 
of the state constitution in 1802. In this political transit from 
a territorial to a state government, the courts above men- 
tioned were abolished, and new courts instituted with ple- 
nary probate and testamentary juris+liction. 

But the abolition of the testamentary courts of the terri- 
tory, did not abrogate the laws above cited, relative to the 
sale of intestates’ estates for the payment of debts, &e.; the 
act adopted from the Pennsylvania code in 1795 remained 
in full foree. What court under the state government was 
charged with its execution, will now be considered. 

By the constitution of Ohio, the judicial power of the state 
is vested in a supreme court, courts of common pleas, and 
justices of the peace. The common pleas is invested with 





jurisdiction of all probate and testamentary matters, granting 
of administration, He. (art. 3, sec. 2) and such other cases 


\ 


as shall be prescribed by law. It also provides that all ae- 
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tions, suits, prosecutions, rights, claims and contracts, shall 
continue as though no change had been made in the organic 
law. Sched. section Ist. 

It is maintained to be clear, that by the words “all pro- 
bate and testamentary matters,” was meant all the duties of 
executors and administrators, and all matters arising out of 
the settlement of the estates of decedents. The common 
pleas was the only court, under the new form of govern- 
ment, that possessed original jurisdiction over the estates of 
intestates; and it could not have been the intention to leave 
the law of 1795 in force without a court to execute it. 
Again, it will be seen that the constitution provides (art. 3, 
sec. 5) that the common pleas shall have jurisdiction “ in 
such other cases as shall be prescribed by law.” Now 
by the statute of April 15, 1803, unlimited jurisdiction is 
given to the common pleas in all civil cases in law and 
equity, and all causes, swils and controversies of a probate 
or testamentary nature.” Ohio Laws, 40. And the 26th sec- 
tion of this act requires the supreme court and common 
pleas to take cognizance of all judgments, matters and causes 
whatsoever, pending in the territorial courts. For the sense 
in which the words “ courts of probate” were used, see 
the law abolishing territorial courts, 3 Ohio Laws, 185. 
The legislature has throughout used the words “ probate 
and testamentary” in a popular, and not in a restrained and 
technical sense. 

2. If the common pleas liad jurisdiction of the subject 
either as a court of general chancery powers, or a court of 
probate, did the orders granted, confer the right upon the 
administrators to sell this lot? ‘The order of May term 1804 
extends to afl the real estate “ except the farm and improved 
lands and house and lots in Cincinnati.” It is asked if this ex- 
ception includes the unimproved lots ; the lot in dispute was 
unimproved and unproductive. But if this order did not 
extend to the lots, the order of 1805 did; whether it be con- 
sidered as the order of May or August term. If it be a valid 
order of May term, it ends the controversy ; and whether it 
can be so regarded or not, must depend upon the power of 
the court to grant it. We atlirm the order was made at 
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May term, and, by the mere misprision of the clerk, not re- d 
corded ; to correct which, it was entered, nunc pro tunc, at s 
August term. ‘The exercise of this power rests in the sound e 
discretion of the court, and is indispensable to prevent a I 


failure of justice. Amendments are always allowed where 


the omission happens by the oversight or neglect of any of t 


the ministers of justice, as an attorney, or clerk. 3 Johns. 


Rep. 443. 144. 519. 1 Bin. 368. 486. : 
The power to correct clerical misprisions, is incidental to | 


every court of record. 1 Tidd’s Prac. 438. 1 Durnf. & 


East, 638. 


Judgments are entered under powers after the death of 
the donor, (1 Salk. 87. 3 Salk. 116. 3 P. Williams, 399. 
6 Durnf. & E. 368. 2 Strange, 852. 1081,) and also on ver- 
dicts of a prior term, Salk. 401. The same rule obtains in : 
chancery, 4 Johns. Ch. Rep. 342. 9 Ves. 461.92. If an 
execution be lost or destroyed, a second will be ordered, 
nunc pro tunc, 3 Johns. Rep. 443. In the case of Lawrence 
vs. Richards, 1 Jac. & Walker, 241, the chancellor, after 
the lapse of more than twenty years, ordered a decree filed 
nunc pro tunc. It may be said that this is a delicate power, 
and should be exercised with great circumspection. This is 
true: but when a court of competent jurisdiction has exer- 
cised it, and the validity of the act is drawn collaterally in 
question in some other court, that court will presume favour- 
ably—omnia esse rite acta, 2 Bin. Rep. 255. 

Now, if this order can be considered as of May term, could 
the administrators sell under it, after the law of 1795 was 


repealed ? 


repealed before the sale. The order was granted upon the 
application of the administrators, ex parte, it is true, the 
law not requiring the heir to be notified ; for the administra- 
tor is often the heir himself, or next of kin, or the particular 
friend of the heir, who is presumed to be careful of his rights. 
‘The order is a proceeding in rem; it condemned the real 
estate to be sold, and a sale made under it directs the title 
of the heir, and judgment liens. 

This order confers more power upon the administrators 
than a judgment or decree can give to the sheriff; and in 


2 Tidd. 846. 


For the argument, the law may be considered 
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divesting liens, it is more efficacious than either. Why then 
shall it be regarded as less sacred? Acts done under an 
existing law, are not impugned by its repeal, 6 Bac. Ab. 392. 
12 Co.7. 3 Dall. 379. 
It is not in the power of either the judiciary or legislature, 
to render nugatory an existing judgment. 7 Johns. Rep. 485. 
If this order can be regarded in the light ofa mere power, 
it would not affect the conclusion to be drawn. A power 
in a will to executors to sell real estate, to pay debts, is a 
power coupled with an interest, and survives. 2 Johns. Ch. 
Rep. 1.19. 12 Johns. Rep. 537. 14 Johns. Rep. 527. 
This Court, in 7 Wheat. 114, recognises as a lien the power 
of the administrator to sell real estate of intestates to pay 
debts, and limits its exercise within a reasonable time, which 
is to be fixed by analogy to the statute of limitations. 
Again, if this order cannot be regarded upon either legal 
or equitable principles as of May term, it is urged, that as 
a decree of August term it authorised the sale, whether it 
did or not depend upon the power of the court to grant it 
at that time ; and this proposition involves several nice and 
difficult considerations, upon which the counsel for the de- 
fendant in error will place much emphasis. He will contend 
that the court had no power to make the order, independent 
of the act of 1795, and that this act was repealed before it 
was made. He will rely, to maintain this postulate, upon the 
following statutes, viz. an act passed the 18th of February 
1804, “ defining the duties of executors and administrators 
on wills and intestates’ estates,” which took effect in May 
1804, 2 Ohio Laws, 279; an “act directing the manner 
of executing, proving, and recording wills and codicils ;” an 
“act directing the distribution of insolvents’ estates ;” and 
an “ act defining the duties of executors and administrators, 
on wills and intestates’ estates, and providing for the ap- 
pointment of guardians.” 3 Ohio Laws, 173. 182. 188. 
These several acts, did they all conflict with the provisions - 
of the act of 1795, are in lerms prospective ; they refer to 
future administrations, and define the duties of executors 
and administrators, in relation to the personal estate of those 
who may die after they take eflect. Neither of them con- 
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tains any provision incompatible with the act of 1795, but 
they stand in perfect harmony with it, at least so much of it 
as provides for the disposition of the lands and tenements of 
intestates. 

The act of the 18th of February 1804, repeals “ all laws 
contrary to its provisions,” but contains no provision rela- 
tive to lands. So far from being repugnant, it rather con- 
templates the life of the act of 1795, as necessary to give 
complete effect to its 6th section, which requires the admi- 
nistrator to account to the heir, after paying the debts. The 
act “ directing the manner of executing, &c. wills and codi- 
cils,” repeals “ all laws on that subject.” Sec. 6. The act 
“defining the duties of executors, &c. on wills and in- 
testates’ estates,” repeals the law establishing the courts of 
probate, of June 1795; the act “empowering the judges of 
probate to appoint guardians to minors,” and “ all other laws 
on the subject of this law.” Here the laws intended to be 
repealed are expressly designated, and the general clause 
was added, ex abundante cautela, to guard against collision. 
A subsequent act must be expressly repugnant to a former, 
or it does not operate as a repeal. 11 Co. 64. Again, the 
learned counsel will strenuously insist that the act of 1795, 
authorising administrators to sell the lands, &c. of dece- 
dents, was expressly repealed on the Ist of June 1805, by an 
act repealing certain laws, passed the 22d of February 1805. 

This law purports to repeal all the laws adopted or passed 
by the governor and judges, prior to the first of September 
1779, then in force. 3 Ohio L. 294. At the session this 
law was enacted, the legislature undertook a revision of 
the old statutes; not with a view of forming a new code of 
laws out of new materials, for the course of legislation shows 
no intention to change the general principles of the laws; 
but rather to preserve, arrange and classify them, with a 
view to perspicuity and certainty. [t was believed, no doubt, 
that the committee of revision had fully and faithfuily per- 
formed this onerous and responsible duty; and that all the 
elementary principles of the laws repealed, had been incor- 
porated into the new code. Under these circumstances, on 
the last day of the session, to prevent confusion and repug- 
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nancy, the general repealing law was enacted. This isa 
question of legislative intention. In exploring this intention, 
in all cases of ambiguity, the judgment is submitted to the 
guidance of certain familiar rules of construction. We look 
back upon the old law, and trace its effects upon communi- 
ty, with an eye to its mischievous influence ; and we con- 
sider well the remedy or policy of the law given in the en- 
actment of the new law. Now, the liability of real estate 
in the hands of an administrator for the just debts of his in- 
testate, is a sacred elementary principle to be found in all 
the codes of the diflerent states of this union, introduced 
originally by an act of parliament. At an early period of 
their colonial history, it was a relaxation, in favour of the 
colonies, of that feudal sternness which characterises the 
common law in relation to landed property; and which, for 
reasons of state policy, has been scrupulously maintained in 
England ; indeed, upon this principle and that of primogeni- 
ture, depends the stability of the peerage. In the United 
States, land has a less sacred character than in less free 
governments, and has ever been considered an article of 
trade ; and it is the policy of our laws to discourage every 
thing calculated to fetter or embarrass titles, or to lock up 
estates in families; such as entailments, &c. 

Upon the hypothesis that this law was repealed, what 
remedy was left for creditors against deceased debtors? They 
were remediless ; chancery could afford none, and they had 
none at common law. 2 Saund. Rep. 7, note 4.° Cruise 
Dig. title 1, sec. 63. title 32, sec. 12—16. 

Now suppose the partial remedies of the common law ex- 
isted after the organization of the state government; which 
is denied, because they are incompatible with the judgment 
and execution laws then in force, and in express violation of 
the act of February 11, 1905, for the distribution of insol- 
vents’ estates; still the simple contract creditors have no 
remedy, and the specialty creditors are left to scramble for 
priority; some one creditor, and often the least worthy, for 
such are apt to be most vigilant, monopolizes the whole. 

Again, whether the legislature did intend to repeal the 
act of 1795 must be determined by considering as unique, 
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all the laws in pari materia, whether repealed or not. 3 
Mass. Rep. 21. 1 Kent’s Com. 443. 6 Bac. 380. 383. 

Applying these rules of exposition, it is submitted that 
not only, ab inconvenienti, but from necessity, in order to 
give effect to the act of the 11th of February 1505, which 
provides for an equal distribution among all. the creditors, 
the Court will be constrained to say the act of 1795 was not 
intended to be repealed. ‘This idea is also fortified by the 
act of the 15th of January 1805, 3 Ohio Laws, 163, for the 
“ appointment of guardians to lunatics” and others. It pro- 
vides for the sale of their real estate “‘in such manner as 
executors or administrators are by law enabled to discharge 
the debts of deceased persons.” 

The plaintiff also relies upon the general understanding of 
the profession, that this law was not repealed. 5 Cranch, 
32. 1 Dall. 131. 11. 13. 

What was the eflect of the saving clause in the repealing 
law ; and whether the repeal of the law could operate on an 
administration pending ? 

1. Upon general principles, if the law were repealed, it 
was prospectively, and could not affect the duties of these 
administrators, nor their rights, nor the rights of creditors. 
The maxim is, nova constitutio futuris formam debet im- 
ponere, non preteritis. Ludlow died on the 2ist of June 
1804, and administration was granted on his estate on the 
2d of February following. ‘Ihe administrators had dis- 
bursed all the personal effects in their hands, and had filed 
a petition to sell the real estate, upon which a limited 
order had been granted; which proceedings were pending 
in fieri, before and at the time all the repealing statutes before 
named took effect. 

By the laws in force when this administration was com- 
menced, the real estate of intestates were assets, sub 
modo, in the hands of the administrators; and by the act 
directing the distribution of insolvents’ estates, the creditors 
were prohibited from prosecuting their claims to judgment; 
by these laws, the rights of the administrators, creditors, dis- 
tributors, and heirs in said estate were to be ascertained and 
finally settled ; and by these laws the administrators had 
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made a partial settlement. The rights of the creditors to 
look to the real estate (rights paramount to the heirs) as 
assets, had attached ; had been recognized by the court; and 
the administrators had instituted the only suit known to the 
law to enforce them; the suit was ex parte, it is true, so are 
admiralty, bankrupt and insolvent proceedings from neces- 
sity ; they all act under the supervision and direction of the 
court, at all times liable to be called to account or subject 
to be removed for omission or neglect of duty. The admin- 
istrator brings no adversary into court, but must meet all 
who choose to come ; his proceedings are in rem, and must 
be considered as entire and pending, until finished upon the 
basis they were begun. He had undertaken a trust and 
had entered into a contract and had given security for its 
faithful execution. By this contract, in reference to the laws 
in force at the time of its date, the duties of the administra- 
tor were fixed and the rights of the creditors and heirs were 
to be ascertained. 2 Serg. & Rawle,8. 2 Binn. 299. 

If this be not true, it.would be easy to point out the confu- 
sion and injustice of a contrary doctrine. Some creditors 
have been paid, others have received part and others nothing. 
And the administrator may have paid debts out of his own 
pocket, as he had a right to do, looking to the real estate to 
be reimbursed, &c. 

To show that the repeal of the law, even without a saving 
clause, could not affect an administration commenced and 
pending, the following authorities were cited. Dash vs. Van 
Kleek, 7 Johns. R. 485. 3 Dall. 397. 20 Johns. R. 212. 
17 Johns. R. 203. 3 Johns. Ca. 75. 16 Johns. R. 252. 
7 Johns. R. 309. 1 Kent’s Comm. 419. Vide also ordi- 
nances of congress of 1787, article 2, made perpetual by 
the act of 1802, section 5. R 

2. The repealing law however contains this saving clause, 
“this act shall not be construed to affect in any manner any 
suit or prosecution pending and undetermined; but’ the 
same shall be carried on to final judgment, and execution, 
agreeably to the provisions of any of said laws under which 
they are commenced, and the practice of the courts.” 

It is asked, what was the object of this saving clause, or 
Von. [.—3 O 
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rather what rights and interests was it intended to protect 
from the operation of repealing power. The rights and in- 
terests which the saving clause was to protect were all those 
various rights and interests upon which the laws repealed 
had acted or begun to act in a course of judicial proceeding; 
it is to affect not in any manner any suit or prosecution 
pending and undetermined, commenced under existing laws, 
or sanctioned by the practice of the courts. 

Prosecution is a word still more comprehensive than suit, 
and which cannot be subjected to technical restraints. It is 
not a technical term, though sometimes vulgarly used to sig- 
nify criminal proceedings. 3 T’homas’s Coke, 348. 

In addition, to show the sense in which the words suits, 
actions and prosecutions have been used by the legislature 
of Ohio, the Court will look at Land Laws, 323. 1 Ohio 
Laws, 8, 11. 2 Ohio Laws, 67. 3 Ohio Laws, 257, 284, 285, 
294. From these it appears, that these words have been used 
to embrace all manner of judicial proceeding when trans- 
ferring jurisdiction, upon passing from a territory toa state; 
in the organization of new counties and new courts. 

It has been said that this petition of the administrators 
for the sale of the land, &c. was pending, and that a quali- 
fied order had been granted in 1804, and that the order of 
1805 was supplementary. Now it is asked, whether this 
proceeding did not involve rights and interests as sacred, 
falling as completely within the mischiefs intended to be 
guarded against by the saving clause, as any adversary pro- 
ceeding which can be imagined. In 2 Serg. §& Rawle, 8, 
the court decides, that all the orders of sale are parts of the 
same proceeding, they rest upon the same foundation, and 
refer themselves back to the filing of the petition. It is 
therefore considered, that if the act of 1795 were repealed, 
it did not affect the administration. 

It has been shown that the common pleas was a court of 
original and almost unlimited jurisdiction, and that the prin- 
ciple that lands should be assets in the hands of administra- 
tors for the payment of debts, a principle unknown to the 
common law, had been early introduced into the colonies, 
and perpetuated after the revolution by nearly all the states, 
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and particularly by Pennsylvania, the powerful neighbour of 
Ohio; from whom were borrowed not only most of the princi- 
ples of her organic law but nearly all her first statutes. Now 
if the point of jurisdiction is established, it is claimed that 
the order of 1805, which authorised the sale of the lot in 
question, is valid until reversed ; it is res judicata, and cannot 
be impeached collaterally. It is not like the order of a 
judge of probate or any other judicial, whose powers are 
specified and limited. ‘The principle which this argument 
maintains pervades all the cases. “* What judges of the mat- 
ter have adjudged, is not traversable.” 1 Salk. 396. A con- 
trary principle applies only to courts of special limited juris- 
diction. 

It was hoped that as the defendant in error had elected 
the federal judiciary to decide upon his rights, he would 
have been content to abide by its wnbiassed decision; and 
that if those whom he has driven to battle were to fall, they 
would, at least, have the consolation which in legal warfare 
always arises from an unshaken confidence in the learning 
and integrity of the arbiter. It is known that it is the law 
of this forum, that in cases depending upon the laws of a 
state, this Court will adhere to the construction given by the 
superior court of the state, upon the universally recognized 
principle, that the judicial department of every government 
is not only competent to, but is the fit organ to expound 
its laws. But this rule, from the peculiar form of our go- 
vernments, is subject to these limitations, namely, that if 
the exposition of the local laws by the local judiciary con- 
flict with the constitution, the laws, or treaties of the United 
States, it is not binding upon this Court. To this rule, 
which is certainly correct, we yield unqualified approbation ; 
but deny its application. What is the reason upon which 
itis founded? Why does this Court, possessing so many 
superior advantages, yield an entire submission to state ad- 
judication? It is not from courtesy: but because natural 
justice requires it, since the local adjudication has become 
arule of property which regulates and settles the rights of 
meum and tuum, a permanent land mark which it would be 
mischievous to remove. Vide 5 Cranch, 184. 10 Wheaton, 
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199. 7 Wheaton,114. 5 Johns. Rep. 290. 9 Johns. Rep. 
424. 6 Johns. Rep. 387. 

Even if the statute of 1795 were repealed and had no 
saving clause, while the act requiring an equal distribution 
of insolvents’ estates continued in force, the court had juris- 
diction of the subject matter and could grant the order. 
And the order once granted could not be invalidated by 
showing, some twenty years afterwards, that the court erred: 
in point of fact, that the estate was solvent: for whether 
Ludlow’s estate was solvent or insolvent does not appear. 

This case having been continued under advisement since 
the last term, we are now met with a decision of the supreme 
court of Ohio, which it is said decides the merits of this 
controversy and concludes this Court. What influence this 
ought to have upon the judgment of this Court as to the law 
of the case, will now be considered. 

The decision in Ohio acts retrospectively and annuls past 
transactions, and not prospectively to regulate the future 
acquisition of property. It is the decision of the common 
pleas which settled the law, if competent to decide upon the 
subject matter, which is binding upon this Court until it is 
reversed. ‘The questions involved in this case, can only be 
decided by the principles of the common law; even the ques- 
tion whether a statute is repealed or not, can only be deter- 
mined by the rules of construction which it prescribes. If 
the supreme court had decided against the jurisdiction of 
the common pleas to grant the orders, perhaps it would have 
been conclusive upon this Court; but it sustains the jurisdic- 
tion. The order of 1805 is claimed to be an order of May 
term before the law was repealed, entered, nunc pro tune, at 
August term; and if not valid as an order of May, it is good 
as a supplemental order of August, and relates back to the 
petition; but the supreme court has decided, collaterally, that 
it was an act coram non judice. Alli these are questions 
which depend upon general principles, and not upon the 
exposition of local laws, and we think we have a right to ask 
the unbiassed decision of this Court upon them. 

This Court will never follow the law as decided by the 
local tribunals, unless it be settled by a series of decisions, 
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and is acquiesced in by the profession. Buf it is in this 
case asked to yield implicit obedience to an isolated case, 
in the decision of which the court was divided; a decision 
too, as it is solemnly believed, fraught with the most perni- 
cious and ruinous consequences; and which, unless the 
learning and justice of the profession are greatly mistaken, 
will never meet its approbation. 

The counsel for the plaintiff then proceeded to discuss 
the question of the constitutionality of the occupying claim- 
ant law. ‘The arguments upon this point for the plaintiff 
and the defendant, are stated in‘the opinion of the Court. 


Mr Garrard, for the defendants, after stating the case, the 
laws of the territory of Ohio, and the acts of the legislature 
of that state, which had been referred to by the counsel for 
the plaintiff in error, proceeded to say : 

In construing the act of 1803 it should be borne in mind, 
that the court of common pleas, created by it, is a limited 
and circumscribed tribunal in its jurisdiction; and that upon 
the law of 1803 it depends entirely for its existence. If it 
is a court of limited and not general jurisdiction, the distinc- 
tion between them is at once destroyed, if the exercise of 
general powers shall be deemed consistent with its limited 
character. 

The distinction between courts of limited and general ju- 
risdiction should not be abolished. Obligatory effect should 
not alike be given to acts of a court of limited jurisdiction, 
when they are done within their real, or by assumed powers. 
If a court of limited and circumscribed jurisdiction can le- 
gitimately exercise general powers, no good reason can be 
given why the court of common pleas should not be sustain- 
ed in assuming the peculiar powers and jurisdiction of this 
Court. If an assumed power is valid for one purpose and 
for one occasion, it is valid for all and every purpose. There 
is no rule of construction, by which the limited and circum- 
scribed jurisdiction of the court of common pleas, can be 
made so broad and reaching in its character, as to embrace 
the orders of 1804 and 1805. The rule of construction ap- 
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plicable to this case is well settled, and has never been de- 
viated from: it is, that the organic law of the court is the 
charter of its powers, and that it has no powers beyond that 
charter, except such as are necessarily incident to it, to carry 
into effect its orders, judgments, and decrees. Such was 
the rule of construction under which the court of probate 
and orphans’ court acted, who possessed the same power 
with the court of common pleas, under their respective or- 
ganic laws. The power to order the sale of an intestate’s 
real estate, by his administrators, was exercised by the or- 
phans’ court only in virtue of the act of 1795. That act 
does not extend to the court of common pleas, but is con- 
fined in its terms. The law of 1803 does not extend that 
power to them by any express grant; nor can it be implied 
by any reasonable interpretation of that act. The power 
therefore did not exist, and the orders are consequently “ co- 
ram non judice.” 

Should the jurisdiction of the court of common pleas be 
sustained, it will then be contended that the act of 1795 
was repealed prior to the granting of cither of the orders in 
evidence. 

1. The act of 1795 was repealed by the act of the 18th 
of February 1804, which took effect the Ist day of May 1804, 
entitled an act “ defining the duties of executors and admin- 
istrators on wills and intestates’ estates.” This act strictly 
confines the duties and powers of executors and adminis- 
irators to the personal estate of the deceased,—it directs 
how letters of administration shall be granted,—what powers 
they shall confer,—how administrators shall proceed,—how 
they shall be called to account;—and it repeals “ all laws 
and parts of laws contrary to the provisions of this act.” 
The intention of this law was to point out and define the 
whole duties and power to be exercised by executors and 
administrators in future, and it restricts them to the person- 
alties of the deceased; a power to sell the real estate does 
not seem to be contemplated by this statute in any of its 
provisions, either by a direct grant or by reference to former 
and existing laws, giving such power; but it repeals all laws 
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and parts of laws contrary to the provisions of this law. A 
power in the administrator to sell the land and pass the title 
of an intestate’s real estate is certainly inconsistent with and 
contrary to the provisions of a law, that undertakes to pre- 
scribe the whole duties and powers of executors and admin- 
istrators, and limits their management to the personal estate. 
And whilst this spirit continued to direct the minds of the 
first legislatures of the state, it is a reasonable and legitimate 
presumption to say that whenever they undertook to legislate 
upon any particular subject, they made all regulations and 
provisions required by the exigences of the country. That 
they intended by this act to define the whole duties and 
powers of executors and administrators, and limit them to 
those prescribed by this statute itself, which repeals all laws 
and parts of Jaws contrary to its provisions. 

2. It was repealed by the act of 1805, entitled “an act 
defining the duties of executors and administrators on wills 
and intestates’ estates, and providing for the appointment of 
guardians.” ‘This act was passed in connexion with two 
other laws relative to the same matter,—one directing the 
manner of executing, proving and recording wills and codi- 
cils; and the other directing the distribution of insolvents’ 
estates. All of these laws restrict the duties of executors 
and administrators, and the powers of the courts to the per- 
sonalties of the deceased; and each of them contains a re- 
pealing clause, and the first, all laws upon the same subject. 
If the law of 1795 was then in force it was certainly repealed ; 
as it was upon the same subject with this act. By a refer- 
ence to the statute book of this year it will be seen that the 
legislature of 1804-5 took upon themselves in an especial 
manner the character and duties of revisors of the laws then 
in force ; and they adopted a system which underwent little 
or no change till 1808. They passed a general repealing 
law which will be noticed hereafter. They passed a general 
law regulating judgments and executions, incorporating in 
it provisions entirely new, and repealed all other laws upon 
that subject. That the three laws above mentioned were 
treated and considered as the only laws in force from their 
passage till 1808, is evidenced by the fact that the law of 
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the 18th of February 1808, which incorporates the provisions 
of these three laws into one, repeals these laws by a special 
reference to them as the only laws then in force upon the 
subject. Land Laws, 459. 

3. The act of 1795 was repealed by the act of the 22d of 
February 1805, entitled “an act repealing certain laws.” 
Land Laws, 473. The first section repeals all the laws 
adopted by the governor and judges prior to the Ist of Sep- 
tember 1799. The act for the settlement of intestates’ 
estates, having been adopted prior to that period, was cer- 
tainly repealed by this act; and all proceedings by adminis- 
trators subsequent to the Ist of June 1805, which assumed 
the act of 1795 as their basis, were null and void, unless 
they were such as came within the meaning of the saving 
clause of the second section. 

The second section provides, “that nothing in this act 
contained, shall be so construed as to affect in any manner, 
any suit or prosecution now depending and undetermined, 
but the same shall be carried on to final judgment and exe- 
culion, agreeably to the provisions of any of said laws under 
which the suit or prosecution may have been commenced, 
and the practice of the courts.” It was contended by the 
defendant’s counsel, that the clause not only saved the un- 
executed power derived under the order of 1804, but that it 
saved a power in the court of common pleas to go on and 
make additional and supplemental orders ad infinitum, by 
relation to the first. ‘To support these propositions, it was 
maintained that such was the intention of the statute by a 
fair construction of the terms used ;—and secondly, that the 
legislature had not the constitutional power, under the cir- 
cumstances of the case, either to annul the order of May 
1804, although no rights had been acquired by a sale under 
it, or to repeal the act of 1795 so as to prevent the court 
from making new and additional orders. 

In determining the correctness of the first position, as to 
the meaning of the saving clause, we must look to the lan- 
guage of the statute. The repeal is not to aflect in any 
manner any “ suit or prosecution.” The definition is thus 
given of the term suit—* the lawful demand of one’s right,” 
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or, inthe words of Justinian, “ jus prosequendi in judicio quo 
alicui debetur.” 3 Blackstone's Commentaries, 116. If a 
“ suit” means the lawful demand of one’s right, there neces- 
sarily must be some one to make the demand, and some one 
of whom the demand is made, through the medium of a 
court, and these parties receive the names of plaintiff and 
defendant. The one complains of the violation of his rights, 
either growing out of contract or torts committed ; the other, 
defending himself against the injury complained of, either 
denies the contract or tort, or shows that the one has been 
satisfied, or the other justified. See also, 6 Wheat. 407. 6. 

The term prosecution, both technically and in common 
parlance, when applied to the proceedings of a court, relates 
exclusively to criminals, or to suits upon penal statutes. If 
a murder is committed, the perpetrator is prosecuted by the 
state. So with perjury, rape, arson, and the various degrees 
of felony—the state is plaintiff, complaining of wrongs and 
violations of her statutes. ,There are also various statutes 
attaching penalties in money for the performance or non- 
performance of certain acts—when the one is done or the 
other neglected, prosecutions are commenced in the name 
of the state for the amount of the penalty. 

But the terms “ suit and prosecution” are fully explained 
(if they needed any explanation) by the subsequent part of 
the saving clause. It provides that the “ suit or prosecution” 
depending and undetermined, shall be carried on to final 
“ judgment and execution.” [t is wholly immaterial whether 
the term “ suit or prosecution” is attempted to be applied to 
the order of 1804, or the subsequent petition and order of 
August term 1805. If it is said that the unexecuted order 
of 1804, is saved by the term “ suit or prosecution,” it may 
be asked, who is the plaintiff in the order? To what tri- 
bunal was the appeal made? And against whom was the 
complaint made? What judgment was the order to be 
“carried onto?” Against whom and for whose benefit was 
the judgment to be entered? ‘These queries unquestionably 
show that the terms “ suit or prosecution” cannot be applied 
to the order of 1804, or to the subsequent petition and order 
of 1805. But the “ suit or prosecution” is to be carried on 
Vou. I1.—3 P 
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not only to “final judgment,” but also to “ execution.” The 
term “execution” is certainly used here in the technical 
sense of the word, as applied to the final process of the 
court, in the hands of its executive officer, to carry into 
effect its orders, judgment, and decrees. An execution is 
defined to be the “ putting the sentence of the law in force. 
This is performed in different manners, according to the na- 
ture of the action upon which it is founded, and of the judg- 
ment which is had or recovered.” 3.Blackstone, 412, title 
Execution, chap. 26. 

Neither the order of 1804, or the subsequent petition and 
order of August 1805, can, by any reasonable interpretation 
of language, be’ construed into a “ suit or prosecution :”— 
neither was “ pending and undetermined” at the time the 
repealing law took eflect;—neither of them was a proceed- 
ing of a character upon which a judgment could be entered 
or an execution issued; they are, therefore, clearly without 
the saving clause of the general. repealing law of 1805. 

sut to this it is replied, that the legislature had not the 
constitutional power to repeal the law of 1795, so as to affect 
either the order of 1804, or the subsequent order of 1805. 
It is said that by the laws in force at the “ death of Ludlow, 
and when administration was granted, the real estate of an 
intestate was assets in the hands of his administrators; and 
that by these laws the rights of the administrators, creditors, 
distributees and heirs in the estate should be ascertained 
and settled. That the rights of the creditors to look to the 
real estate in the hands of the administrators as assets, had 
attached—that their rights had been recognized by the 
court, and the administrators had instituted the only suit 
known to the law to enforce them.” 

If these orders and proceedings were withdrawn from the 
scope of constitutional legislation, and the law of 1795 ren- 
dered perpetual, it was in virtue of the constitution and the 
ordinance of congress. 

What are the facts relative to the order of 1804, and what 
rights had been acquired under it at the date of the repeal 
of the act of 1795, that were shielded by the constitution 
and ordinance? It is in evidence, that at the May term 
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1804, of the court of common pleas, the administrators of 
Ludlow applied for and obtained an order to sell a portion 
of the estate of said Ludlow. No sale, however, was made 
of any portion of his real estate till August and September 
1805, in the county of Hamilton. None had ever been 
offered under that order at public sale; no purchase had 
been made, no contract had been entered into, that was 
within the power conferred by the order. The order re- 
mained a naked authority or power to sell; it was unexe- 
cuted either in whole or in part; it was dependent upon the 
statute for its validity, and when that was repealed, the 
order fell with it. The rights of the creditors were in no 
better or worse condition by the repeal of the law; they re- 
mained as they did at the death of Ludlow, susceptible of 
having the lands charged with them in case of a deficiency 
of the personal estate. If in fact the court of common 
pleas had jurisdiction under the act of 1795, and it was in 
force at the date of the order of 1804, and in virtue of that 
order the administrators had proceeded to sell at public sale 
the real estate of Ludlow, prior to the repeal, but had not 
finally executed the title papers » it would be a fair and ie- 
gitimate construction of the repealing law, to say that the 
rights of the purchasers thus acquired, would be saved by 
the reservation of the repealing law, and the administrators 
would, under those circumstances, have been authorized 
to proceed and complete the title to the purchasers. 

The order of 1804, and the rights of the creditors under 
it, were, at the time of the repeal, as legitimate subjects of 
legislation, as the execution laws of the state are, which 
have undergone various changes and modifications without 
reference to the contracts of individuals. Cited M’Cormac 
vs. Alexander, 2 Ohio Rep. 76. 

What were, in fact, the rights of the creditors of Ludlow 
at his death? They consisted of debts due from him as 
evidenced by open account, or by bonds or notes of hand. 
Now these are the rights which, it is said, were so incorpo- 
rated with, and mixed up with the laws existing at his 
death, that the repeal of those laws impaired the obligation 
of his contracts. 
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These rights, in their amount and their character, were as- 
certained and fixed by the contracts of the parties. The 
right to demand, and the obligation to pay, are the conse- 
quences of contract. ‘The repeal of the act of 1795 neither 
takes away the right to demand, nor diminishes nor dis- 
charges the obligation to pay. ‘he amount and quality of 
the rights of his creditors were left by the repealing law 
exactly as they were fixed by the parties ; and the obligation 
to pay, and the liability of his estate to answer the demand 
of his creditors, are as valid and perfect as they were prior 
to the repeal. ‘The law does not assume that the debts due 
shall, from its passage, be considered paid, and the estate 
discharged ;—it does not purport to absolve the estate from 
the contracts of Ludlow, in any other manner than by the 
payment of the uttermost farthing. Ifit lessened the rights 
of the creditor, and impaired the obligation of the debtor, 
it would not only fill the spirit, but the letter of the inhibit- 
ing clause. 

Whatever power the order may haye conferred on the 
administrators, or whatever rights the creditors may have 
had, to have their debts collected through that particular 
mode of enforcing their collection, they were all alike de- 
rived through, and dependent upon, the legislation of the 
country ;—and it is held to be consistent with sound princi- 
ples and the decisions of this Court to say, that so long as the 
order remained unexecuted, neither purchaser nor creditor 
had such vested rights under it, as were drawn out of the 
scope of legitimate legislation. Ifthe order itself, or the 
supposed vested rights of the creditors to have that order 
executed, were the result of the contracts of the parties, 
and not the effect of the operations of a law, which in no 
manner entered into or became a part of their contracts, 
they might with some propriety be said to be embraced 
within the constitution. 

All the arguments of the defendant’s counsel, whatever 
form they may have assumed, have been refuted by the very 
learned and unanswerable opinion of the chief justice of the 
United States in the case of Ogden vs. Saunders, 12 Whea- 
ton’s Reports, 332 to 357. Ue seems to have established 
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incontrovertibly the converse of the proposition, contended 
for by the defendants in this case. He has shown that the 
right to contract is not conferred by society, but is a natural 
original right, brought by each individual into society ; and 
that the obligation of contracts is not the result of positive 
law, but is intrinsic, and is conferred by the act of the par- 
ties. ‘The right to coerce the performance of a contract, 
although as much a natural right as the right to contract; 
yet it is surrendered by every individual when he comes into 
a government of laws, and this surrender imposes the duty 
on the government to furnish adequate remedies. The de- 
fendant’s counsel assume that the right to regulate the re- 
medy, and to modify the obligation of a contract, are the 
same—that the obligation and the remedy are identical— 
that they are synonymous—two words conveying the same 
meaning. ‘The answer to this shape of the argument, is 
plain and simple. ‘The obligation of a contract is coeval 
with the contract itself—it originates with the contract, and 
exists with it anterior to the time of performance. The re- 
medy operates upon a broken contract, and its office is to 
enforce a pre-existing obligation. Obligation and remedy, 
or right and remedy, are therefore not identical—they ori- 
ginate at different times, and are derived from different 
sources—the one flows from the act of the parties—the 
other is furnished by the government. 

The counsel themselves shrink from the conclusions to 
which their doctrines must inevitably lead, and attempt to 
show that such would not be their consequences ; but they 
can not be disguised. If the rights of the creditors of Lud- 
low to have their debts collected under the remedial laws in 
force at the date of their contracts or at his death, were such 
as were withdrawn from subsequent legislation, by that clause 
of the constitution, inhibiting “the passage of any law im- 
pairing the obligation of contracts,” and a sale could legally 
be made one day after the repealing law took effect; the 
same principle can be extended to all cases without regard 
to time or circumstances. The act of 1795 would be made 
perpetual in the settlement of anestate. The order of 1804 
would be a springing use, or power in the administrators, 
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which they could go on to execute at their pleasure, regard- 
less of the subsequent alterations and modifications of the 
laws regulating the passage of lands from one to another. 
The power to modify the remedial law, necessarily includes 
the power to repeal it; and this doctrine equally excludes 
both. 

Upon the subject of this repealing law of February 22d, 
1805, another argument has been pressed into the service, of 
a very singular character. However out of place it is con- 
sidered, still it has been urged so often, so seriously, and 
by so many different gentlemen, that it ought not to be 
passed in silence. 

In the session of 1804 and 1805, (Vol. III. 164,) the same 
legislature that enacted the repealing law, also enacted a 
statute providing for the appointment of guardians to lunatics 
and others. ‘This latter statute passed January 15, 1805, 
and the 2d section contains a provision similar to that of the 
law, on the same subject, of 1792, with a variation of phra- 
seology, using the word “are,” instead of “ may or shall.” 
*‘ Out of the real estate, in such manner as executors and 
administrators are by law enabled to discharge the debts of 
deceased persons,” &c. It is urged that all the acts of the 
same session should be taken and considered together as 
one statute. And that, upon this construction, the clause 
here quoted, is to be considered as a declaration that no re- 
peal of the law of 1795 was intended. 

The answer already given, to the attempt to create or set 
up a law, by indirect legislation of this nature, applies with 
equal force here. But in this place the argument is de- 
stroyed by other considerations. The last enactment of the 
same session controls the first, if they are in terms contra- 
dictory or inconsistent. If, in January, the law of 1795 was 
supposed to be in force, and if the reference to it may be 
regarded as a legislative declaration of an intention to con- 
tinue it; the subsequent enactment of February expressly 
repealing it, must nevertheless have operative effect. And, 
adopting the principle of construction insisted upon by the 
other side, this consequence follows: the reference in the 
act of January to the existing law, adopts or revives it for 
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the special purpose declared ; but cannot, contrary to the re- 
pealing act, continue it in force for any other purpose. 

There remains one point more to be disposed of, in rela- 
tionito the order of 1805. It is not denied that the order of 
May 1804 excludes from its operations the lot now in dis- 
pute, and that the defendants are thrown entirely upon the ~ 
order of August term 1505, to make out their defence. As 
an order of August term 1805, it.is liable to all the objec- 
tions made to the order of 1804, with this additional and 
unanswerable one, that it was applied for and obtained, after 
the repealing act took effect. It is attempted, however, to 
obviate this objection, by showing that the order was really 
applied for and granted at May term 1805, prior to the tak- 
ing effect of the repealing law; but that it was, through the 
negligence of the clerk, not entered till the subsequent 
term, “ nunc pro tunc.” 

If this order can be sustained for any beneficial purpose, 
in this*controversy, as an order of May term 1805, it must 
be upon the principle that a court of record is not bound to 
keep a record, but that its proceedings are matters which 
can be sustained and preserved in the minds of its officers. 
In this instance, it is an order of May term, only by the tes- 
timony of one of the judges, who then composed the court. 

Admit, for the sake of argument, that the court of com- 
mon pleas had the power to make the order at the May term, 
yet that power had ceased before the August term, by force 
of the repealing law, and it was as competent for them to 
grant a new order upon an original application, as it was to 
enter this one “ nunc pro tunc.” 

But suppose the law of 1795 had not been repealed, and 
the jurisdiction of the court should be admitted, still it is 
contended, that upon well settled principles, heretofore re- 
cognised by this Court, the order could only be regarded as 
the judicial act of the court, from the time it actually be- 
came a matter of record ; and the fact that the court attempt- 
ed to give it an operative character, prior to its having been 
entered of record, by ordering it to be entered “nunc pro 
tunc,” gives it no additional validity. If, indeed, the order 
had been regularly applied for, and the records of the court 
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Surnished evidence of that fact, and the order had been 
granted, but neglected to be entered by the clerk, and pres 
vious to the next term the administrators had gone on to sell, 
under the belief that the officers of the court had donetheir 
duty, and purchasers had paid their money upon the faith of 
the validity of the proceeding ; it is not doubted, that at a 
subsequent term, it could be entered and held valid. 

The records themselves would furnish evidence of the 
proceedings in part, and the remainder might be substituted: 
—but its validity, as the order of a previous term, could 
only be supported upon the principle, that rights had been 
acquired in good faith, under a due execution of the power 
intended to be conferred by the order. It would be to pro- 
tect and make good that which had already been done in 
good faith, and under the supposition that the proceedings 
of the court were spread upon its records; but it cannot be 
made the order of May term, merely to give colour to ‘the 
power of the court, and to support proceedings which took 
place subsequent to August 1805. 


Mr Chief Justice Marsuatt delivered the opinion of the 
Court. 

This cause was fully argued at the last term on the vali- 
dity of the deed made by the administrators; and several 
acts, which were supposed to illustrate that question to which 
it is unnecessary now to refer, were cited and relied on. As 
it was a question of great interest, on which many titles de- 
pended, which was to be decided entirely by the statutes of 
Ohio ; and as the Court was informed that the very case was 
depending before the highest tribunal of the state, the case 
was held under advisement. The cause depending before 
the state court, which was an ejectment for other land sold 
by the same administrators under the same orders of the court 
of common pleas, has been since decided, and the supreme 
court of the state has determined: 

1. That there was no law in the territory prior to the act 
of 1795, authorizing administrators to sell the lands and 
tenements of an intestate. 
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2. That this law was repealed, and ceased to have effect 
from and after the Ist day of June 1805. 

3. That the order of the court of common pleas of May 
term 1804, directing the administrators of Israel Ludlow to 
sell a part of the real estate of said Ludlow for the payment 
of his debts, did not embrace the premises in question. 

4. That the parol testimony offered in evidence to prove 
an order of sale at the May term 1505, was incompetent. 

5. That the order of the said court at the August term 
1805, was coram non judice and void; and that the lessors 
of the plaintiffs could not be divested of their title, in con- 
sequence of any act done in pursuance of that order. 

At this term the cause has been again argued, and the 
counsel for the plaintills in error have made several points 
which they suppose to be still open. 

They contend, that the repeated declaration of this Court, 
that it will conform to the construction of the statutes of a 
state made by its own tribunals, does not apply to the decision 
respecting the order made in August 1805. They insist that 
the power of the court to make this entry as of the May term 
preceding, depends upon the common law, not on the statutes 
of Ohio, and that the question is still open for discussion. 

Supposing it to be open, they maintain that the omission 
to enter the order in May, when it was made, was a clerical 
misprision, which the court might correct in August, and 
enter the order as of May term. It has, they contend, the 
the same effect as if it had been actually entered in May ; 
and, allowing this, the subsequent repeal of the Jaw before 
the sale was made, could not aflect the power to sell which 
was given by the order, and therefore the sale is valid. 

To sustain this argument, all the propositions on which it 
rests must be true. The decision of the state tribunal must 
be of a character which this Court will consider, undoubt- 
edly, with great respect, but not as conclusive authority. The 
court of common pleas must have had the power in August, 
after the repeal of the law under which the order was made, 
to enter it as of May, and the administrators must have had 
the power to sell in virtue of the order, after the law by au- 
thority of which it was made, had been repealed. If the 
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plaintiffs in error have failed in sustaining any one of these 
propositions, the conclusion which has been drawn from 
them is not supported. 

The judges are not united in opinion on these several pro- 
positions, but concur in thinking that the conclusion drawn 
from the whole of them is not sustained. The power of the 
inferior courts of a state, to make an order at one term, as of 
another, is of a character so peculiarly local, a proceeding 
so necessarily dependent on the judgment of the revising 
tribunal of the state, that a majority considers that judgment 
as authority, and we are all disposed to conform to it. 

But, were this question entirely open, the considerations 
which appear to have influenced the judgment of the supreme 
court of Ohio, are certainly entitled to great weight. That 
a court of record, whose proceedings can be proved by the 
record alone, should, at a subsequent term, determine that 
an order was made at a previous term, of which no trace 
could be found on its records, and that too after the repeal 
of the law which gave authority to make such an order; isa 
proceeding of so much delicacy and danger, which is liable 
to so much abuse ; that some of us question the existence of 
the power. 

In the case, as depending before this Court, there is still a 
stronger objection to the validity of the order of August 
1805. IJts language does not import that the administrators 
had applied to the court at the preceding May term, for an 
extension of the order of May 1804, and that the court had 
granted their application, and made the order, which the 
clerk had omitted to enter, and that therefore the order is 
now made, with a direction that it should be entered as of 
May. Thisis not itslanguage. It makes no allusion to any 
proceeding in May. It purports to have been made on an 
original application by the administrators, in August, for an 
extension of the order of May 1804. On this original appli- 
cation, the court allows the administrators to sell the house 
and lots in Cincinnati, and adds, “ this entry to be considered 
as of May term 1805.” The entry, on its face, does not im- 
port to be the correction of the record, by placing on it an 
order which had in fact been made in the preceding May, 
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and which the clerk had omitted to enter; but to be an ori- 
ginal proceeding in August, to which the court by its own 
authority gives a retrospective operation. If any explana- 
tory testimony could have been received in the circuit court, 
none was offered. That court was required to infer from 
the words, “ this entry to be considered as of May term 1805,” 
that it was in fact made at that term, and that the clerk had 
totally omitted it. The certainty which is necessary in ju- 
dicial records, and the principle that they prove themselves, 
forbade the court to draw this inference. The law being 
then repealed, the order was certainly, coram non judice. 

It is also the opinion of one of the judges, that had the 
order even been made in May term, the repeal of the law 
before the sale, terminated the power to sell. 

The counsel for the plaintiffs in error have also contended, 
that the interest of the administrators in the real estate, as 
trustees for the creditors, was a vested interest, which the 
repeal of the law could not divest ; and that they might pro- 
ceed to sell under the sanction of an order made even after 
the law was repealed. 

This is a point on which we cannot doubt. The lands of 
an intestate descend not to the administrators, but to the 
heir. They vest in him, liable, it is true, to the debts of his 
ancestor, and subject to be sold for those debts. The ad- 
ministrator has no estate in the land, but a power to sell 
under the authority of the court of common pleas. This is 
not an independent power, to be exercised at discretion, 
when the exigency in his opinion may require it; but is con- 
ferred by the court in a state of things prescribed by the 
law. The order of the court is a pre-requisite, indispensable 
to the very existence of the power; and if the law which 
authorised the court to make the order be repealed, the 
power to sell can never come into existence. ‘The repeal of 
such a law divests no vested estate, but is the exercise of a 
legislative power which every legislature possesses. The 
mode of subjecting the property of a debtor to the demands 
of a creditor, must always depend on the wisdom of the le- 
gislature. 

It is also contended that the jurisdiction of the court of 
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common pleas, in testamentary matters, is established by the 
constitution, and that the exclusive power of the state courts 
to construe legislative acts does not extend to the paramount 
law, so as to enable them to give efficacy to an act which is 
contrary to the constitution. 

We cannot admit this distinction. The judicial depart- 
ment of every government is the rightful expositor of its 
laws; and emphatically of its supreme law. If in a case 
depending before any court, a legislative act shall conflict 
with the constitution, it is admitted that the court must ex- 
ercise its judgment on both, and that the constitution must 
control the act. The court must determine whether a re- 
pugnancy does or does not exist; and in making this deter- 
mination, must construe both instruments. ‘That its con- 
struction of the one is authority, while its construction of 
the other is to be disregarded, is a proposition for which 
this Court can perceive no reason. 

But, had the question never been decided in Ohio, this 
Court can perceive no sufficient ground for declaring, that 
the legislature of the state might not repeal the law by 
which the court of common pleas was authorized to direct, 
in a summary way, the sale of the lands of an intestate. 
*¢ Jurisdiction of all probate and testamentary matters,” may 
be completely exercised, without possessing the power to 
order the sale of the lands of an intestate. Such jurisdiction 
does not appear to us to be identical with that power, or to 
comprehend it. The constitution did not mean and could 
not mean, to deprive the legislature of the power of exer- 
cising its wisdom on a subject so vitally interesting to the 
people ; nor do its words convey such an intent. Were it 
even true, which we cannot admit, that the constitution 
established the jurisdiction of the court of common pleas in 
the case, still the legislature might prescribe the rule by 
which that jurisdiction should be exercised. 

We are satisfied that there was no error in the instruction 
given by the circuit court to the jury. 

The plaintiffs in error contend that the court erred in 
overruling the motion to appoint commissioners to value the 
improvements in pursuance of the occupant law of Ohio; 
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and in rendering judgment without conforming to that law. 
The first section of the act provides that “ an occupying 
claimant,” citcumstanced as was the plaintiff in error, “ shall 
not be evicted or turned out of possession, untihe or she 
shall be fully paid the value of all lasting and valuable im- 
provements made by such occupying claimant,” “ previous to 
receiving actual notice by the commencement of suit;” &c. 
“unless such occupying claimant shall refuse to pay the 
person so setting up and proving an adverse and better title, 
the value of the land without the improvements made there- 
on,” &c. 

The 2d section proceeds to direct the court to appoint 
commissioners to make the valuation, which had been pre- 
scribed by the preceding section. ? 

The counsel for the defendant in error insists that this 
law is repugnant to the 10th section of the first article of the 
constitution of the United States; and to the ordinance of 
1787 for the government of the north western territory. 

This Court does not think that these questions properly 
arise in the present actual state of this controversy. The 
7th amendment to the constitution of the United States de- 
clares that “in suits at common law, where the value in 
controversy shall exceed twenty dollars, the right of trial by 
jury shall be preserved.” ‘This is a suit at common law, and 
the value in controversy exceeds twenty dollars. The con- 
troversy is not confined to the question of title. The com- 
pensation for improvements is an important part of it, and 
if that is to be determined at common law, it must be sub- 
mitted to a jury. 

It has been said that the occupant law of Ohio, must, in 
conformity with the 34th section of the judicial act, be 
regarded as a rule of decision in the courts of the United 
States. 

The laws of the states, and the occupant law, like others, 
would be so regarded independent of that special enact- 
ment; but the exception contained in that section must be 
regarded likewise. ‘The law, so far as it consists with the 
constitution of the United States and of the states of Ohio, 
is a rule of property, and of course a rule of decision in the 
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courts of the United States; but that rule must be applied 
consistently with their constitution. 

Admitting that the legislature of Ohio can give an occu- 
pant claifigant a right to the value of his improvements, and 
can authorize him to retain possession of the land he has 
improved, until he shall have received that value; and as- 
suming that they may also annex conditions to the change 
of possession, which, so far as they are constitutional, must 
be respected in all courts; still that legislature cannot 
change radically the mode of proceeding prescribed for the 
courts of the United States; or direct those courts, in a trial 
at common law, to appoint commissioners for the decision 
of questions which a court of common law must submit toa 
jury. % 

But this inability of the courts of the United States to 
proceed in the mode prescribed by the statute, does not de- 
prive the occupant of the benefit it intended him. The 
modes of proceeding which belong to courts of chancery 
are adapted to the execution of the law; and to the equity 
side of the court he may apply for relief. Sitting in chan- 
cery, it can appoint commissioners to estimate improvements 
as well as rents and profits, and can enjoin the execution of 
the judgment at law until its decree shall be complied with. 
If any part of the act be unconstitutional, the provisions of 
that part may be disregarded while full effect will be given 
to such as are not repugnant to the constitution of the Uni- 
ted States or of the state or to the ordinance of 1787. The 
question whether any of its provisions be of this description, 
will properly arise in the suit brought to carry them into 
effect. 

We think there is no error in.the judgment, and it is af- 
firmed with costs. 
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The branch bank of the United States, at Lexington, Kentucky, discounted a pro- ail 
missory note, reserving interest thereon, at the rate of six per centum per an- | 2p & 
num ; it being agreed that the owner of the note should receive the proceeds ~Qp U7 
of the discount in notes of the bank of Kentucky, at their nominal value, al- ae 
though the same were at the time of no greater current value than fifty-four per 2p 527 
cent. of the said nominal value. Held, that the contract was usurious, and void; — — 
and that the bank could not recover of any of the parties to the discounted 2p 527 
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note. | 66f 244 

A fraud upon a statute is a violation of the statute. [536] | <9 52% 
A profit made, or loss imposed on the necessities of the borrower, whatever form, T1459) 
shape, or disguise it may assume, where the treaty is for a loan, and the capi- on 527 

tal is to be returned at all events, has always been adjudged to be so much ; 


profit taken upon a loan, and to be a violation’ of those laws which limit the 
lender to a specific rate of interest. According to this principle, the lender in lasee on 
this case has taken forty-six per cent. for three years, or at the rate of about | R64 751 
fifteen per cent. per annum above his prescribed interest. This is contrary to 
the provisions of the charter of the bank of the United States, and against| 29 = 
law. [537] — 
Reserving interest as discount, is the same as taking the same; since it can- , ~ A 
not be permitted by law to stipulate for the receipt or reservation of that “oof 435 
which it is not permitted to receive. In those instances in which courts are 
called upon to inflict.penalties upon the lender, whether in a civil or criminal 
form of action, it is necessarily otherwise ; for there the actual receipt is gene- 
rally necessary to consummate the offence. But where the restrictive policy 
of a law alone is in contemplation, we hold it to be an universal rule, that it 
is unlawful to contract to do that which itis unlawful to do. [538] 
The charter of the bank of the United States forbids the taking of a greater rate 
of interest than six per centum, but it does not declare a contract on which a 
greater interest has been taken or reserved, to be void. Such a contract is 
void upon general principles. Courts of justice are instituted to carry into 
effect the laws of a country, and they cannot become auxiliary to the violation 
of those laws. There can be no civil right where there can be no legal remedy ; 
and there can be no legal remedy for that which is itself illegal. [538] 





THIS case came up, on a certificate of the judges of the 
circuit court for the district of Kentucky ; they being opposed 
in opinion. 

The action was upon a promissory note signed by the de- 
fendants, bearing date the 7th of February 1822, by which 
they promised to pay to the president, directors and com- 
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pany of the bank of the” United. States or order, on the 7th 
of February 1825, five thousand dollars with interest at the 
rate of six per centum per annum from the date. 

The following indorsement is on the note : 

“Mem. Interest is to be charged on this note from the 
2ist day of May 1822-only,“ind not from the 7th of Februd#¥ 
1822 within mentioned, the former being the day on which 
the amount was actually received by the makers of this note. 

(Signed) H. Cray, 

The declaration being in the usual form, the defendants, 
Waggoner, Wagley and Miller pleaded as follows: 

“That they ought not to be charged with the said debt 
by virtue of the said supposed note or writing, because they 
say, that they executed the said note at the instance and for 
the accommodation of the said Owens, and with the view of 
making him to obtain a loan of the money from the bank of 
the United States, upon the discounting of said note ; and 
defendants alleged that afterwards, to wit, at, &c. the said 
Owens presented the said note for discount to the president 
and directors of the office of discount and deposit of the 
bank of the United States at Lexington, Kentucky, and that 
the president and directors of the said office, then and there 
failed to discount the said note or make any loan thereon; 
and that after the rejection of the said note as aforesaid 
at Lexington in Kentucky, to Wit, on the 3ist day of May 
1822, it was unlawfully, usuriously and corruptly agreed ‘by 
and between the said plaintifis, by their agents, managers 
and servants employed in the management and business of 
said office, and the said Owens, that they the said. plaintiffs 
would receive and discount said note, and that the said Owens 
should receive from them therefor notes of the bank of Ken- 
tucky or its branches at the nominal value of said notes; and 
for the forbearance and loan aforesaid, that said Owens 
would pay said note in current money of the United States 
when it feJ] due, with interest at the rate of six per cent. per 
annum from the 7th day of February 1822, and they aver, 
that in pursuance of said Cerrupt and unlawful agreement, 
the said note was delivered to the said plaintiffs at their said 
Lexington office upon the terms aforesaid, they advancing 
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and loaning therefor, as the whole and sole consideration of 
said note (after deducting a large sum from the amount of 
said note for discount) to wit, the sum of ¢ in notes 
of said bank of Kentucky, counted and rated at their nomi- 
nal value. And said defendants aver, that at the time said 
note was discounted as aforesaid, the notes of said bank of 
Kentucky and its branches were generally depreciated, so 
much so that one hundred dollars thereof nominally were 
of the value of fifty-four dollars only or less, and current 
enly at that depreciation for greater or smaller sums, to wit, 
at, &c. And the said defendants aver that said transaction 
and dealing was contrary to law and the fundamental arti- 
cles of said corporation, and the said note founded upon a 
corrupt and usurious consideration, the said plaintiffs reserv- 
ing a greater interest than at the rate of six per cent. per 
annum upon the value of the notes loaned by them as afore- 
said, and this they are ready to verify. Wherefore, &c.” 
To this plea, the plaintiffs by their attorney demurred(a). 


(a) The demurrer entered in this case, prevented that investigation of the facts 
attending the transaction, which was the subject of the suit; and by which the 
plaintiffs would have been enabled to present the circumstances under which 
the loan was made to the drawer of the note, so as to fully vindicate the institu- 
tion from any charge of intentional violation of the provisions of the charter of 
the Bank of the United States, or the general rules of law. The following authen- 
tic and explanatory statement has been furnished to the reporter. 

The note in this case is joint and several, and was not offered, as the plea 
suggests, for a loan in the ordinary course of discount, in United States bank notes, 
or specie ; (it being generally known that the Lexington office was at that time 
restrained from making such loans) but specially for notes of the bank of Ken- 
tucky. These notes had been received by the bank of the United States, at 
their office at Lexington, at their nominal specie value, a part of them being for 
government deposits ; they had always preserved that value to the bank, by the 
balance being liquidated, and interest being paid by the bank of Kentucky perio- 
dically, and by the actual payment in specie, within afew (six) months after the 
loan to Owens, of the balance due. The bank therefore would have received in 
specie from the bank of Kentucky, the amount loaned to Owens with its interest, 
in addition to the sum actually paid, had the loan not been made to him. The 
public exhibits of the bank of Kentucky, at the time of the loan, and before and 
since, have shown its entire ultimate ability to pay its notes and deposits in spe- 
cie ; and individuals have, in a great number of instances, received from that bank 
by compromise on time, or by assignments of its discounted notes, or by recovery 
on suit, the nominal amount of their notes and deposits in specie. The great issue 
of commonwealth bank notes at the period referred to, and their free reception 
by the bank of Kentucky in payment of its debts had, however, the effect of giv- 
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Upon the argument of the demurrer, the following ques- 
tions arose, namely: 

1. Whether the facts set forth, and the averments in said 
plea, make out a case in which the corporation has taken 
more than at the rate of six per cent. per annum, upon a 
loan or discount, contrary to, and in violation of the 9th rule 
of the fundamental articles of the constitution of the corpo- 
ration ? ’ 

2. If the plea does make out such a case, whether the 
notes sued on, or the contract therein expressed to pay te 
the plaintiffs five thousand dollars, is void in law, so that no 
recovery can be had thereon in this suit ? 

3. If not wholly void, whether the plea is sufficient to bar 
the plaintiffs’ recovery of any, and if of any, of what part of 
the said sum of five thousand dollars ? 

The judges being opposed in opinion upon the questions, 
they were, upon the request of the plaintiffs by their coun- 
sel, certified to the Supreme Court of the United States. 


Mr Sergeant, for the plaintiffs. 

1. Upon the first question, after referring to the 9th 
rule(a), he proceeded to say, that the case presented by the 
plea was not within the words of the rule. The prohibition 
is against taking more than six per cent. The utmost: that 
can be made out of the allegations of the plea, supposing 
the construction attempted to be put upon the transaction 
to be correct, is, that there was an agreement to take more 
than at the rate prescribed. Nothing was taken but the 
note. There is no prohibition against an agreement to take 
more than six per cent. The offence is in taking more, 
and nothing else. Penal provisions in a statute are to be 
construed strictly. This is highly penal, for it is madea 


ing to the notes of the bank of Kentucky nearly the same nominal depreciated 
character as those of the bank of the commonwealth. 

(a) “* The said corporation shall not, directly or indirectly, deal or trade in any 
thing except bills of exchange, gold or silver bullion, or in the sale of goods 
really and truly pledged for money lent and not redeemed in due time, or goods 
which shall be the proceeds of its lands. It shall not be at liberty to purchase 
any public debt whatsoever, nor shall it take more than at the rate of: six per 
centum per annum, for or upon its loans or discounts.” 
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violation of the charter, and exposes to the danger of for- 
feiture. 

Where a penalty is given for taking usurious interest, it 
is well settled, that the penalty cannot be recovered without 
proving an actual taking of the usurious interest. Fisher 
vs. Beasley, Doug. 236; Maddock vs. Hammett, 7 7’. R. 
180. Here no discount was deducted, as is most usual in 
banking operations. The interest was not payable till the 
maturity of the note. It is clear, therefore, that there, has 
not been a taking of more than six per cent. in violation of 
the 9th rule. 

2. This question does not arise, unless the first be made 
out affirmatively. If there has been no taking of more than ~ 
six. per cent. in violation of the 9th rule, (as there clearly 
has not,) this question, being by its statement made de- 
pendent upon the first, is also decided in the negative. 

There is nothing in the act to make the contract void. 
The penalty is specified, and is of adifferent nature. An 
additional penalty cannot be imposed. 

A mere prohibition to take more than six per cent. does 
not of itself avoid a contract agreeing to take more. When 
the agreement is avoided, it is always in consequence of an 
express provision by law to that effect. Such is the law in 
England against usurious contracts, and in many of the 
states. Such is the law of Kentucky, and this question 
could only have arisen from the application of that law to 
the present case. 

Nor do courts incline to destroy the contract. Even 
under those laws, which avoid the contract for usurious 
agreement, if chancery get possession of the matter, by the 
application of the debtor, it will compel him to pay the 
debt and legal interest as a condition of relief. 

But state legislation has no power over the bank of the 
United States or its contracts. This has been decided, and 
is obvious from the nature of the case. The bank of the 
United States is governed by the law of congress, and is 
subject to no other jurisdiction. M’Cullough vs. The State of 
Maryland, 4 Wheat. 316 ; Osborn vs. The Bank of the United 
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States, 9 Wheat. 859; Wayman vs. Southard, 10 Wheat, 
1; Bank of the United States ws. Halstead, 10 Wheat. 51. 
The rule in the charter, therefore, is the governing rule, 


That even the taking of more than the legal interest does © 


not under the charter avoid the contract, has been already 
decided by this Court. Fleciner vs. Bank of the United 
States, 8 Wheat. 355. “'The taking of interest by the bank 
beyond the sum authorized by the charter, would doubtless 
be a violation of the charter, for which a remedy might be 
applied by the government; but as the act of congress does 
not declare that it shall avoid the contract, it is not per- 
ceived how the original defendant could avail himself of this 
ground to defeat a recovery.” 

Still less can the agreement to take. 

3. Admitting, for the argument’s sake, that if the benks bad 
agreed to take more than by law it was authorized to take, 
the Court would not lend its aid to recover the excess, the 
question arises whether this was an agreement to take more 
than six per cent. on a loan or discount. 

It was not so in terms, for the interest payable was pre- 
cisely six per cent. neither more nor less. It was not so in 
extent. The object of the transaction was not to cover ille- 
gal interest. The real design was to dispose of the notes of 
the Bank of Kentucky. It was in substance a sale upon a 
credit of three years, and not a loan. 

If the transaction be unimpeachable on this ground, can 
it be questioned on any other? ‘The plea seems to aim to 
extricate the defendants from knowledge of the negotiation. 
But there are two particulars to be observed in it. 1. It 
does not aver that the bank knew that the note was a to 
enable Owens to get a discount in the ordinary, way. 2. It 
does not aver that the defendants were ignorant of me ne- 
gotiation for the Kentucky Bank notes. What is not denied 
in pleading, must be considered as admitted. There is,an 
admission, therefore, that the bank did not know that tMe 
note was given for any particular purpose (if such were the 
fact), and that the defendants did know of the negotiation 
for the bank notes. Upon this basis of knowledge and as- 
sent, the case is to be considered. 
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Was there not then an adequate consideration given? It 
was so agreed, voluntarily, without coercion, compulsion or 
duresse ; the parties being able and willing to contract, and 
understanding the subject matter of the contract. The bank 
had a perfect right to fix the terms upon which it would part 
with the notes, and the defendants an equal right to decide 
whether they would accede to them. Both were the exclu- 
sive masters of their own judgment in making the contract; 
but that, once made, and not in itself unlawful, becomes the 
law between them. No one has a right to alter it. The 
consideration has passed ; the contract is executed ; and the 
parties cannot now be restored to the condition they were 
in at the time of contracting. Sales are made according to 
the views of the parties, understood by themselves and influ- 
enced by many circumstances. Here, the sale was upon a 
long credit, enhancing the risk to the seller, and increasing 
the chances of the buyer. The notes might, and did appre- 
ciate during the interval. 

It is impossible now to adjust the terms differently. 
There is no evidence to furnish a rule. What were these 
notes worth to the Bank of the United States? They were 
notes for the payment of money, which the Bank of Ken- 
tucky was bound to pay, and the payment of which, to the 
full amount, was compellable by process of law. Who can 
say, that the full amount might not have been recovered ? 
Again, what was the value to the buyer? He, too, could 
enforce the payment, and use the notes, for some purposes, 
as equivalent to money. It does not appear that he did not 
so use them. He may have recovered the full amount, or 
passed them off in advantageous negotiation. 

The case is not new. Bank paper, being a kind of cur- 
rency, has been variously depreciated at different periods, 
and in different parts of the United States; in some to the 
extent of more than twenty per cent. Contracts made when 
specie was the basis of circulation were satisfied with depre- 
ciated bank paper. Was it ever heard, that he who chose 
to take them in payment (and none could be compelled to 
do.so) could afterwards recover the difference? Contracts 
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were made in the time of a depreciated currengy, and exe- 
cuted since by payment with specie. Was it ever under- 
stood that the payee could claim a deduction, or recover 
back any part of what he had paid ? 

Bank paper too, which, besides being a currency, was a 
commodity, was the subject of purchase and sale, for cash 
and on credit, under all the modifications that affect. the 
dealings in any other article. Those who dealt in it were 
the judges, as they are with respect to other commodities. 
It was never thought that courts of justice could be re- 
quired to revise and reform their bargains. This would be 
an exercise of equity power, that would end in any thing 
but equity. It would be wholly without limit or guide. 

The pleadings, however, do not admit of such a defence 
in part. The plea is entire and goes to the whole. If bad 
for a part, it is bad for the whole. They should have taken 
defence only for as much as they controverted. 1 Chitty, 
523; 6 Cranch, 136. 

That such a transaction could not be considered a cover 
for usury, was quite evident. An increased rate of interest, 
or profit for the use of the money, was no part of the object. 
There is no pretence of any such thing. If not, it is unob- 
jectionable, even under the usury laws. A bond, or note, 
or other security, may be purchased at any discount, without 
incurring the charge of usury. Musgrave vs. Gibbs, 1 Dall. 
217; Wycoff vs. Loughed, 2 Dall. 92. Cases more analo- 
gous to the present, and involving the very same sort of ne- 
gotiation, had been judicially decided upon principles deci- 
sive of this. Northampton Bank vs. Allen, 10 Mass. Rep. 
254; Stuart vs. Farmers’ and Mechanics’ Bank, 19 Johns. 
Rep. 496. 

The question whether the bank. had a right to make a sale 
of notes was not presented here. If it had been, he would 
have cited, as deciding it, Fleckner vs. The Bank of the 
United States, 8 Wheat. 349. 351. The same point, he 
would remark, had been fully discussed and decided in the 
court of appeals in Kentucky, in the case of the Bank of 
the United States vs. Norton. The opinion would be found 
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at length in the record of the case of the Bank of the United 
States vs. Venable, decided at the present term of this 
Court. 


No counsel appeared for the appellees. 


Mr Justice Jounson delivered the opinion of the Court. 

This suit is instituted for the recovery ofa promissory note. 
_ The plea is filed by the three last named defendants, who 
represent themselves as securities to Owens, and sets out in 
substance, that the note was created for the purpose of en- 
abling Owens to obtain a loan of money from the plaintiff, 
in the ordinary course of discount; that it was offered for 
discount, and rejected, and after such rejection it goes on 
to aver, that “it was unlawfully, usuriously, and corruptly 
agreed by and between the said plaintiffs, by their agents 
employed in the management and business of the said office, 
and the said Owens; that they the said plaintiffs would re- 
ceive and discount the said note, and that the said Owens 
should receive from them therefor, notes of the bank of Ken- 
tucky, or its branches, at the nominal value of said notes, and 
for the forbearance and loan aforesaid, that Owens should 
pay said note in correct money of the United States, when 
it fell due, with interest at the rate of six per centum per 
annim from, &c.; the plea then avers, “that in pursuance 
of said corrupt and unlawful agreement,” this note was 
passed to the plaintiffs, and Kentucky notes received in loan, 
‘as the sole consideration thereof,” at their nominal value, 
and further, “ that at the time the said note was discounted, 
as aforesaid, the notes of the said bank of Kentucky and 
its branches were generally depreciated, so much so, that 
one hundred dollars thereof, nominally, were of the value of 
fifty-four dollars only, or less; and current only,at that de- 
preciation for greater or smaller sums,” &c.; and the defen- 
dants further aver, “ that the said transaction and dealing 
was contrary to law, and the fundamental articles of the said 
corporation ; and the said note, founded upon a corrupt and 
usurious consideration, the said plaintiffs reserving a greater 
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interest than at the rate of six per centum per annum, upon 
the value of the notes loaned by them, as aforesaid.” 

To this plea the plaintiffs demurred, and three points are 
made on which the court below certify a difference of opinion 
to this Court. 

The Ist is, Whether the facts set forth, and the averments 
in said plea make out a case on which the corporation has 
taken more than at the rate of six per centum per annum, 
upon a loan or discount, contrary to, and in violation of the 
ninth rule of the fundamental articles of the constitution of 
the corporation. 

The proposition here presented to the Court, has relation 
altogether to the violation of the ninth fundamental rule of 
the act of incorporation, and it brings under consideration 
the sufficiency both of the facts and averment contained in 
the plea,-to make out a violation of that article. 

I have, myself, entertained very serious doubts of the suffi- 
ciency of the averments in the plea; for it is not a case ofa 
direct reservation of a higher interest than the law allows, 
since on the face of the note, only six per cent. is reserved; 
but the facts are calculated to present one of those cases in 
which a device is resorted to, by which is reserved a higher 
profit than the legal interest, under a mask thrown over the 
transaction ; to wit, by taking a note payable in gold or sil- 
ver, for a loan of depreciated paper; a return, in fact, in*spe- 
cie, for an article of scarcely half the value of specie ; a loan 
of adulterated dollars, for which a note is taken, payable 
dollar for dollar, in coin of the United States. 

That the law will not tolerate such transactions has long 
been settled, for a fraud upon a statute is a violation of the 
Statute. 

But the difficulty with me was this, that the plea neither 
avers an intention to evade the statute, nor a knowledge in 
the plaintiffs of the actual depreciation of Kentucky money. 
[ am content, however, to unite with the three of my brethren, 
who make up the majority on this point, in holding the aver- 
ments to be sufficient ; because, in a considerable dearth of 
authorities on this subject, I find it decided in the case of 
Bolton vs. Durham, in Croke’s Reports, Cro. Eliz. 642, that 
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the confession of the quo animo, implied in a demurrer, will 
affect a case with usury, when a very similar case, in the 
same book, in which the plaintiff had traversed the plea, 
was left to the jury, with a favourable charge. Benning- 
field vs. Ashley, Cro. Eliz. 741. 

In the present instance, the loan; the unconditional.re- 
turn of the sum lent; the illegality, and even corruption of 
the bargain ; are all distinctly averred, and more, than once 
reiterated. Ifthe transaction was corrupt, and in violation 
of the fundamental laws of the charter, as averred in the 
plea, and admitted by the demurrer ; it could only have been 
upon the ground of an intention to evade the statute, and 
with a knowledge of the reduced value of the Kentucky bills. 

And it is not unnatural here to remark, that the plea sets 
out a refusal to make a loan in the ordinary course, to wit, 
in gold or silver, or the plaintiffs’ own notes; and a subsequent 
agreement to make the loan, provided payment would be re- 
ceived in this depreciated paper. ‘This state of facts pre- 
sents an obvious analogy to the leading case of Lowe vs. 
Waller, Douglas, 736, in which the negotiation commenced 
for a loan of money, but terminated in a_sale of goods, on 
the re-sale of which, the borrower, (as he was held to be,) 
sustained a great loss. 

The court charged the lender with that loss, as so much 
exacted from the necessities of the borrower. 

That part of the 9th section of the fundamental rules of 
the bank charter, which is here drawn in question, is ex- 
pressed in these words, “ The bank shall not be at liberty 
to purchase any public debt whatever, nor shall it take 
more than at the rate of six per centum per annum, for or 
upon its loans or discounts.” 

A profit made, or loss imposed on the necessities of the 
borrower, whatever form, shape, or disguise it may assume 
where the treaty is for a loan, and the capital is to be re- 
turned at all events; has always been adjudged to be so 
much profit taken upon a loan; and to be a violation of 
those laws which limit the lender to a specified rate of in- 
terest. 

According to this principle, the lender has here taken 
Vou. 1.—3 § 
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forty-six per cent. for three years, or at the rate of about 
fifteen per cent. per annum above his prescribed interest. 
So that in this point the certificate of this Court must be in 
the affirmative. 

Some doubts have been thrown out, whether, as the 
charter speaks only of taking, it can apply to a case in 
which the interest has been only reserved, not received. 
But on that point the majority are clearly of opinion, that 
reserving must be implied in the word taking ; since it can- 
not be permitted by law to stipulate for the reservation of 
that which it is not permitted to receive. 1 Hawk. P. C. 
620. In those instances in which courts are called upon 
to inflict a penalty upon the lender, whether in a civil or 
criminal form of action, it is necessarily otherwise ; for then 
the actual receipt is generally necessary to consummate the 
offence. But when the restrictive policy of a law alone is 
in contemplation, we hold it to be an universal rule, that it 
is unlawful to contract to do that which it is unlawful to do. 

The second question propounded to this Court is, “ Whe- 
ther if the plea does make out a case of violation of a pro- 
vision of the charter, the notes sued on, or the contract 
therein expressed, is void in law, so that no recovery can 
be had therein in this suit. 

The question here propounded has relation exclusively to 
the legal effect of a violation of the provision in the charter, 
on the subject of interest ; and does not bring in question the 
operation of the statute of usury of Kentucky upon the validity 
of this contract. ‘To understand the gist of the question, it is 
necessary to observe, that although the act of incorporation 
forbids the taking of a greater interest than six per cent. it 
does not declare void any contract reserving a greater sum 
than is permitted. Most, if not all the acts passed in Eng- 
land, and in the states on the same subject, declare such 
contracts usurious and void. , 

The question then is, whether such contracts are void in 
law, upon general principles. 

The answer would seem to be plain and obvious, that no 
court of justice can in its nature be made the handmaid of 
iniquity. Courts are instituted to carry into effect the iaws 
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of a country, how can they then become auxiliary to the con- 
summation of violations of law? 

To enumerate here all the instances and cases in which 
this reasoning has been practically applied, would be to in- 
cur the imputation of vain parade. 

There can be no civil right where there can be no legal 
remedy ; and there can be no legal remedy for that which 
is itself illegal. 

That this is true of contracts violating the laws of morali- 
ty, is recognized in the familiar maxim, “ex turpi causa non 
oritur actio ;” as has been exemplified in some modern cases 
of a house let for immoral purposes. (Cited and admitted in 
1B. & P. 340, and Esp. N. P. 13.) 

In the case of Aubert vs. Maze, 2 B. & P. 374, it is ex- 
pressly affirmed that there is no distinction as to vitiating 
the contract, between malum in se, and malum prohibitum. 
And that case is a strong one to this point, since the con- 
tract there arose collaterally out of transactions prohibited 
by statute. 

So the same doctrine was maintained in equity upon a simi- 
lar contract in the case of Watts vs. Brooks, 3 Ves. Jun. 612, 
in which the court observes, ‘There is nothing immoral in 
this transaction, but it is against a prohibitory statute. I 
doubt a little the policy of the act, but I cannot allow it 
to be argued, that you can break a law covertly. ‘The court 
will not execute these contracts.” 

So in the case of Webb vs. Pritchett, 1 B. §& P. 264, 
where the action was by a tavern keeper against a candi- 
date for provisions furnished to the voters at an election, 
contrary to the statute of William. Although the statute 
does not declare the contract void, the Court declared it 
void, and in this explicit language: ‘ This action is appar- 
ently founded on a contract to disobey the law.” “ The 
defence set up proves the principle of the contract.” “Then 
how shall an action be maintained in that which is a direct 
violation of a public law. The contract is bottomed in ma- 
lum prohibitum of a very serious nature in the opinion of the 
legislature ; how then can we enforce a contract to do that 
very thing which is so much reprobated by the act?” “ This 
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Court cannot give any assistance to the plaintiff consistently to | 
with the principles which have governed the courts of justice Git 
’ at all times. Persons who engage in such transactions must 1 
not bring their cases before a court of law, &c.” the 

So in the case of assurance in illegal voyages, even where cla 
the underwriters have contracted with their eyes open, they the 
are notwithstanding permitted to avail themselves of the 13 
plea of illegality ad libitum; as in the cases of Camden vs, 
Anderson, 6 7’. R. 723, adjudged in the king’s bench and | je 
affirmed in the exchequer ; where it is declared that “ the | au 
defence is founded upon a principle of law which is perma- T 
nent to all obligation, by which the parties to a contract can th 
bind themselves. 1 B. & P. 272. 

And so in another case of great hardship, Morck vs. Abel, ci 
3 B. & P. 35, where the insurance was upon a trading in P 
the East Indies prohibited by an obsolete statute, the plain- tl 
tiff could not even recover back his premium, although ad- 
mitted that the risk never commenced because the policy d 
was void in its inception, on the ground of illegality. 

Nor is it to voyages illegal by statute alone, that this prin- I 
ciple applies. A respectable writer on insurance makes t 
these remarks. ‘ Whenever an insurance is made on a 1 
voyage expressly prohibited by the common, statute, or ( 


maritime law of the country, the policy is of no effect. The 
principle on which such a regulation is founded, is not pe- 
culiar to this kind of contracts, for it is nothing more than 
that which destroys all contracts whatsoever, Park, 232, that 
men can never be presumed to make an agreement forbidden 
by the laws; and if they should attempt it, it is invalid and 
will not receive the assistance of a court of justice to carry 
it into execution. 

Nor is the rule applicable only to contracts expressly for- 
bidden ; for it is extended to such as are calculated to affect 
the general interest and policy of the country. 

Thus a note given by a bankrupt upon a secret compro- 
mise with a creditor, is declared void ; as it produces ine- 
quality in the distribution of the bankrupt’s effects, and 
evades the provisions and policy of the law, which proposes 
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to put all the creditors upon an equal footing. Wells vs. 
Girling, 1 Brod. §& Bing. 447. 

And on the same principle a note given for a wager on 
the future amount of a branch of the public revenue is de- 
clared void ; because it interests an individual in diminishing 
the production of the revenue. 2 7. R.610. 2B. & P. 
130. 

After citing these more modern decisions upon this sub- 
ject, it may not be amiss to refer to some reporters, whose 
authority has been consecrated by the respect of ages. 
They will serve to show the antiquity and universality of 
this doctrine. 

Thus in 1 Bulls. 38, it is laid down “ that wherever the 
consideration which is the ground of the promise, or the 
promise which is the consequence or effect of the considera- 
tion be unlawful, the whole contract is void. 

So in Hobart, 72, and Dyer, 356, “if one promises to 
do a thing that is unlawful, such promise is void.” 

And innumerable ancient cases might be cited from the 
best reporters, of the application of the rule to maintenance, 
to simony, and to promises made to public officers, engaging 
them to act contrary to the duties of their offices, or to in- 
dividuals imposing upon them restraint inconsistent with the 
public interest. 

For these reasons, and upon these decisions, the majority 
of the Court are of opinion that an affirmative answer must 
also be certified upon the second question in the cause. 

And this renders it unnecessary to consider the third ques- 
tion. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States, for the 
district of Kentucky, and on the questions and points on 
which the judges of the said circuit court were opposed in 
opinion, and which were certified to this Court for its opinion, 
and was argued by counsel; on consideration whereof, it is 
the opinion of this Court, 1. That the facts set forth, and the 
averments in said plea, make out a case in which the corpo- 
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ration has taken more than at the rate of six per centum per 
annum upon a loan or discount contrary to and in violation 
of the ninth rule of the fundamental articles of the constitu- 
tion of the corporation. 2. That the plea does make out 
such a case where the notes sued on, or the contract therein 
expressed to pay the plaintiffs five thousand dollars is yoid 
in law, so that no recovery can be had thereon in this suit, 
And 3. This Court being of opinion in the affirmative on the 
first and second points, renders it unnecessary to consider the 
third question; all of which is ordered and adjudged to be 
certified to the said circuit court. 
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Tue Presipent, Direcrors anp Company or THE BANK OF THE 


Unirep Sratres, PLaintrirrvs IN ERROR vs. Tuomas D. Car- 
NEAL, DEFENDANT IN ERROR. 


The evidence in the case was, that the day when the note became due, the 


bank being the holder thereof; and it being payable there, after the usual 
banking hours were over it was delivered to a notary by the officers of 
the bank, they informing him at the time that there were no funds there for 


_ the payment of the note. This was a sufficient proof of due demand of pay- 


ment. [549] 


When a note is payable at a bank, it is not necessary to make any personal de- 


mand upon the maker elsewhere. It is his duty to be at the bank within the 
usual hours of business to pay the same, and if he omits so to do, and a de- 


+ mand is there made of payment by the holder within those hours, and it is re- 


fused or neglected to be made, the holder is entitled to maintain his action 
for such dishonour. [549] 


It is difficult to lay down any universal rule as to what is due diligence in respect 


to notice to indorsers. Many cases must be decided upon their own particular 
circumstances, however desirable it may be, when practicable, to lay down 
ageneral rule. [551] 


When notice is sent by the mail, it is sufficient to direct it to the town where 


the party resides, if it isa post town; if it is not, then to the post office or 
post town nearest to his residence, if known. But the rule, as to the nearest 
post office, is not of universal application ; for if the party is in the habit of 
receiving his letters at a more distant post office, or through a more circuitous 
route, and the fact is known to the person sending notice, notice sent by the 
latter mode will be good. And where the party is in the habit of receiving his 
letters at various post offices, to suit his own convenience or business, it may 


be sufficient to send it to either. [551] 


suggestion was made at the bar, that the letter to the indorser, stating the de- 
mand and dishonour of the note, is not sufficient, unless the party sending it 
also informs the indorser that he is looked to for payment. But where such 
notice is sent by the holder, or by his order, it necessarily implies such a 
responsibility over. [552] 


ERROR to the circuit court of Ohio. 
This suit was originally brought against William Steele, 


William Lytle, and Thomas D. Carneal. The plaintiffs 
counted in assumpsit for money lent and advanced, under a 
provision of the statute of the state of Ohio, authorising a 
joint suit against all the parties to a promissory note. 


The original process was served upon William Steele and 


William Lytle. As to'Thomas D. Carneal, the marshal of 
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the district of Ohio returned “not found ;” and this return 
being suggested of record, the plaintiffs, at the September 
term of the circuit court for the year 1823, proceeded to 
judgment against Steele and Lytle. 

In May 1524, the plaintiffs, in pursuance of another sta- 
tute of the state of Ohio, sued out of the clerk’s office of the 
circuit court a writ of scire facias against Thomas D. Car- 
neal, (as to whom the marshal of the district had previously 
returned “ not found,”) the object of which writ was to call 
upon him to show cause why he should not be made a party 
to the judgment against Steele and Lytle, and why execu, 
tion should not issue against him agreeably to the provisions 
of the statute. 

This writ having been served upon the defendant, a rule 
was taken against him for a plea. At the September rules 
1524, the defendant’s default was entered, and judgment 
“nisi.” At the January term 1825, this default was set 
aside, and the defendant filed the plea of non assumpsit; 
upon which issue was joined. 

The cause was regularly continued upon the docket until 
the July term 1827; at which term the defendant’s attorney 
filed a further plea. 

“* And the said Thomas D. Carneal, by the leave of the 
court, first had and obtained for further plea in this behalf, 
defends the wrong and injury, when, &c., and says, That 
the said promise in the said declaration, in the original cause 
supposed, was made by the said Carneal as co-indorser with 
William Lytle, upon a promissory note, made and executed 
by the said William Steele, the said Carneal and Lytle being 
indorsers, as securities for the said William Steele; and, 
after the making of the said promise, and after the com- 
mencement of this suit, to wit, on the 17th day of December 
1824, in consideration that the said Lytle had transferred to 
the plaintiffs a large amount of real estate, in payment and 
satisfaction of the debts of the said William Lytle to the 
said plaintiffs, including the debt due the plaintiffs upon the 
indorsement aforesaid, and had given his notes for the pay- 
ment of a large sum of money, to wit, the sum of forty thou- 
sand dollars, upon account of and in satisfaction of his said 
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liabilities to the plaintiffs, including the indorsement afore- 
said : the said plaintiffs agreed ay the said William Lytle 
that they would accept and receive the real estate so con- 
veyed, and the notes so made and delivered, in satisfaction 
of the said debt due from the said William Steele, upon 
which the said Carneal, with the said William Lytle, were 
indorsers and securities as aforesaid ; and did then and there 
accept and receive the same in satisfaction of said debt ; and 
this the said Carneal is ready to verify : wherefore he prays 
judgment, if the said plaintiffs their action a tcc to 
have or maintain against him.” 

At the December term 1827, the plaintiffs filed their re- 
plication to the above plea, in the following words: ‘“ And 
the said plaintiffs, by Daniel J. Caswell, their attorney, as to 


- the plea of the defendant, by him last pleaded, to the further 


maintenance of the said action, say, that for any thing in 
the said plea set forth, they ought not to be barred from 
further having and maintaining their said action, because, 
protesting that the said William Lytle did not transfer to 
the said plaintiffs the real estate in the said plea set forth, 
nor give his notes for the sum of money in the said plea set 
forth ; for replication to the said plea, they say that the said 
plaintiffs did not accept the same in satisfaction of the sum 
of money due the said plaintiffs, as set forth in their said de- 
claration ; and this they pray may be inquired of by the 
country, and the defendant doth the like, &c. 

The cause was tried at the July term 1828, anda verdict 
and judgment rendered for the defendant. 

The counsel for the plaintiffs tendered their bill of excep- 
tions, and prosecuted this writ of error. 

The bill of exceptions sent up with the record, contains 
the whole of the testimony given on the trial. The facts 
of the case, as they were understood and considered by the 
Court, are stated in the opinion of the Court delivered by 
Mr Justice Story. 

On the trial in the circuit court of Ohio, after the evidence 
was closed, the defendant’s counsel moved the court to in- 
struct the jury as in case of a non-suit, “ upon the ground that 
the evidence adduced by the plaintiffs was not sufficient in 
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law to charge the defendant as indorser of the note afores 


said ; and the court, upon the motion aforesaid, decided that. 


the evidence in writing adduced by the plaintiffs was insuf 
ficient in law to charge the defendant and render him liable 
as indorser of the note aforesaid, and so charged the jury: 
to which opinion of the court, and charge to the jury, the 
plaintiffs by their counsel except, and pray the court that 
this, their bill of exceptions, may be signed, sealed, and 
made a part of the record ; which is hereby ordered.” 

The plaintiffs, by their counsel, moved the court to charge 
the jury, that, under the present state of the pleadings in the 
cause, it was not necessary for the plaintiffs to prove that 
they gave notice to the defendant of the non-payment of the 
said note at the time the same became due and payable, in 
order to charge the said defendant: which instruction the 
court refused to give the said jury; and on the contrary, 
charged the said jury that it was incumbent upon the plain- 
tiffs to prove such notice. To which opinion and charge of 
the court, the plaintiffs, by their counsel, excepted, and 
prayed that this, their bill of exceptions may also be signed, 
sealed, and made a part of the record. All which was order- 
ed by the court. 

The case was argued by Mr Caswell and Mr Sergeant for 
the plaintiffs in error; and by Mr Benham for the defendant. 


The counsel for the plaintiffs contended : 

1. That the Court erred in deciding that it was incumbent 
upon the plaintiffs to prove that due and legal notice was 
given to the defendant of the non-payment of the note set 
forth inthe record. In order to sustain this position, they 
relied upon the fact, that, after the issue of non-assumpsit was 
joined by the parties, the defendant, by leave of the court, 
filed a plea of accord and satisfaction pending the writ, upon 
which issue was joined. This plea, it is contended, was a 
waiver of the former issue. 

2. That the proof of notice was sufficient to charge the 
defendant with the payment of the note : and, consequently, 
that the court erred in charging the jury as in case of non- 
suit. 
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For the defendant in error it was argued that there was 
no error in the decision of the circuit court of Ohio. 

1. Because the evidence adduced on the trial by the plain- 
tiffs, to prove a presentment of said note and demand of pay- 
ment, was not sufficient to charge the defendant as indorser. 

2. That the evidence of notice to charge defendant as 
indorser was insufficient. 

3. That the special plea filed by the defendant, at the 
term of July 1827, in bar of the further maintenance of said 
writ, did not waive the issue previously joined. 


Mr Justice Srory delivered the opinion of the Court. 

This is a writ of error to the circuit court of the district 
of Ohio. The Bank of the United States brought a joint 
action against William Steele, William Lytle, and Thomas 
D. Carneal (the defendant in error), upon a promissory note 
dated at Cincinnati on the 22d of August 1820, whereby 
Steele promised to pay Carneal or order, at the office of dis- 
count and deposit of the Bank of the United States, at Cin- 
cinnati, the sum of $11,563 in sixty days after date; which 
note was afterwards successively indorsed by Carneal and 
Lytle, and was discounted by the bank, and dishonoured at 
its maturity. 

The declaration is for money lent and advanced, and the 
suit is authorized to be brought in this form jointly against 
all the parties to the note, by a statute of Ohio. The pro- 
cess was served upon Steele and Lytle, but returned, “ not 
served” upon Carneal. Judgment was afterwards duly ob- 
tained against Steele and Lytle, and a scire facias issued 
according to another statute of Ohio against Carneal, to 
which he appeared, and pleaded the general issue of non 
assumpsit, at the January term of the court in 1825. 
The cause was then regularly continued until July term 
1827, when by leave of the court he pleaded, as a further 
plea, the receipt of certain real estate of Lytle by the bank, 
after the commencement of the suit, in satisfaction of the 
debt due upon the note, and prayed judgment if the plain- 
tiffs their action ought further to have or maintain against 
him. ‘To this plea there was a replication, and issue to the 









548 SUPREME COURT. 





[Bank of the United States vs. Carneal.] 
country ; and at June term 1828, the cause was tried and a 
verdict was found, and judgment thereupon entered for the 
defendant. A bill of exceptions was taken at the trial, upon 
which the questions arose which have been discussed at the 
bar, and upon which the opinion of the Court is now to be 
delivered. 

The first question is, whether the plea of satisfaction, so 
as above pleaded, is a substitution for the former plea of 
non assumpserunt, so as to displace it entirely, or whether 
it is an auxiliary plea, so that both issues were properly be- 
fore the jury at the trial upon which they might pronounce 
their verdict. ‘The latter is contended for by the defendant 
in error, and was supported by the judgment of the circuit 
court. , 

It is admitted that a plea puis darrien continuance is 
always pleaded by way of substitution for the former plea, 
on which no proceeding is afterwards had(a). The present 
plea was in fact pleaded after the last continuance, although 
it is not so stated in the plea. It differs from a technical 
plea of puis darrien continuance, only, in this circumstance, 
that the satisfaction is alleged to have been after the com- 
mencement of the suit, instead of after the last continuance 
of the suit. In principle, however, they do not differ, since 
each of them requires the same commencement and conclu- 
sion; that is, instead of actio non, generally, each must be 
pleaded with the prayer of actio non ulterius habere; &c. 
and the judgment must follow the prayer, and is repugnant 
to and incompatible with that of a general judgment upon 
matters before the suit brought. As therefore, the same 
judgment cannot be rendered upon the general issue, and 
upon such a plea of matters arising after the suit brought, it 
is difficult to perceive how they can be united. But it is 

the less necessary to rest any absolute decision upon this 
point, because we are all of opinion, that the judgment be- 
low ought to be reversed upon the exceptions taken to the 
merits. 


The court below ruled, that the evidence adduced at the 


a) Stephens on Pleading, 81. 83. Comyn’s Dig. Abatement, lL. 24. 
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trial was not sufficient in law to charge the defendant as in- 
dorser. ‘That evidence was supposed to be deficient in two 
respects ; Ist, that there was not a proper demand of payment 
of the note of the maker, at the time when it became due ; 
and 2d, that due notice was not given of the non-payment 
to the defendant as indorser. 

Upon the first point the evidence is, that on the day when 
the note became due, the note was in the bank at Cincinnati, 
the bank being the holder thereof, and it being payable 
there, and that after the usual banking hours were over, it 
was delivered to a notary by the officers of the bank for pro- 
test, they informing him at the time, that there were no funds 
there for the payment of the note. We are all of opinion, 
that this was a sufficient proof of a due demand of payment. 
Where a note is payable at a bank, it is not necessary to 
make any personal demand upon the maker elsewhere. It 
is his duty to be at the bank within the usual hours of busi- 
ness to pay the same, and if he omits so to do, and a demand 
is there made of payment by the holder, within those hours, 
and it is refused or neglected to be made, the holder is enti- 
tled to maintain his action for such dishonour. But where 
the bank is itself the holder of the note so payable, no for- 
mal demand is necessary to be made of payment. The 
maker has the whole period of the usual banking hours to 
pay it, and if he does not pay it within those hours, it is equi- 
valent to a demand, and refusal of payment on his part, and 
the note ought not to be delivered out for protest until after 
those hours are passed. If the bank has funds of the maker 
in its hands, that might furnish a defence to a suit brought 
for non-payment. But this is properly matter of defence to 
be shown by the party sued, like any other payment, and not 
matter to be disproved by the bank, by negative evidence. 
This doctrine was recognised by this Court in Fullerton vs. 
The Bank of the United States, at the last term. 1 Peters’s 
Rep. 604. 617. 

Then as to the other point of notice, the facts are, that 
the defendant, Carneal, resides in Campbell county, in the 
state of Kentucky. The note became due on the 24th of 

October 1520, and on the next day the notary put a sealed 








































550 SUPREME COURT. 


[Bank of the United States vs, Carneal.] 


notice of the protest and non-payment into the post office 
in Cincinnati, directed “ ‘To Thomas D. Carneal, Campbell 
county, Kentucky,”.the postage on which was not paid. At 
that time Carneal’s residence in Campbell county was with- 
out the limits of any post town, and about two miles from 
Cincinnati, across the river Ohio; and his residence was well 
known to the officers of the bank, as well as the postmaster 
at Cincinnati. The county seat of Campbell county is New- 
port, where there is a post office, about three miles distance 
from Carneal’s residence, the river Licking being between 
them ; and there is also another post office at Covington, be- 
low the river Licking, about two miles distance from his re- 
sidence. In October 1820, the mails from Cincinnati passed 
once a week only through Covington, and three times a week 
through Newport. Carneal was in the habit of receiving 
letters at the Newport office, as well as at the offices in Co; 
vington and Cincinnati. He was in the habit of receiving 
all the letters directed to him at Cincinnati, at the office in 
that place, and had given orders to the postmasters to detain 
all such letters there until he called for them. He visited 
Cincinnati very frequently and almost daily, having busi- 
ness and being a director of a bank located at that place. 
The postmaster was in the habit of sending letters directed 
to him,. in Campbell county, by the Covington mail, when- 
ever he observed the address, unless, as was sometimes the 
case, he called for letters at the office before the Covington 
mail was sent. But other letters, directed generally to Camp- 
bell county, when the place of residence of the party was 
unknown, were sent by the postmaster to Newport. The 
notary himself, when he put the present notice into the post 
office at Cincinnati, supposed that Carneal received all his 
letters at that office. The first mail which left Cincinnati 
for Newport, after the deposit of this notice, was on the 26th 
of October; and the first which left for Covington was on 
the 28th of the same month. ‘There is no evidence in the 
case that the letter in question went either by the mail of the 
26th to Newport, or by that of the 28th to Covington. The 
defendant, Carneal, has not produced the letter, if it was ever 
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received by him; and the circumstances afford a strong pre- 


sumption that it might have been received at Cincinnati. 


Such is a summary of the material facts, upon which this 
Court is called to pronounce, whether there was due dili- 
gence in the transmission of the notice to the defendant. 
The latter having asked the court below to instruct the jury 
as in case of a non-suit; and the court having acceded to 
his request, that instruction can be maintained only upon 
the supposition that there was no contrariety of evidence as 
to the facts which ought to have been left to the jury; and 
consequently, every inference fairly deducible from the facts 
which afforded a presumption of due notice, ought to be 
made in favour of the plaintiffs. 

It is difficult to lay down any universal rule, as to what is 
due diligence in respect to notice to indorsers. Many cases 
must be decided upon their own particular circumstances, 
however desirable it may be, when practicable, to lay down 
a general rule. When notice is sent by the mail, it is suf- 
fient to direct it to the town where the party resides, if it is 
a post town. If it is not, then to the post office or post town 
nearest to his residence, if known. But the rule, as to the 
nearest post office, is not of universal application, for if the 
party is in the habit of receiving his letters at a more dis- 
tant post office, or through a more circuitous route, and 
that fact is known to the person sending notice, notice 
sent by the latter mode will be good. And where the party 
is in the habit of receiving his letters at various post offices, 
to suit his own convenience or business, it may be sufficient 
to send it toeither. The object of the law in all these cases 
is to enforce the transmission of the notice by such a route 
as that it may reach the party in a reasonable time. This 
doctrine is fully recognized by this Court in the case of The 
Bank of Columbia vs. Lawrence, decided at the last term. 


_1 Peters’s Rep. 578. 


It has been objected that the direction of this letter to 
Campbell county generally was not sufficient, but that it 
ought to have been directed to the nearest office, for other- 
wise it might happen, that it would be sent to a post office, 
which, though the county seat, might be very distant from 
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the residence of the party. Whether a mere direction to 
the county without farther specification, where the party 
does not reside in any town therein, would be sufficient ‘in 
all cases and under all circumstances, we do not think it 
necessary to decide. That question may well be left until 
it is necessary in judgment. But where the description is 
general, if it is in fact sent to the proper post office, or if, 
after due inquiry it is the only description within the reach 
of the person sending the notice, we think it may be 
safely declared to be sufficiently certain, and that a different 
doctrine would materially clog the circulation of negotiable 
paper. We think the description in the present case was 
in every view sufficient. ‘There was no mis-direction ; for 
Carneal did live in Campbell county. His actual residence 
was well known to the postmaster at Cincinnati, and the. 
description did not and could not mislead him. If the di- 
rection was observed, it would be sent to Covington, or 
would be delivered at Cincinnati. If not, it would be sent 
at farthest to Newport. 

Then, was the notice in fact duly given, or duly sent 
through the proper post office ? We are all of opinion that 
it was. The post office at Cincinnati was almost as near to 
the party’s residence as that at Covington. The difference 
is too trifling to afford any just ground of preference; and 
Cincinnati was the place where he was most likely to re- 
ceive the letter promptly, since it was the place of his busi- 
ness and of his habitual and almost daily resort. If it had 
never been transmitted from that office at all, we are not 
prepared to say, that under such circumstances, the notice 
left there was not of itself sufficient, since the party was 
known there and his description unequivocal. It does not 
appear in point of fact, that it ever left that place for any 
other post office. If it did not, the strong presumption is, 
that it was there delivered to the party. But if it was sent 
to Newport, how can the Court say that it was mis-sent? The 
party was in the habit of receiving letters there ; it was the 
county seat; and the mail by that route was three times a 
week, and that by Covington only once a week. ‘The pro- 
babilities, therefore, in favour of an early receipt of the let- 
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ter from this circumstance might fairly balance any in the 
opposing scale, from the increase of distance and the inter- 
vention of the river Licking. And in fact the letter would 
at that time have reached Newport, two days earlier than it 
would have reached Covington. We think it would be in- 
convenient and dangerous to lay down any rule, that the 
person sending a notice, ought under such circumstances to 
direct the letter to the nearest post office. We think that 
the notice would have been good by either route; indeed 
good, if left at the post office at Cincinnati. 

A suggestion has been made at the bar, that a letter to 
the indorser stating the demand and dishonour of the note, 
is not sufficient, unless the party sending it also informs the 
indorser that he is looked to for payment. But when such 
notice is sent by the holder, or by his order, it necessarily 
implies such a responsibility over. For what other purpose 
could it be sent? We know of no rule that requires any 
formal declaration to be made to this effect. It is sufficient, 
if it may be reasonably inferred from the nature of the no- 
tice. 

For these reasons we are all of opinion that the judgment 
of the circuit court ought to be reversed ; and the cause re- 
manded, with directions to award a venire facias de novo. 
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Davip Canter, Apre.Lant vs. Tne AMERICAN AND Ocean [y- 
suRANcE Company or New York, APPELLEE. 


A motion to dismiss a suit for want of jurisdiction, applies solely to cases where 
this Court has not jurisdiction of the cause; and not where the circuit court 
has exceeded its proper jurisdiction in the particular case. ‘ 


THIS case was heard, and decided upon the preliminary 
question which it involved, in January term 1828. See 1 Peters, 
511. On the hearing, the Supreme Court decided in favour 
of the claimant, and decreed restitution of the cotton, which 
was the subject of controversy. By the mandate, directed 
to-the circuit court, it was ordered, ‘“ that such execution 
and proceedings be had as, according to right and justice, 
and according to the laws of the United States, ought to be 
had.” ‘The mandate being filed in the circuit court, it was 
ordered that the same be recorded, “ that the case be put 
on the docket, and it be referred to the officer of this court 
to examine into the damages sustained by the claimant, 
David Canter, in consequence of the proceedings of the 
libellants; and report thereon at as early a day as possible 
to the court.” 

Upon this order of court being made, Mr Canter filed a 
statement of his claim, and the case went before the register. 

The counsel for the defendants filed with the register the 
following protest : 

And now, on this sixteenth day of July, one thousand 
eight hundred and twenty-eight, the said libellants, by Pe- 
tegru and Cruger, their proctors, object to the order of re- 
ference made by the honourable the circuit court of the 
United States, for the sixth circuit, to ascertain the damages 
alleged to have been sustained by the respondent in this 
case, and they article and protest against all acts and pro- 
ceedings under the same for these reasons, to wit: Ist, That 


the mandate of the Supreme Court of the United States, 


gives no authority or instructions to the circuit court, to 
inquire into damages. 2d, That the decrees of the district, 
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circuit and Supreme courts do not award damages ‘to the 
respondent. 3d, That the libellants are not in any manner 
liable for damages. 4th, That at all events the inquiry as 
to damages, cannot extend beyond the amount of libellants’ 
stipulations, by which alone they are before the Court. 
Perecru & Crucer, Proctors for Libellant. 

These objections were disallowed, and the fegister pro- 
ceeded to take evidence subject to the protest, and to exa- 
mine into the claim of damages; and afterwards made a re- 
port upon the claim to the circuit court. 

The circuit court having by their decree disallowed the 
claims of the appellant to damages, with the exception of a 
small amount, an appeal was entered to this Court. 


Mr Cruger, for the appellees, moved to dismiss the appeal, 
on the ground that the mandate of this Court did not autho- 
rise any proceedings in the circuit court for the assessment 
of damages. 

The motion was supported by Mr Cruger for the appellees, 
and opposed by Mr Coxe and Mr Webster for the appellant. 


Mr Chief Justice Marsuaut delivered the opinion of the 
Court. 

The motion made is, to dismiss this case for want of juris- 
diction. But a motion to dismiss a suit, for want of juris- 
diction, applies solely to cases where this Court has not 
jurisdiction of the cause, and not to cases where the circuit 
court has exceeded its.proper powers in the particular case. 
In the present case, this Court has, certainly, jurisdiction to 
revise the decree complained of in the circuit court. Whe- 
ther that decree was proper or not, after the mandate of 
this Court, is matter for discussion upon an argument upon 
the merits of that decree; but not on a motion like ‘the pre- 
sent. The motion is, therefore, overruled. 
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James Cononty AND ornerRs, Aprr“tants vs. Ricuarp Taynor 
AND oTueRs, APPELLEES. 


When there is 1fo change of the parties to a suit, during its progress, a jurisdiction 
depending on the condition of the parties, is governed by that condition as it 
was at the commencement of the suit. [565] 

If an alien should sue a citizen, and should omit to state the character of the 
parties in the bill, though the Court could not exercise jurisdiction while the 
defect in the bill remained, yet it might, as is every day’s practice, be correct- 
ed at any time before the hearing, and the Court would not hesitate to decree 
in the cause. [565] 

The suit was originally instituted by aliens and a citizen of the United States as 
coniplainants, against the defendants, citizens of the United States. In the 
progress of the cause, and before the final hearing, the name of the citizen of 
the United States who was one of the plaintiffs, was struck out and he was 
made a defendant by the Court. It was held: The substantial parties, plain- 
tiffs, those for whose benefit the decree is sought, are aliens, and the Court 
has original jurisdiction between them and all the defendants. But they pre- 
vented the exercise of this jurisdiction by uniting with themselves a person 
between whom and one of the defendants the Court could not take jurisdiction ; 
strike out his name as a complainant, and the impediment is removed to the 
exercise of that original jurisdiction which the Court possessed between the 
alien parties, and all the citizen defendants. There is no objection, founded on 
convenience or law, to this course. [565] 


THIS was an appeal from the circuit court of the United 
States for the district of Kentucky, in which court the ap- 
pellants were complainants, and the appellees were defend- 
ants. | 

In the circuit court of Kentucky, on the 20th of February 
1818, Thomas Conolly, James Conolly, Margaret Conolly, 
David David, and Francis Badley, aliens and subjects of the 
king of the united kingdoms of Great Britain and Ireland, 
and Samuel Mifflin, @ citizen of the slate of Pennsylvania, 
filed their bill against certain defendants, claiming to have 
an equitable title to a large tract of lands in right of colonel 
John Conolly deceased, situated at the falls of Ohio, in the 
state of Kentucky. The defendants in the bill were Richard 
Taylor, Fortunatus Cosby and Henry Clay, citizens of Ken- 
tucky, and William Lytle, described in the subpaena as a 
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citizen of Kentucky, but who was in fact a citizen of the 
state of Ohio. The subpcena was served on all the defend- 
ants, Mr Lytle having been found by the process in Ken- 
tucky. 

The answer of Mr Lytle protests against the jurisdiction 
of the circuit court, he being a citizen of the state of Ohio. 

In the further progress of the suit before the circuit court, 
at May term 1823, on motion on the part of the complain- 
ants, the name of Samuel Mifflin-was struck out of the bill 
as a plaintiff, and he was made a defendant; after which he 
answered an amended bill filed against him. 

When therefore the case came on to a hearing in the cir- 
cuit court, at May term 1526, the parties complainants were 
all aliens and subjects of the king of Great Britain and Ire- 
land; two of the defendants were citizens of the state of 
Kentucky, one of them was a citizen of the state of Ohio, 
and Samuel Mifflin was a citizen of the state of Pennsyl- 
vania. 

The cause was argued upon an objection to the jurisdic- 
tion of the case in the circuit court of Kentucky, and upon 
its merits. This Court being divided upon the merits, and 
no opinion having been expressed upon any other question 
in the cause but that of jurisdiction; the reporter does not 
consider himself permitted to state any of the facts of the 
case, or the arguments of counsel, other than those connect- 
ed with that point. 

The counsel for the plaintiffs in error were Mr Wirt, at- 
torney general, Mr Wickliffe, and Mr Peters. For the de- 
fendants, Mr Sergeant and Mr Nicholas. 


In support of the jurisdiction of the Court, it was argued, 
that it was a subject of frequent regret that the whole juris- 
diction proposed by the constitution for the courts of the 
United States, has not been conferred by congress on these 
courts. The wise policy of the constitution has failed to 
take effect; and justice has often fallen short and been de- 
feated by the mere defect of the judiciary system. 

The Court will not be disposed, therefore, to narrow the 
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defective legislation which has taken place, by putting on it 
a too rigorous construction. 

In the present instance it requires only a fair construction 
of the act of congress to sustain the jurisdiction. All the 
cases cited on the other side are admitted, but it is conceiy- 
ed that they do not touch the question of jurisdiction in this 
case. 

The 11th section of the judiciary act of 1789, gives juris- 
diction to the circuit courts “of all suits of a civil nature at 
common law or in equity, where the matter in dispute ex- 
ceeds, exclusive of costs, the sum or value of five hundred 
dollars, and the United States are plaintiffs or petitioners, 
or an alien is a party, or the suit is between the citizen of a 
state where the suit is brought, and a citizen of another 
state.” Thus the act presents three distinct classes of cases, 
where the Court takes jurisdiction from the character of the 
parties; Ist, where the United States are plaintiffs or peti- 
tioners ; 2d, where an alien is a party ; and 3d, where the ac- 
tion is between a citizen of the state where the suit is brought, 
and a citizen of another state. 

The counsel for the appellees suppose that this case falls 
within the third class, and they have cited several cases de- 
cided in the circuit courts to show that where the case does 
fall under the third class, one of the parties must be a citizen 
of the state in which the suit is brought. 

If it were conceived that the case did belong to the third 
class, it might well be contended that the objection came too 
late from Mr Lytle; because it is a privilege on which the 
party may insist, or may waive at pleasure; and that after ap- 
pearing and answering to the merits, it is too late to make 
it. Gracie vs. Palmer, 8 Wheaton, 699. The case of the 
Abbey, 1 Mason, 360. 3 Mason, 158. 

Lytle appeared and answered to the merits; and although 
in his answer he suggests an objection to the jurisdiction of 
the court, he does not state the specific ground of his ob- 
jection. 

Besides, according to the chancery practice, a plea in 
abatement to the jurisdiction, and an answer to the merits 
cannot stand together, but the answer overrules the plea. 
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But the conclusive answer to the objection of the want of 
jurisdiction is, that this case does not belong to the third 
class of cases put by the judiciary act, but ‘belongs to the 
second. 

The third class being of suits between citizen and citizen, 
has been judicially settled to relate to cases, not where citi- 
zens were the nominal parties only, but where the interests 
also are citizen interests. 

In Brown et al. vs. Strode, 5 Cranch, 303, this Court de- 
cided, that the courts of the United States have jurisdiction 
of a case between citizens of the same state, where the 
plaintiffs are only nominal part ies for the use of an alien. 
The plaintiffs, in that, were the justices of the peace for the 
county of Stafford in Virginia, and were all citizens of that 
state. ‘The defendant Strode was also a citizen of that 
state. The action was onan executor’s bond: no one could 
have sued on that bond but the plaintifis, to whom the bond 
had*been given. ‘They were, therefore, necessary and 1 
dispensable parties. 

}ut the interests involved in the suit being the interest of 
an alien; the suit being for the use of the alien; the no- 
minal plaintiffs being, quo ad hoc, merely trustees for the 
alien, sueing solely for his benefit, without any interest in 
the subject themselves, the jurisdiction was maintained on 
this ground and on this alone. 

So here, Mifflin, one of the nominal plaintiffs, had, and 
still has, no manner of interest in the case. He is a mere 
trustee under the will of John Conolly, for the alien com- 
plainants, and the suit is brought solely for the use of aliens. 

In principle the case is identical with that of Brown et al. 
vs. Strode. -Like that it is purely a suit for the recovery of 
alien interests, and like that this suit is well founded, as 
being in substance a suit by aliens. 

Again, Mifflin was a party solely for conformity ; that is, 
a merely formal party. ‘The test of a defendant being 
merely a formal party is, that no decree can be rendered 
against him, that is, against his interests or aflecting his 
interest. EE converso, the test of a complainant being 
merely a formal party, is, that no decree can be rendered 
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for him ; that is, no decree in favour of his interests; and 
the joinder or non-joinder of such a party cannot affect his 
interests. 

In support of which cited the following authorities. Rus- 
sell vs. Clark, 7 Cranch, 69; Wormley vs. Wormley, 8 
Wheaton, 421; West vs. Randall, 2 .Wason, 181. 

The suit, then, being substantially, and, according to 
Brown and others vs. Strode, a suit by aliens, is it any ob- 
jection to the jurisdiction of the court that some of the de- 
fendants are citizens of Kentucky, where the suit is brought, 
and one of them is a citizen of Ohio? Is it necessary, when 
the plaintiffs are aliens, that the defendants should be citi- 
zens of the particular state where the suit is brought ? 

The judiciary act does not make this necessary. The 
11th section gives the jurisdiction where an alien is a party, 
without a word more ; there is no qualification of this juris- 
diction from the residence of the opposite parties ; it is 
enough if they be citizens of the United States. 

Will this Court create a limitation on their jurisdiction 
when the law has created none. 

Is it not the object of the law and of the constitution, in 
all cases, to give the alien, where he is a party to the suit, an 
impartial tribunal in the courts of the nation? And is not 
this object as strongly demanded, where his antagonists are 
citizens of different states, as where they are citizens of the 
same state ? 

The manifest object of the constitution and law, is to pre- 
vent the alien from being driven into the state courts, and 
there encountering the prejudices which were to be appre- 
hended in the local courts; but this salutary purpose will be 
totally defeated, if by the residence of his adversaries in 
different states you compe) him to go into the courts of the 
state where some of them reside. Hence the law founds 
the jurisdiction in any case where an alien is a party. 

If you limit his right toa case in which all his adversaries 
reside in the same state, you defeat, so far, the salutary pur- 
as pose of the constitution and the law. 

Reverse the case, suppose that citizens of different states 
have a joint claim against an alien, can they not bring asuit 
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nd against him in the federal court? The single criterion of ju- - 
Lis risdiction put by the law has occurred. “ An alien is a party, 
and it is no where said that the opposite parties must all 
- belong to the same state.” 
8 Will you not apply the same rule, where the alien is the 
plaintiff, the case being the same? 
to So far as the Court appear to have touched this question 
b- in former cases, it may be inferred, that their construction 
le- is that which has been indicated. 
ht, When the case is one between citizens, it is necessary to ” 
= show the jurisdiction in the bill or declaration, by averring 
ti- that the plaintiff is a citizen of one state, and the defendant 
‘ of another. Dut when an alien is a party, the jurisdiction 
e 


has been held to be sufficiently shown by stating that fact, 
LY, without averring that the defendant is a citizen of the state 
in which the suit is brought. Gracie et al. vs. Palmer et al. 
- 8 Wheaton, 699. 

The 11th section contains this further provision, “ that no 





7 civil suits shall be brought before either of the said courts , 
; against an inhabitant of the United States, by any original rs 
i” process in any other district, than that whercof he is an in- : 
” habitant or in which he shall be found at the time of suing 
" the writ.” 
Pe Does this apply to suits brought by altens, or is it confined 
he to suits brought by citizens? Considered as applying to suits 
brought by citizens, it has been judicially pronounced to be 
vei a very inconvenient restriction on the constitutional grant of 
nd jurisdiction. White vs. Fenner, 1 Jason, 521. That it 
- should apply to suits by aliens may be well questioned. 
be The only substantial and real parties in interest to this suit 
‘ were the aliens. Mr Mifflin was made a party complain- 
the ant at the commencement of the proceedings, but it was af- 
ids terwards found that in order to carry into effect the object 
of the bill, and to obtain from him, what the real parties had 
wn a right to demand, it was necessary to make him a defend- 
= ant. Thus, therefore, in the circuit court, when the case was 4 
heard, all the parties plaintiffs, even nominally, were aliens ; + 
ee and the defendants were all citizens of the United States, ee 
ul 3; 


and alleged to be so on the record. 
Vou. Il1.—3 V 








562 SUPREME COURT. 


[Conolly and others vs. Taylor and others. } 


For the defendants in error it was contended that the cir- 
cuit court of the Kentucky district had no jurisdiction. The 
bill of complaint, which is the foundation and commence- 
ment of the suit in equity, states Samuel I’. Mifflin, one of 
the complainants, to be a citizen of Pennsylvania, and Wil- 
liam Lytle, one of the defendants, to be a citizen of Ohio. 
William Lytle pleaded to the jurisdiction, and thus saved his 
right to object, even if he had had power to waive it, which 
he had not. Consent cannot give jurisdiction. The objec- 
tion is not founded upon the provision, that a citizen shall 
not be sued in the courts of the United States, except in 
the state where he resides, or is found at the time of serving 
the process. That is a privilege which he may waive by 
appearance. It rests upon that part of the act of congress, 
(Act of 1789, sec. 11.) which expressly limits the jurisdiction, 
(and so far as it rests upon the character of the parties), to 
suits between citizens of different states, one of them being 
“a citizen of the state where the suit is brought.” There 
is no doubt that the jurisdiction, under the constitution, 
might have been more extensive. ‘The terms of the con- 
stitution only require that the parties should be citizens of 
different states. But the uniform construction of this grant 
of power has been, that it is to be exercised by the judiciary 
only, to the extent which congress may authorise. 

It is perfectly clear, upon this statement, that the circuit 
court had no jurisdiction between Mifflin and Lytle. Sec- 
tion 11, of the act of the 24th of September 1789. The 
Court is bound to notice the question of jurisdiction, when- 
ever it may occur, and however proposed. 2 Dall. 368. The 
plaintiff may assign as error, the want of jurisdiction, though 
the tribunal of the United States were resorted to by him- 
self. ‘The Court must see that it has jurisdiction. 

The jurisdiction must appear on the record affirmatively. 
Every thing must be alleged that is necessary to give juris- 
diction. 3 Dall. 382. 4 Dall. S. 1 Cranch, 343. 2 Cranch, 
186. 5 Cranch, 185. 6 Wheat. 450. 

This would be clear, if Mifflin and Lytle were the sole 
parties. Does their joinder with others make any difference ? 
The answer has long since been given.. The plaintiffs and 
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defendants must all be competent to sue and be sued. Straw- 
bridge vs. Curtis, 3 Cranch, 267. Hope Insurance Com- 
pany vs. Boardman, 5 Cranch, 57. Bank of the United 
States vs. Deveraux, 5 Cranch, 61. 

If the plaintiffs be not all competent, it is immaterial whe- 
ther the joinder is from necessity or voluntary. Corporation 
of New Orleans vs. Winter, | Wheat. 91. 94. Ward vs. 
Arredondo, | Paine, 410. ‘Ihe rule is the same as to de- 


fendants. 
Some exceptions have been made,.out of the generality of 


the proposition; but none that in its terms or spirit can com- 
prehend the present case. In Cameron vs. M’Roberts, 3 
Wheat. 591, it was decided, that if a distinct interest vested 
in one of the parties defendant, he being the one within the 
jurisdiction, so that substantial justice could be done, so far 
as he was concerned, without affecting the other defendants, 
the jurisdiction of the Court might be exercised as to him 
alone. That is, to apply it to the present case, if Lytle were 
within the jurisdiction, the case might proceed against him 
alone; for here, Lytle was the sole party in interest. It 
so appears by the bill of complaint, the title having come 
to be entirely vested in him. But he who was thus the only 
material party, was the very party who was out of the juris- 
diction, and not amenable to the Court. 

So, it is very true, that the joinder of a mere formal party 
defendant, does not take away the jurisdiction. Wormley vs. 
Wormley, 8 Wheat. 421. 451. ‘The criterion in such cases 
is whether adecree is sought against him. Ward vs. Arre- 
dondo, | Paine, 410. If he be a material party, he must be 
brought in, even though the jurisdiction would thereby be 
ousted. Harrison vs. Rowan, Circuit Court, New Jersey Dis- 
trict. But Lytle was not a mere formal party, he was an in- 
dispensable party, without whom no decree could be made. 

So, if improper persons be made parties by mistake, who 
are not subject to the jurisdiction. Carneal vs. Banks, 10 
Wheat. 187, 18S. But here there was no such mistake in 
joining improper persons. 

There is no case, therefore, where the decision has been 
contrary to what is now contended for. The opinion that 
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in a suit at common law in Pennsylvania, where non est in- 
ventus is returned as to one who is not subject to the juris- 
diction, (2 Wash. C. C. Rep. 505. 1 Peters’s Rep. 431, 
note) the proceedings may go on against the others; has no 
application. 

It is true, that in this case, the court in 1321, (three years 
after suit brought) permitted the complainants to amend their 
bill, by striking out Mr Mifflin as complainant, and making 
him a defendant. But this was itself an exercise of judicial 
authority, which could not rightfully take place, but in a case 
over which the court had previously a power. The court 
could not make the amendment, unless it first had jurisdic- 
tion. The time of suit brought, is the period to which the 
question of jurisdiction applies. Mollan vs. Torrance, 9 
Wheat. 537. It cannot afterwards be either vested or di- 
vested. 


Mr Chief Justice Mansnaut delivered the opinion of the 
Court. 

As an objection was made to the jurisdiction of the Court 
in, this case, it may be -proper, in order to prevent a pos- 
sible misunderstanding of the principle on which jurisdie- 
tion is sustained, briefly to state it. 

The bill is filed in the court of the United States, sitting 
in Kentucky, by aliens and by a citizen of Pennsylvania. 
The defendants are citizens of Kentucky, except one who is 
a citizen of Ohio, on whom process was served in Ohio. 
The jurisdiction of the court cannot be questioned, so far 
as respects the alien plaintiffs. As between the citizen of 
Pennsylvania and of Ohio, neither of them being a citizen 
of the state in which the suit was brought, the court could 
exercise no jurisdiction. Had the cause come on for a 
hearing in this state of parties, a decree could not have 
been made tn it for the want of jurisdiction. The name of 
the citizen plaintiff, however, was struck out of the bill be- 
fore the cause was brought before the court; and the ques- ) 
tion is, whether the original defect was cured by this eit; 
cumstance ; whether the court, having jurisdiction over all. 
the parties then in the cause, could make a decree. 8 
The counsel for the defendants maintain the negative of ’ 
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this question. They contend that jurisdiction depends on 
the state of the parties at the commencement of the suit; 
and that no subsequent change can give or take it away. 
They say, that if an alien becomes a citizen pending the 
suit, the jurisdiction which was once Vested is not divested 
by this circumstance. So, if a citizen sue a citizen of the 
same state, he cannot give jurisdiction by removing himself, 
and becoming a citizen of a different state. 

This is true, but the court does not unde rstand the prin- 
ciple to be applicable to the case at bar. Where there is 
no change of party, a jurisdiction depending on the condi- 
tion of the party is governed by that condition, as it was at 
the commencement of the suit. The court in the first case 
had complete original jurisdiction; in the last it had no 
jurisdiction either in form or substance. But if an alien 
should sue a citizen, and should omit to state the character 
of the parties in the bill: though the court could not ex- 
ercise its jurisdiction while this defect i in the bill remained ; 
yet it might, as is every day’s practice, be corrected at any 
time before the hearing, and the court would not hesitate 
to decree in the cause. 

So in this case. ‘The substantial parties plaintiffs, those 
for whose benefit the decree is sought, are aliens; and the 
court has original jurisdiction between them and all the de- 
fendants. But they prevented the exercise of this jurisdic- 
tion, by uniting with themselves a person between whom 
and one of the defendants the court cannot take jurisdiction. 
Strike out his name as a complainant, and the impediment 
is removed to the exercise of that original jurisdiction which 
the court possessed, between the alien plaintiffs and all the 
citizen defendants. We can perccive no objection, founded 
in convenience or in law, to this course. 

Upon examining the record, the judges are divided in 
Opinion on the question, whether the defendants, who are 
purchasers, have taken the lands charged with the equity 
which was attached to it, while in possession of Campbell 
and his heirs; or are to be considered as purchasers without 


~hotice. It would be useless to state the arguments and 


facts in support of cach opinion. The decree is affirmed 
by a divided Court. 
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Cuartes A. Beatty anp Jonn’'T. Rircuie, APPELLANTS ps 
Dantet Kurrz anv oruers, Trustees oF Tur German Ly- 
THERAN Cuurcu oF GeorGeTowN, APPELLECS. | 


A lot of ground had, in the original plan of an addition to Georgetown, been 
marked “for the Lutheran church,” and by the German Lutherans of the 
place, had been used as a place of burial from the dedication, and who had 
erected a school house on it, but no church ; exercising acts of protection and 
ownership over it at some periods, by committees appointed by the German 
Lutherans; the original owner acquiescing in the same. This may be con- 
sidered as a dedication of the lot to public and pious uses: and, although the 
German Lutherans were not incorporated, nor were there any persons whovas 
trustees could hold the property, the appropriation was also valid under the 
bill of rights of Maryland. The bill of rights, to this extent at least, recognizes 
the doctrines of the statute of Elizabeth for charitable uses ; under which it is 
well known, that such uses would be upheld, although there was no specific 
grantee or trustee. This might at all times have been enforced as a charitable 
and pious use, through the intervention of the government, as parens patria, 
by its attorney general or other law officer. It was originally consecrated for 
a religious purpose. It has become a depository of the dead ; and it cannot 
now be resumed by the heirs of the donor. [584] 

If the complainants in the circuit court were proved to be the regularly appoint- 
ed committee of a voluntary society of Lutherans in actual possession of the 
premises, and acting by their direction to prevent a disturbance of that posses- 
sion; under the circumstances of this case, there does not appear to be a serious 
objection to their right to maintain a suit for a perpetual injunction against the 
heirs of the donor, who sought to regain the property, and to disturb their 
possession. [5S 4} 

The only difficulty which presents itself upon the question, whether the com- 
plainants in the circuit court have shown, in themselves, sufficient authority to 
maintain their suit, is, that it is not evidenced by any formal vote or writing. 
If it were necessary to decide the case on this point, under all the circum- 
stances, it might be fairly presumed. But this is not necessary ; because this is 
one of those cases in which certain persons belonging to a voluntary society, 
and having a comnron interest, may sue in behalf of themselves and others, 
having the like interests, as part of the same society, for purposes common to 
all, and beneficial to all. [585] 


APPEAL from the circuit court of the county of Wash- 
ington. 


The appellees filed their bill in the circuit court against 
Charles A. Beatty and John 'T. Ritchie, which states, in sub+ 
stance, that the late colonel Charles Beatty and George + 


Frazier Hawkins, in the year 1769, laid out on lands belong- 
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ing to them, and adjoining the town of Georgetown, a cer- 
tain town known by the name of “ Beatty and Hawkins’s ad- 
dition to Georgetown ;” the lots whereof were laid down and 
distinguished on a plot, and disposed of by lottery. That 
Beatty in laying out the said addition, distinguished and set 
apart a certain lot or portion of ground in the said addition, 
for the sole use and benefit of the German Lutheran church; 
declaring the same to be their absolute right and property, 
to be held by them for religious purposes, and the use of 
said congregation, and caused the same to be so entered 
and designated in the plot of said addition, as now appears 
by the plot and papers on record in the clerk’s office for 
Washington, to which they beg leave to refer: which plot 
and papers were recorded under authority of the act of Mary- 
land 1796, ch. 54; which lot is described in the said plot of 
said addition, as the German Lutheran church lot, and also 
in the general plot of the town of Georgetown and its addi- 
tions; deposited in the office of the clerk of the corporation 
of Georgetown. That soon after the lots in the said addi- 
tion were laid off and disposed of as aforesaid, the said lot 
was taken possession of by the said German Lutherans, and 
was enclosed, and.a church erected thereon ; and hath been 
kept and held by them ever since, during a period, as they 
believe, of upwards of fifty years, and hath been used by 
them as a burying-ground for the members of the said 
church, with the avowed intention of building thereon an- 
other church or place of worship, the building first erected 
being decayed, whenever their funds would enable them to 
do so. That during all this period, neither their possession 
nor title hath ever been questioned, and the lot has been ex- 
empted from taxation at their request, by the corporation of 
Georgetown, as being church property. That Charles Beatty 
died about sixteen years ago, and without having made any 
conveyance of the said lot, and that Charles A. Beatty is his 
heir at law. ‘They therefore pray that he may be made de- 
fendant, and be compelled to convey the title to the com- 
plainants, in trust for the German Lutheran church. 

They further state that the defendant John T. Ritchie, 
without any pretence of title, disputes the title of complain- 
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ants and their right of possession, and has undertaken to 
enter on part of the lot, and to remove tomb stones, &c. 
and they fear that he means to dispossess them: wherefore 
they pray subpoena, &c. and that they may be quieted in 
their possession of said lot, and that the defendant, Ritchie, 
may be enjoined from disturbing their possession; and for 
general relief. 

The answer of the defendants in the court below, admits 
that Charles Beatty deceased, did designate a lot in his ad- 
dition to Georgetown, by inscribing on the plot thereof these 
words, “ for the Lutheran church ;” that they always under- 
stood and believed that he meant by that inscription to 
manifest an intention to appropriate that lot to the use of 
the Lutherans, provided they would build on it, within a 
reasonable time, a house of public worship, which would 
conduce to diffuse piety, to enhance the value of his pro- 
perty, and to adorn his addition to Georgetown. But they 
deny that this inscription was ever meant, or could be inter- 
preted to be a contract with the Lutheran church, to convey 
to that body the property in question. That the writing 
itself could not operate as a conveyance, and there was no 
consideration to sustain it as a contract. ‘They deny that 
Charles Beatty ever declared the lot in question to be the 
absolute right and property of the Lutherans; or did, in any 
manner, by means thereof, hold out inducements to them or 
the public to purchase tickets in the pretended lottery men- 
tioned in the bill, or to purchase and improve lots in that 
part of the town. ‘They aver that no church had ever been 
built on it, and that its occupation by graves and a school 
house, was a use of it by no means beneficial to defendants, 
or him under whom they claimed. 

The answer denies the possession averred in the bill; and 
also that there ever was an organized congregation of Ger- 
man Lutherans in Georgetown. 

It avers also, that the lot in question has remained unen- 
closed for at least three fourths of the time since it became 
a part of Georgetown; and that the enclosures which occa- 
sionally surrounded it, were not erected by the complain- 
ants nor those whom they pretend to represent. The re- 
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spondents admit that the lot was used as a burying ground; 
but aver that it was thus used by Beatty’s permission, and 
not exclusively by the Lutherans, but the public generally. 
But they further say, that if the Lutherans had enjoyed the 
possession alleged in the complainants’ bill, they might and 
should have enforced the rights thereby acquired at law, and 
ought not to have come into equity for a remedy. Finally, 
confessing that they had resumed possession of the property, 
they deny the authority of the complainants to act in behalf 
of the pretended German Lutheran church, and pray the 
same benefit of these defences as if they had been urged by 
plea to the bill. 

The plaintiffs amended their bill, by stating, the German 
Lutheran church, mentioned in their bill, was composed of 
the members of the German Lutheran church in George- 
town, duly organized as such; “ that the lot was set apart 
by C. Beatty,” from and out of that “ part of the said land, 
composing said addition,” of which he, the said Beatty, was 
seised. “ The said Beatty, by the said designation, declara- 
tion, and setting apart, holding out to the public, and to the 
German Lutherans particularly, inducements as well to pur- 
chase tickets in a lottery, by which the said lots were dis- 
posed of, as to purchase and improve that part of the town 
in other ways. And thereby meaning to transfer to the said 
German Lutherans, as soon as they should organize them- 
selves into a congregation or church, all his right to said lot 
in fee, to be used for the religious purpose of such congre- 
gation or church, and thereby declaring that intention. That 
they organized themselves into a congregation or church, 
and erected a church, or house of worship on the said lot.” 
That the complainants, and the congregation for whom they 
act, have called upon C. A. Beatty, and required a convey- 
ance according to the promise and declared intent of the 
said Charles Beatty, deceased: that upon organizing the 
church or congregation aforesaid, certain officers, called a 
committee, were appointed to take charge of the concerns 
of the church; which appointments were, from time to time, 
made and renewed, and that complainants were appointed in 
1824, and have continued to hold such appointment ever since. 
Vow. I1.—3 W 
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To those amendments, the defendants answered, and de- col 
nied all the allegations in the amended bill. - 
It was in evidence, that soon after this lot was thus lig 
set apart for the Lutherans, it was, with Colonel Beatty’s 
permission, taken possession of by certain persons of that 17 
sect in Georgetown, who had a log house erected on it, sui 
which was called a church, and used as such frequently, and in 
also as a school house by the German Lutherans. That in eit 
the year 1796, a German minister came from Philadelphia Be 
and was employed by them, and preached in this house for th 
three months, being employed and paid by the German Lu- ad 
therans of Georgetown ; and about the year 1799, the con- lot 
gregation of German Lutherans, of which Travers, the wit- or 
ness in this cause, was one, employed a German minister, th: 
who officiated in said house for about nine months. Though re] 
divine service was frequently administered in that building, ye 
there was, at no other periods than those just mentioned, a Ge 
stationed preacher who ministered to a congregation in regu- th 
lar attendance there, except a Mr Brooke, who was an Epis- th 
copal clergyman, and who, Dr Balch testifies, had possession 
of that building as a church in 1779. In the same, or the an 
following year, a steeple was erected on the said house, in Wi 
which a bell was hung, at the expense and by the direction an 
of the German Lutherans of Georgetown. This building de 
some years afterwards went to decay, and no church has 
been since rebuilt on the lot ; though efforts have been since 17 
made for that purpose, and as late as 1823 a considerable Be 
subscription was raised, but not sufficient for the object. th 
During the whole period from 1769 to the bringing of this tic 
suit, the lot in question was generally under enclosures, put pr 
up at the expense of the Lutherans of Georgetown, and un- fr 
der the care and custody of a committee appointed by them. 
It has been continually soenclosed for more than twenty years, Ww: 
before the entry and claim set up by the defendants in this cl 
suit. The said lot has been also used by the Germans as a cc 
burying ground from the year 1769 till a short time before su 
the bringing this suit, and has been called and known as w 
the Dutch burying ground, and one of the witnesses, Styles, fe 
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congregation. It does net appear that the German Luther- 
ans in Georgetown, ever were incorporated by law as a re- 
ligious society. 

It also appeared from the evidence, that from the year 
1769, till within a month or two before the bringing this 
suit, no claim to the possession or property in the lot now 
in dispute, was ever set up by Col. Charles Beatty, or by 
either of the defendants; but on the contrary, Col. Charles 
Beatty, up to the time of his death, always declared it to’ be 
the property of the German Lutherans of Georgetown; his 
administrator, Abner Ritchie, who, it is stated, sold all his 
lots in said addition left by him at his death, never claimed 
or offered to sell the lot in question, as part of his property ; 
that his son and heir the defendant, Charles A. Beatty, has 
repeated the same declarations to a witness, (Mountz) a few 
years before this suit—he expressed “his surprise, that the 
Germans had been so indifferent about getting their title to 
this property, as he was always ready and willing to give 
them a deed for it.” 

A witness, Mr Rheeffer, testified that in 1823, the defend- 
ant Beatty, in his presence, declared, “ that the lot aforesaid 
was the property of the Lutherans, and that he was very 
anxious to make them a deed. He also confirmed the evi- 
dence of the other witnesses. 

It also appeared from the evidence, that since the year 
1769, the said lot has never been assessed for taxes to Col. 
Beatty or his heirs, nor have any taxes ever been paid by 
them. That it has always been recognized by the corpora- 
tion of Georgetown, since their charter in 1789, as the church 
property of the Lutherans; and as such, has been exempted 
from taxation, with other church property in the town. 

It was in evidence, that the Lutherans of Georgetown al- 
ways had a church committee to act for them, and to take 
charge and custody of the lot in question ; and the appellees 
constituted that committee from 1816, till the bringing this 
suit, and to the present time. In virtue of that appointment, 
when Ritchie entered on the premises, and threw down the 
fence and tombstones, they filed this bill for a conveyance 
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in fee of the lot, to complainants as trustees for said church; 
to be quieted in the possession thereof; and for an injunction 
to restrain the appellants from disturbing their possession, or 
trespassing on said lot. 

The circuit court decreed a perpetual injunction against 
the defendants, the appellants; who, by their appeal, brought 
the case before this Court. 

The cause was argued for the appellants, by Mr C. C. Lee; 
and for the appellees, by Messrs Key and Dunlop. 


For the appellants it was claimed that the decree of the 
court below should be reversed, and the bill dismissed. 

1. Because neither C. Beatty nor his son, ever did any act 
which divested either of them of the right of property and 
possession in the lot in question. 

2. Because neither of them ever entered into any con- 
tract, (and least of all such an one as a court of equity will 
enforce), with the appellees, or those whom they pretend to 
represent, to convey to them or their pretended cestut que 
trusts the lot in question. 

3. Because the appellees, or those whom they pretend to 
represent, have never had such an adverse possession of the 
lot as gave them a title to it. 

4. Because, if they had, it was such a title as they might 
and should have enforced at law and not in equity. 

5. Because the appellees have failed to show any authority 
in themselves to prosecute this suit. 

Mr Lee contended that the only act done by C. Beatty or his 
heirs, which can be pretended to have divested them of 
the title to the lot in question, is the inscription by C. Beatty 
on the plot of the lot, of the words “ forthe Lutheran church.” 
No possible interpretation of these can make them act as acon- 
veyance ; and the bill itself, which attempts to interpret them 
into a contract, and which seeks to have that contract spe- 
cifically performed, necessarily admits the title of the lot to 
be still remaining in the appellants. 

Dismissing then this point, as scarcely made in the case, 
it will be most perspicuously treated by considering the bill 
in reference to its diflerent prayers, which are for specific 
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performance, and to be quieted in possession. This leads 
directly to the point that the bill shows no contract of which 
equity will decree performance. ‘The words relied on as cre- 
ating acontract are the aforesaid inscription, “ for the Luthe- 
ranchurch.” But of the three requisites of a contract, two are 
wanting here, viz. parties and a price; and interpret them as 
you will, no mutuality can be pretended. This of itself is suffi- 
cient to prevent the assistance of a courtofequity. Howel 
vs. George, | Mad. 12. Moreover, the contractalleged con- 
cerns lands, and must therefore, by the statute of frauds, be 
in writing. But there is no consideration mentioned in the 
contract as set out; and this has been too often decided to 
be an essential part of a contract, and therefore to be em- 
braced in the written instrument, to need illustration from 
cited authorities. True, the plot of Beatty & Hawkins’s ad- 
dition to Georgetown, with the said inscription thereon, was 
recorded, as alleged in the bill, by the act of 1796, ch. 54; 
but the Court will perceive by inspecting that act, that it 
does not affect this discussion. 

The appellees will doubtless insist on a part performance 
of the pretended contract, to relieve themselves from opera- 
tion of the statute of frauds. This is amatter of fact, which 
the Court must decide on from the evidence. They will at 
least remember, that if the appellees rely on their pretended 
erection of a pretended church, as an execution on their part 
of the pretended contract, they admit that they were bound 
by that contract to erect a church; while it will be impossi- 
ble to regard a log school house, afterwards converted intoa 
dwelling house, and now destroyed, whoever may have called 
it a church and have preached in it, as such a building to be 
applied to such a purpose as is called for by a contract to 
build a church. And it may also be observed upon 
this part of the case, that this prayer of the bill was 
refused by the court below, and no appeal was taken from 
that decision. 

As to the second prayer of the bill, he argued that it might 
be viewed under two aspects. 1. As regarding the com- 
plainants below, dispossessed by the defendants, and seeking 
to be repossessed and quieted; and 2. As regarding the 
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complainants in possession, and seeking protection against 
the defendants as intruders or trespassers. Either view of 
the case is equally fatal to the bill; and for the same reason, 
because the proper remedy is at law. For, regarded under 
the first aspect, the bill is what is reproachfully termed an 
ejectment bill, and clearly condemned. Cooper’s Plead. 125; 
Locker vs. Rolle, 3 Ves. Jun. 4, and Ryves vs. Ryves, 3 Ves, 
Jun. 343. And regarded under the second aspect, no pre- 
cedent can be found to authorise it. The only species of 
bills which can be mistaken, as affording such a precedent, 
are bills of peace, and bills founded on the solet. But the 
least reflection will show, that this is not a case for a bill of 
peace; which is “ made use of where a person has a right 
which may be controverted by various persons at different 
times, and by different actions,” and “where there have 
been repeated attempts to litigate the same question by 
ejectment, and repeated and satisfactory trials.” 1 Mad. 
Ch. 166. In short, bills of peace lie to prevent multiplicity 
of actions; and this is not pretended to be brought for that 
purpose. 

Bills founded on the solet are used “ where a man is en- 
titled to a rent out of lands, as chief rents or quit rents, and 
from length of time the remedy at law is lost, or become 
very diflicult;” relief has, in such case, been given in 
equity, on the sole ground of long and undisputed payment 
of the rent. 1 Mad. Ch. 29. But the appellees in this 
case, or those whom they pretend to represent, never had 
such an adverse possession of the lot in question as gave 
them a title to it; and if they had, the argument supposes 
them in possession, and they can maintain all their rights 
at law without the aid of the court of equity. 

He also contended, that whatever rights any society 
of German Lutherans might have to the lot, the appel- 
lees had shown no authority in them to prosecute their 
claim to those rights; and that the bill they had filed, re- 
garded in its true light, is a bill to establish a legal title 
and to obtain a perpetual injunction. That such a bill is 








ait ee er ll ltée 











JANUARY TERM 1829. 575 


[Beatty & Ritchie vs. Kurtz and others,] 
inadmissible, is clearly established by Wilby vs. The Duke 
of Rutland, 2 Brown’s P. C- 41. 

Mr Lee, in reply to the argument of the counsel for the 
appellees, said, the true sources of the success of the appel- 
lees in the court below were in the clamour about the pollu- 
tion of the remains of the dead,—in the declamation about 
violating the sanctuary of the tomb; which triumphed before 
the inferior tribunal; and which now places the appellants, 
literally, in the situation which was but figuratively ascribed 
to Sextius— 


Jam te premet nox, fabuleque manes, 
Et domus exilis Plutonia.— Hor. 


And after all, the only thing done was by one of the appel- 
lants, who threw down a part of the enclosure of the lotin 
dispute ; but it was that part which separated it from his own 
garden. Yet that is complained of as such a nuisance, as 
that the chancellor will prevent it by injunction! But while 
this is complained of as a nuisance, why is not that considered 
towhich the appellants are subjected? It may well be that one 
will consent to have a grave yard in his vicinity, if it be hal- 
lowed by a church. ‘The spire which points us to the skies, 
may reconcile us to the mound which tells of what is moul- 
dering in the earth. But we object to the bane without the 
antidote,—the objects which awaken the mortal shudderings, 
without that which inspires the immortal hopes. 

He contended that the old acts of Maryland referred to, 
were entirely inapplicable to this cause. That the case cited 
from 7 John. Ch. Rep. does not refer to perpetual injunctions ; 
and that in the one cited from the 4th vol. of the same book, 
there was a dispute about boundaries, to ascertain and estab- 
lish which has long formed a head of chancery jurisdiction ; 
and that the extraordinary powers of one of the parties en- 
titled the other to the extraordinary aid of the chancellor. 

As to the possession contended for, Mr Lee insisted, that 
no persons were pointed out who held that possession; that 
the temporary committees were never incorporated, and 
there could have been no holding by succession; and that 
the appellees, so far from showing any authority vested in 
them to institute these proceedings, had even failed to show 
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any congregation or religious society which could confer 
such an authority. 























For the appellees it was contended : 
The decree below, for a perpetual injunction, was right, ~ 
if the appellees had title, either under the grant or by pos-. ~"| * ~ 
session, and we contend that they had title under both. mm 
1. Under the grant, three objections are made to it: that 
it is without consideration ; that there is no certain grantee; 
that it is within the statute of frauds. 

As to consideration, we admit the general rule to be, that 
equity will not lend its aid to enforce a mere voluntary 
agreement. But here there is aconsideration. The diffusion 
of piety and promotion of religion are sufficient to support it. 
Besides there was a money consideration. The designation 
of this lot as a church lot, caused the tickets to sell, and en- 
abled the grantor to dispose of his property. It is in proof, 
that the Germans were by this means induced to buy. 

“« That there is no certain grantee.” It is agreed that upon 
general principles, this grant could not be executed in favour 
of a voluntary, unincorporated society, and that the statute 
of 43 Eliz. ch. 4, having been decided not to be in force in 
Maryland, no aid can be derived from that statute. 

But this grant has had a legislative recognition ; act of as- 
sembly of Maryland, 1796, ch. 54, sections 5 and 4. That 
act is as strong a recognition of the grant by the Maryland 
legislature, as if they had passed a special law with the as- 
sent of Beatty, declaring the lot in question to be the pro- 
perty of “ the German Lutherans of Georgetown.” 

If such a special law had passed, would not the courts be 
bound to give effect to the intent of the legislature and do- 
nor. Would they not apply to it the principles of construc- 
tion adopted by England, in relation to the 43 Eliz. and the 
charities provided for by that statute. See 4 Wheaton, ap- 
pendix, p. 11. 

It is also contended, that this grant is protected and made 
valid by the 34th article of the bill of rights of Maryland. 
The grant is within the exception contained in the 34th ar- 
ticle, and that exception ought to have a liberal construction. 
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Within the narrow limits® prescribed by the exceptionsithe 
D Spanciples of construction, adopted in England as to the 43°” * : 
; ‘Bliz., ought to be applied. Within these limits it was, and | eee 
shad been, the policy of the people and legislature of Mary- baat 
j,* land, — the church. Acts of assembly of Maryland, 
| ee 1704, eli. 38; 1722, ch. 4 

~The last shioction urged against the grant is, that it con- 

cerns lands, is not in writing, and is avoided by the statute 
of frauds. We answer, that the contract is in writing. The 
inscription on the plot is by Beatty himself, and describes 
the lot with certainly. But if it was not in writing, the con- 
tract has been performed, the gift executed, and possession 
delivered and retained, for more than fifty years. 

If the grant was void for uncertainty of the donee, then 
it is contended, that the appellees, and those under whom 
they claim, have a good title by possession. The lot has 
been in their adversary possession, by actual enclosures, for 
more than twenty years. 

Having title either under the grant or by possession, the 
only remaining question is, is there a right to the interference 
of a court of equity, to restrain Ritchie, the trespasser, by 
injunction. 

It is said the only remedy is at law, for damages; that a 
court of equity has no jurisdiction to enjoin trespass. It is 
known that in ordinary cases of private trespass, the proper 
remedy is at law, for damages; and this has been found suffi- 
cient for the protection of property. But in cases of tres- 
pass, of a peculiar nature, where the mischief is irremediable, 
which damages could not compensate; where the injury 
reaches to the very substance and value of the estate, and 
goes to the destruction of it in the character in which it is 
enjoyed; the English court of chancery, and the courts of 
chancery of this country, are in the habit of granting in- 
junctions. 

To this point, and in support of the dintinicticn here 
taken, cited the case of Jerome vs. Ross, 7 Johns. Cha. 
Rep. 332; also 6 Vesey, 147. 7 Vesey, 307. 1 Brown, 
588. 10 Vesey, 290. 17 Vesey, 128. 18 Vesey, 184. — 

If any case could justify the strong and menacing hand of 
Vor. IL.—3 X 
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an injunction, this is it. What damages can redress the 
feelings of the injured, or punish, as they ought, the aggres- 
sor. What trespass could more effectually destroy the pros 
perty in the character in which it is enjoyed. 

If the appellees had no other title but possession, the case 
of Varick vs. The Mayor, &c. of New York, 4 Johnson's 
Ch. Rep. 53, fully sustains the decree of the court be- 
low. In that case Varick, who applied for and got the in- 
junction, set up no other title but possession for twenty-five 
years. 

Chancellor Kent says, “ after such a length of time, it is 
right and just that the plaintiff should be protected in his 
property, &c. The defendant must first acquire possession 
of the ground in dispute, not by forcible entry, but by regu- 
lar process of law. The principle upon which the injune- 
tion is to be upheld is, that after a claim of right, accom- 
panied with actual and constant possession for twenty-five 
years and upwards, the corporation of New York cannot be 
permitted, without due process of law, to enter upon pomp 
sion, pull down buildings,” &c. 

In the case at bar, our adversary possession is long enough 
to take away the appellants’ right of entry. 


Mr Justice Story delivered the opinion of the Court. 

This is an appeal in a suit in equity from a decree of the 
circuit coyrt of the district of Columbia, sitting for the 
county of Washington. 

Georgetown was erected into a town by an act of the le- 
gislature of Maryland, passed in 1751, ch. 25. By subse- 
quent acts additions were made to the territorial limits of 
the town; and the town was created a corporation, with the 
usual municipal officers, by an act of the Maryland legisla- 
ture, passed in 1789, ch. 23. The charter of incorporation 
has been subsequently amended by congress, by various acts 
passed upon the subject since the cession. 

In the year 1769, Charles Beatty and George F. Hawkins 
laid out a town, known by the name of Beatty and Hawkins’s 
addition to Georgetown ; and which is now included within 
its corporate limits. The lots of this addition were disposed 
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of by way of lottery, under the direction of commissioners 
appointed to lay out the same, and conduct the drawing of 
~the lottery. The books of the lottery and the plan of the 
Jots, and a connected survey thereof, were afterwards, by act 
passed in 1796, ch. 54, ordered to be recorded in the clerk’s 
office for the territory of Columbia, and copies thereof to be 
good evidence in all courts of law and equity in the state. 
Upon the original plan so recorded, one lot was marked out 
and inscribed with these words, “ for the Lutheran church ;” 
and this lot was in fact part of the fand of which Charles 
Beatty was seised. 

The bill was brought up by the original plaintiffs, alleging 
themselves to be trustees and and agents for the German 
Lutheran church composed of the members of the German 
Lutheran church of Georgetown, duly organized as such, in 
behalf of themselves and the members of the said church. It 
charges the laying out of the lot in question for the sole use 
and benefit of the Lutheran church, to be held by them for 
religious purposes and the use of the congregation, as above- 
mentioned. That soon afterwards the lot was taken posses- 
sion of by the said German Lutherans in Georgetown ; who 
organized themselves into a church or congregation, and 
erected a church or house of worship thereon ; and the lot 
was enclosed by them and a church erected thereon; and 
hath been kept and held by them during a period of fifty 
years; and hath been used as a burying ground for the mem- 
bers of the church, with the avowed intention of building 
thereon another church or place of worship, the first build- 
ing erected thereon being decayed, whenever their funds 
would enable them so to do. ‘That during all this period 
their possession has never been questioned, and the lot has 
been exempted from taxation as property set apart for a re- 
ligious purpose. It further charges that upon the organiza- 
tion of the church or congregation, certain officers, called a 
committee and trustees, were appointed to take care of the 
said church, which appointments have been from time to 
time renewed; that in 1524 the plaintifis were re-appointed as 
such, having been so appointed at former times. It further 
charges that Charles Beatty died about sixteen years ago, 
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without having made any conveyance of the said lot, and 
that Charles A. Beatty, the defendant, is his heir, and 
has the title by descent; and prays that he may be compel- 
led to convey it to them. It further charges that Ritchie, 
the other defendant, has unwarrantably disputed their title; 
and has entered upon the lot and removed some of the tomb 
stones erected thereon, and means to dispossess the plain- 
tiffs and to remove the tomb stones and graves. The bill 
therefore prays that they may be quieted in their possession, 
and that a writ of injunction may issue, and for further re- 
lief. 

The defendants put in a joint answer. They admitted 
that the lot was so marked in the plot as the bill states, and 
that it was Charles Beatty’s intention to appropriate the 
same to the use of the Lutheran congregation, provided they 
would build thereon, within a reasonable time, a house of 
public worship. They deny that the German Lutherans 
were ever organized, as stated in the bill; or that any such 
church has been built ; or that there has been any such pos- 
session or enclosure as the bill asserts; or that Charles Beatty 
ever made any conveyance of the property to transfer his 
title. They admit that the lot has been’ used as a grave 
yard, but not exclusively appropriated to the use of the Lu- 
theran congregation. They admit that a building was erect- 
ed thereon, but that it was used as a school house. They 
admit that the defendant, Beatty, is heir at law, and as such, 
that he claims the lot in question, and has authorized the 
defendant, Ritchie, to take possession thereof. They deny 
all the equity in the bill, as well as the authority of the 
plaintiffs to sue ; declaring them to be mere volunteers, and 
demanding proof of their authority, &c. 

The general replication was filed, and the cause came on 
for a hearing upon the bill, answer,.exhibits and depositions; 
and the court decreed a perpetual injunction against the 
defendants, with costs. The appeal is brought from that 
decree. 

Upon examining the evidence, it appears to us that the 
material allegations of the bill are satisfactorily established. 
It is proved that, shortly after the appropriation, and more 
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than fifty years ago, the Lutherans of Georgetown proceeded 
to erect a log house on the lot, which was used as a church 
for public worship, by that denomination of Christians ; and 
was also occasionally, and at different times since, used asa 
school house under their direction. That at a much later 
period, a steeple and bell were added to the building ; that 
the land was used as achurch yard ; that a sexton appointed 
by Lutherans had the direction of it; that more than half of 
the lot is covered with graves; and others as well as Luthe- 
rans have been buried there ; that the Lutherans have caused 
the lot to be enclosed from time to time, as the fences fell 
into decay, and procured subscriptions for that purpose; 
that the possession of the Lutherans, in the manner in which 
it was exercised over the lot, by erecting a house, by public 
worship, by enclosing the ground, and by burials, was never 
questioned by Charles Beatty in his life time, or in any man- 
ner disturbed until a short period before the commencement 
of the present suit. That Charles Beatty in his life time 
constantly avowed that the lot was appropriatéd for the Lu- 
therans, and that they were entitled to it. 

The Lutherans have constituted but a small number in 
the town of Georgetown ; they have not been able, therefore, 
to maintain public worship constantly in the house so erect- 
ed, during the whole period; and sometimes it has been in- 
termitted for a considerable length of time. But efforts 
have been constantly made, as far as practicable, to keep 
together a congregation, to use the means of divine worship, 
and to support public preaching. The house, however, in 
consequence of inevitable decay, fell down some time ago; 
the exact period of which, however, does not appear ; but it 
seems to have been more than forty years after its first erec- 
tion. Efforts have since been made to rebuild it, but hitherto 
they have not been successful. 

The Lutherans in Georgetown, who have possessed the 
lot in question, are not and never have been incorporated as 
a religious society. The congregation has consisted of a 
voluntary society, acting in its general arrangement by com- 
mittees and trustees, chosen from time to time by the Luthe- 
rans belonging to it. ‘There do not appear to have been 
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any formal records kept of their proceedings; and there have 
been periods of considerable intermission in their appoint- 
ment and action. ‘There is no other proof that the plaintiffs 
are a committee of the congregation, than what arises from 
the statement of witnesses, that they were so chosen by a 
meeting of Lutherans, and that their appointment has always 
been acquiesced in by the Lutherans, and they have as- 
sumed to act for them without any question of their autho- 
rity; that they are themselves Lutherans, living in George- 
town, and forming a part of the voluntary society, is not 
disputed. 

There is decisive evidence also that the defendant Beatty 
has, since the decease of his father, repeatedly admitted the 
claim of the Lutherans to the lot, and his willingness that it 
should remain for them, as it had been originally appro- 
priated. No assertion of ownership was ever made by him, 
until the acts were committed, which form the gravamen of 
the present bill. 

Such are the material facts; and the principal questions 
arising upon this posture of the case, are, first, whether the 
title to the lot in question ever passed from Charles Beatty, 
so far at least as to amount to a perpetal appropriation of it 
to the use of the Lutheran church, or to the pious uses to 
which it has been in fact appropriated. And secondly, if so, 
whether it is competent for the plaintiffs to maintain the 
present bill. 

As to the first question, it is not disputed that Charles 
Beatty did originally intend that this lot should be appro- 
priated for the use of a Lutheran church in the town laid 
off by him. But as there was not at that time any church, 
either corporate or unincorporated, of that denomination in 
that town, there was no grantee capable of taking the same, 
immediately by grant. Nor can any presumption of a grant 
arise from the subsequent lapse of time, since there never 
has been any such incorporated Lutheran church there 
capable of taking the donation. If, therefore, it were neces- 
sary that there should be a grantee legally capable of taking, 
in order to support the donation in this case ; it would be 
utterly void at law, and the land might be resumed at plea- 
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sure. ‘T'o be sure, if an unincorporated society of Luthe- 
rans had, upon the faith of such donation, built a church 
thereon, with the consent, of Beatty, that might furnish a 
strong ground why a‘court of equity should compel him to 
convey the same to trustees in perpetuity for their use; or at 
least to execute a declaration of trust, that he and his heirs 
should hold the same for their use. For such conduct would 
amount to a contract with the persons so building the church, 
that he would perfect the donation in their favour; and a 
refusal to do it would be a fraud upon them, which a court 
of equity ought to redress. And if the town of Georgetown 
had been capable of holding such a lot for such uses, there 
would be no difficulty in considering the town as the 
grantee under such circumstances; since the uses would be 
of a public and pious nature, beneficial to the inhabitants 
generally. But it does not appear that Georgetown, in 
1769, or indeed until its incorporation in 1789, was a cor- 
poration, so as to be capable of holding lands as an inci- 
dent to its corporate powers. 

If the appropriation, therefore, is to be deemed valid at 
all, it must be upon other principles than those which ordi- 
narily apply between grantor and grantee. And we think 
it may be supported as a dedication of the lot to public 
and pious uses. The bill of rights of Maryland gives vali- 
dity to “any sale, gift, lease or devise of any quantity of 
land, not exceeding two acres, for a church, meeting or 
other g#iouse of worship, and for a burying ground, which 
shall Y improved, enjoyed or used only for such purpose.” 
To tifis extent, at least, it recognizes the doctrines of the 
statute of Elizabeth for charitable uses, under which it is 
well known, that such leases would be upheld, although 
there were no specific grantee or trustee. In the case of 
The Town of Pawlet vs. Clarke, 9 Cranch, 292. 331, this 
Court considered cases of an appropriation or dedication of 
* property to particular or religious uses, as an exception to 
the general rule requiring a particular grantee; and like 
the dedication of a highway to the public(a). There 


(a) See also Brown vs. Porter, 10 Mass. Rep. 93; Weston vs. Hunt, 2 Mass. _ 
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is no pretence to say, that the present appropriation 
was ever attempted to be withdrawn by Charles Beatty 
during his life time, and he did not die until about sixteen 
years ago. On the contrary, the original plan and appro- 
priation were constantly kept in view by all the legislative 
acts passed on the subject of this addition. The plan was 
required to be recorded as an evidence of title, and its in- 
corporation into the limits of Georgetown had reference to 
it. We think then it might at all times have been enforced 
as a charitable and pious use, through the intervention of 
the government as parens patriw, by its attorney general or 
other law officer. It was originally consecrated for a reli- 
gious purpose; it has become a depository of the dead; and 
it cannot now be resumed by the heirs of Charles Beatty. 
The next question is as to the competency of the plain- 
tiffs to maintain the present suit. If they were proved to 
be the regularly appointed committee of a voluntary society 
of Lutherans, in actual possession of the premises, and act- 
ing by their direction to prevent a disturbance of that pos- 
session, under circumstances like those stated in the bill, 
we do not perceive any serious objection to their right to 
maintain the suit. It is a case, where no action at law, 
even if one could be brought by the voluntary society, 
(which it would be difficult to maintain,) would afford an 
adequate and complete remedy. ‘This is not the case of a 
mere private trespass; but a public nuisance, going to the 
irreparable injury of the Georgetown congregation pf Lu- 
therans. ‘The property consecrated to their use by rpe- 
tual servitude or easement, is to be taken from them; the 
sepulchres of the dead are to be violated; the feelings of 
religion, and the sentiment of natural affection of the kin- 
dred and friends of the deceased are to be wounded; and 
the memorials erected by piety or love, to the memory of the 
good, are to be removed, so as to leave no trace of the last 
home of their ancestry to those who may visit the spot in 
future generations. I[t cannot be that such acts are to be 


Rep. 500; Inhabitants of Shapleigh vs Gilman, 13 Mass. Rep. 190; Burrard’s 
case, 12 Jac. C. B. 2 Mod. Ent. 413. b. 
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redressed by the ordinary process of law. The remedy 
must be sought, if at all, in the protecting power of a court 
of chancery ; operating by its injunction to preserve the re- 
pose of the ashes of the dead, and the religious sensibilities 
of the living. 

The only difficulty is whether the plaintiffs have shown 
in themselves a sufficient authority, since it is not evidenced 
by any formal vote or writing. Ifit were necessary, to de- 
cide the case on this point, we should incline to think that 
under all the circumstances it might be fairly presumed. 
But it is not necessary to decide the case on this point; 
because, we think it one of those cases, in which certain 
persons, belonging to a voluntary society, and having a 
common interest, may sue in behalf of themselves and 
others having the like interest, as part of the same society ; 
for purposes common to all, and beneficial to all. Thus, 
some of the parishioners may sue a parson to establish a ge- 
neral modus, without joining all; and some of the members 
of a voluntary society or company, when the parties are very 
numerous, may sue for an account against others, without 
joining all(a). 

And upon the whole we are of opinion, that the decree of 
the circuit court ought to be affirmed with costs.(b) 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States, for the 
district of Columbia, holden in and for the county of Wash- 
ington, and was argued by counsel ; on consideration whereof, 
it is considered, ordered and decreed by this Court that the 
decree of the said circuit court in this cause be, and the 
same is hereby affirmed with costs. 


(a) Cooper’s Eq. Plead. 40, 41; Miif. Plead. 145. 

(b) Ifa layman, by the dissolution of monasteries, hath a monastery in which 
there is a church, part of it, and he suffers the parishioners for a long time to 
come there to hear divine service, and to use it as a parish church; that shall 
give a jurisdiction to the ordinary to order the seats ; because that now, in fact, 
it becomes the parish church, which before was not subject to the ordinary : ad- 
judged 12 Ja. C. B.; Buzzard’s case, 2 Mod. E. 413. 6. 
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SUPREME COURT. 


Witrtram 8. Buckner, a Crtizen or New York vs. Fintry anp 
Van Lear, Crrizens of THE STATE OF MARYLAND. 


Bills of exchange drawn in one state of the union, on persons living in another 
state, partake of the character of foreign bills, and ought to be so treated ‘in 
the courts of the United States. 

For all national purposes embraced by the federal constitution, the states and the 
citizens thereof are one, united under the same sovereign authority, and go- 
verned by the same laws. In all other respects, the states are necessarily 
foreign and independent of each other. [590] 


THIS case came before the Court from the circuit court 
of the United States for the Maryland district. The action 
was instituted in the circuit court, on a bill of exchange, 
drawn on the 16th of March 1819, by the defendants, at 
Baltimore, on Stephen Dever at ew Orleans, in favour of 
Rosewell L.Colt or order, of Baltimore, and by him indorsed, 
for value received, to the plaintiff, a citizen of New York. 

A judgment was confessed by the defendants for $2,100, 
subject to the opinion of the court, upon a case stated; and 
which presented the question, whether the circuit court had 
jurisdiction in the case. 

The defendants objected to the jurisdiction, on the ground 
that the bill was an inland, and not a foreign bill of ez- 
change; and therefore, the defendants, and the drawee Rose- 
well L. Colt, being citizens of Maryland, although the bill 
was regularly in the hands of the plaintiff, as indorsee, who 
is a citizen of a different state, the circuit court had no cog- 
nizance of the claim. 

The provision of the act of congress upon which the ques- 
tion arises, is in the 11th section of the “ act to establish the 
judicial powers of the courts of the United States,” passed 
September 24th, 1789. The words of the act are, “ nor shall 
any district or circuit court have cognizance of any suit to 
recover the contents of any promissory note, or other chose 
in action, in favour of an assignee ; unless a suit might have 
been prosecuted in such court, to recover the said contents, 
if no assignment had been made ; except in cases of foreign 
bills of exchange.” 
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The judges of the circuit court divided in opinion on the 
question of jurisdiction, and ordered the record to be cer- 
tified to this Court. 


The case was argued by Mr Hoffman, for the defendants, 
no counsel appearing for the plaintiff. 

He contended, |. That in all cases of promissory notes, 
inland bills of exchange, and other choses in action, an as- 
signee, or an indorsee, is incompetent to sue the maker in 
the courts of the United States, except where such suit might 
have been there prosecuted, had there been no assignment 
or indorsement ; and that as the payee of this bill of exchange, 
when calling on the makers, must have resorted to the state 
tribunals, the indorsee must be referred to the same tribu- 
nals. 

2. That this being a bill of exchange drawn within this 
union, and payable there, viz. between citizens of sister 
states, cannot be regarded as a foreign bill, within the sound 
interpretation of the 1 1th section of the judiciary act of 1789; 
but that it is an inland bill, which, like promissory notes, re- 
mains forever subject to state jurisdiction, though transferred 
to citizens of another state. 

3. That congress did not design, by the exception contain- 
ed in that section, to legislate in reference to citizens of the 


/ different states of this union, or to confer on the circuit 


courts a jurisdiction in regard to them, so as to comprehend 
in their favour as “foreign bills,” those that should be drawn 
between citizens of sister states. 

4. That congress used this expression in its popular sense, 
which, indeed, is the only one in which that body could have 
thus legislated ; and that bills foreign to the union, viz. bills 
drawn in or on countries alien to the sovereignty of the 
United States, were the only foreign bills that either the 
policy, or the obvious meaning of the exception embraces. 

5. That foreign countries, and foreign bills, are correlative 
exprecsions; whereas, no sister state ine to the wnion, 
nor is any sister state truly foreign to any other state of the 
union. Congress, therefore, when legislating in reference 
to jurisdiction, must have had that union and foreign states 
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in its view; and designed to legislate under this exception 
only in reference to bills drawn in or on the union, but in 
or on any country other than one of the states of this union; 
they being in regard to the union itself one, and not foreign; 
and also, in regard to each other, not foreign either in a 
popular or strictly legal sense. 

6. That the exception in regard to foreign bills was, per- 
haps, founded on the policy of extending to aliens, (who 
were most likely to become the holders of bills drawn here 
on foreign countries, or drawn in foreign countries on this) 
the benefit of the national tribunals ; and was not designed 
to embrace citizens of different states, or to distinguish such 
bills from promissory notes, which remain with the state 
courts, though in the hands of citizens of different states. 
Such citizens, though bona fide indorsees, and for full value, 
being incompetent to sue makers in the federal courts, though 
they are competent to sue their own indorsers, because every 
indorsement is a new and independent contract, as between 
indorser and indorsee. 

7. That the legal, no less than the popular understanding, 
has classed such bills under the head of inland; and that 
being the norma loquendi renders it highly probable that 
congress had no other bills in view, than such as are drawn 
in or on countries wholly foreign to the jurisdiction and so- 
vereignty of this union. 

8. That although most of the legislatures of the different 
states have allowed damages on the protest of bills drawn 
on sister states ; yet nearly, without exception, the word “in- 
land” has been applied to such bills, and the word “ foreign” 
to those drawn in or on other countries. 

For the popular and legal sense of the expression “ inland 
bills,” 4 Grifith’s Law Register, 627. 699. 697. 799. 943. 
1006. 1007. 1067. 1140. 

9. The question is res nova in this Court, but has been 
the subject of judicial discussion in three instances, viz. in 
Millar vs. Hackley, 5 Johns. Rep. 375; and 1 S. C. Const. 
Rep. 100; and in Lonsdale vs. Brown, 1821, before Mr Jus- 
tice Washington(a). 


(a) See Appendix If. 
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Mr Hoffman stated that he was not informed, whether in 
this last case the point turned on the question of jurisdiction, 
or only on the necessity of protest, as was the case in two 
other cases. ‘The case in New York holds such bills to be 
inland. But had the decisions in the state courts been uni- 
formly otherwise, it is difficult to conceive how the states are 
to be regarded as foreign to each other in the national tribu- 
nals. A bill may well be foreign in the state courts, and in- 
land in the federal courts; and the constitutionality of the 
very exception contained in the 11th section of the judi- 
ciary act, if designed to embrace within its jurisdiction bills 
between state and state, seems to have been doubted by Mr 
Justice Story in 1 Mason, 251. Butif this point be waived, 
the only inquiry is as to the probable intention of congress; 
which, the plaintiff contends, was to embrace only such bills 
as are drawn between countries actually foreign to each 
other. Chancellor Kent, in his Commentaries, Vol. III. p. 63, 
inclines to the opinion that bills between the states of the 
union are foreign in all courts; but the point of protest ap- 
pears to have mainly occupied the mind of the learned wri- 
ter; and the question of jurisdiction, arising from the sound 
construction of the act of congress, does not specially claim 
his attention. 


Mr Justice Wasuineron delivered the opinion of the 
Court. 

This is an action of assumpsit founded on a bill of ex- 
change drawn at Baltimore, in the state of Maryland, upon 
Stephen Dever at New Orleans, in favour of R. L. Colt, a 
citizen of Maryland, who indorsed the same to the plaintiff, 
a citizen of New York. ‘Tlie action was brought in the cir- 
cuit court of the United States for the district of Maryland ; 
and upon a case agreed, stating the above facts, the judges 
of that court were divided in opinion, whether they could 
entertain jurisdiction of the cause upon the ground insisted 
upon by the defendants’ counsel, that the bill was to be 
considered as inland. ‘The difficulty which occasioned the 
adjournment of the cause to this Court, is produced by the 
11th section of the judiciary act of 1789, which declares, 
that no district or circuit court shall have “ cognizance of 
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any suit to recover the contents of any promissory note, or 
other chose in action in favour of an assignee, unless a suit 
might have been prosecuted in such court to recover the 
said contents, if noassignment had been made, except in cases 
of foreign bills of exchange.” 

The only question is, whether the bill on which the suit 
is founded, is to be considered a foreign bill of exchange ? 

It is to be regretted that so little aid in determining this 
question is to be obtained from decided cases, either in 
England, or in the United States. 

Sir William Blackstone, in his commentaries(a), distin- 
guishes foreign from inland bills, by defining the former as 
bills drawn by a merchant residing abroad upon his corres- 
pondent in England, or vice versa; and the latter as those 
drawn by one person on another, when both drawer and 
drawee reside within the same kingdom. Chitty, p. 16, and the 
other writers(b) on bills of exchange are to the same effect; 
and all of them agree, that until the statutes of 8 and 9 W. 
Il. ch. 17, and 3 and 4 Anne, ch. 9, which placed these two 
kinds of bills upon the same footing, and subjected inland 
bills to the same law and custom of merchants which go- 
verned foreign bills; the latter were much more regarded in 
the eye of the Jaw than the former, as being thought of more 
public concern in the advancement of trade and commerce. 

Applying this definition to the political character of the 
several states of this union in relation to each other, we are 
all clearly of opinion, that bills drawn in one of these states, 
upon persons living in any other of them, partake of the 
character of foreign bills, and ought so to be treated. For 
all national purposes embraced by the federal constitution, 
the states and the citizens thereof are one, united under the 
same sovereign authority, and governed by the same laws. 
In all other respects, the states are necessarily foreign to, 
and independent of each other. ‘Their constitutions and 
forms of government being, although republican, altogether 
different, as are their iaws and institutions. This sentiment 


(a) Vol. II. 467. 
(b) Bayley, Kyd 
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was expressed, with great force, by the president of the court 
of appeals of Virginia, in the case of Warder vs. Arrell, 2 
Wash. 298; where he states, that in cases of contracts, the 
laws of a foreign country, where the contract was made, 
must govern; and then adds as follows—* The same prin- 
ciple applies, though with no greater force, to the different 
states of America ; for though they form a confederated go- 
vernment, yet the several states retain their individual sove- 
reignties, and, with respect to their municipal regulations, 
are to each other foreign.” 

This character of the laws of one state in relation to the 
others, is strongly exemplified in the particular subject un- 
der consideration ; which is governed, as to the necessity of 
protest and rate of damages, by different rules in the differ- 
ent states. In none of these laws however, so far as we can dis- 
cover from Griffith’s Law Register, to which we were referred 
by the counsel, except those of Virginia, are bills, drawn in 
one state upon another, designated as inland; although the 
damages allowed upon protested bills of that description, are 
generally, and with great propriety, lower than upon bills 
drawn upon a country foreign to the United States, since 
the disappointment and injury to the holder must always be 
greater in the latter, than in the former case. It is for the 
same reason, no doubt, that, by the laws of most of the states, 
bills drawn in and upon the same state, and protested, are 
either exempt from damages altogether, or the rate is lower 
upon them, than upon bills drawn on some other of the 
states. 

The only case, which was cited at the bar, or which has 
come to our knowledge, to show that a bill drawn in one 
state upon a person in any other of the states, is an inland 
bill, is that of Miller vs. Hackley, 5 Johns. Rep. 375. Al- 
luding to this case, in the third volume of his Commentaries, 
p- 63, in a note, Chancellor Kent remarks very truly, that the 
opinion was not given on the point on which the decision 
rested; and he adds, that it was rather the opinion of Mr 
Justice Van Ness than that of the court. It is not unlikely, 
besides, that that opinion was, in no small degree, influenced 
by what is said by Judge Tucker in a note to 2 Black. Com. 
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467; which was much relied upon by one of the counsel in 


the argument, where the author would appear to define an se 
inland bill, as being one drawn by a person residing in one grou! 
state on another within the United States. He is so under- rican 
stood by Chancellor Kent, in the passage which has been TI 
referred to: but this is undoubtedly by a mistake, as the note of th 
manifestly refers to the laws of Virginia; and by an act of by th 
that state, passed on the 28th of December 1795, it is ex- a jus 
pressly declared, that all bills of exchange drawn by any conc 
person residing in that state, on a person in the United oug! 
States, shall be considered in all cases as inland bills. The men 
case of Miller vs. Hackley, therefore, can hardly be consi- prov 
dered as an authority for the position which it was intended mer 
to maintain. We think it cannot be so considered by the sam 
courts of New York, since the principle supposed to be de- con 
cided in that case, would seem to be directly at variance \ 
with the uniform decisions of the same courts upon the subject dic! 
of judgments rendered in the tribunals of the sister states. frat 
In the case of Hitchcock vs. Aicken, 1 Caines, 460, all the ass 
judges seem to have treated those judgments as foreign in inl: 
the courts of New York; and the only point of difference the 
between them grew out of the construction of the Ist section an 
of the 4th article of the constitution of the United States, pel 
and the act of congress of the 26th of May 1790, ch. 38, wo 
respecting the effect of those judgments, and the credit to co 
be given to them in the courts of the sister states. ot! 
It would seem from a note to the case of Bartlett vs. up 
Knight, 1 Wass. Rep. 430, where a collection of state deci- an 
sions on the same subject is given ; that these judgments had ot 
: generally, if not universally, been considered as foreign by be 
the courts of many of the states. If this be so, it is difficult it 
to understand upon what principle bills of exchange drawn 
in one state upon another state can be considered as inland; c 
unless in a state where they are declared to be such by a ti 
statute of that state. Pp 
It has not been our good fortune to see the case of Duncan tl 
vs. Course, | South Carolina Constitutional Reports, 100 ; 
but the note above referred to in 3 Kent’s Com. informs us, 





that it decides that bills of this description are to be consi- 
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dered in the light of foreign bills; and the learned commen- 
tator concludes, upon the whole, and principally upon the 
ground of the decision just quoted ; that the weight of Ame- 
rican authority is on that side. 

That it is so, in respect to the necessity of protesting bills 
of that description, was not very strenuously controverted 
by the counsel for the defendant. But he insists, that under 
a just construction of the 11th section of the judiciary act, 
concerning the jurisdiction of the federal courts, these bills 
ought to be considered and treated as inland. The argu- 
ment is, that the mischief intended to be remedied by the 
provisions in the latter part of that section, by the assign- 
ment of promissory notes and other choses in action, is the 
same in relation to bills of exchange of the character under 
consideration. 

We are of a different opinion. ‘The policy which probably 
dictated this provision in the above section, was to prevent 
frauds upon the jurisdiction of those courts by pretended 
assignments of bonds, notes, and bills of exchange strictly 
inland; and as these evidences of debt generally concern 
the internal negotiations of the inhabitants of the same state, 
and would seldom find their way fairly into the hands of 
persons residing in another state; the prohibition as to themy 
would impose a very trifling restriction, if any, upon the 
commercial intercourse of the different states with each 
other. It is quite otherwise as to bills drawn in one state 
upon another. They answer ail the purposes of remittances, 
and of commercial facilities, equally with bills drawn upon 
other countries, or vice versa; and if a choice of jurisdictions 
be important to the credit of bills of the latter class, which 
it undoubtedly is, it must be equally so to that of the former. 

Nor does the reason for restraining the transfer of other 
choses in action, apply to bills of exchange of this descrip- 
tion; which, from their commercial character, might be ex- 
pected to pass fairly into the hands, of persons residing in 
the different states of the union. We conclude upon the 
whole, that in no point of view ought they to be considered 
otherwise than as foreign bills. 

Von. I1.—3 Z 
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This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Maryland, and on the questions and points on 
which the judges of the said circuit court were opposed in 
opinion, and which were certified to this Court for its opinion, 
and was argued by counsel; on consideration whereof, it is 
the opinion of this Court that the bill of exchange on which 
this action is brought, ought to be considered as a foreign 
bill within the meaning of the 11th section of the judiciary 
act of the 24th of September 1787, and that the said circuit 
court has jurisdiction of this cause; whereupon it ‘is con- 
sidered, ordered and adjudged by this Court, that it be cer- 
tified to the said circuit court for the district of Maryland, 
that the bill of exchange on which this action is brought, 
ought to be considered as a foreign bill, within the meaning 
of the 11th section of the judiciary act of the 24th of Sep- 
tember 1787: and that that court has jurisdiction of the 
cause(a). 





(a) The opinion of Mr Justice WAsHiINGToN, in the case of Lonsdale ps, 
Brown, in which the same point was ruled in the circuit court of the United 


States for the eastern district of Pennsylvania, will be found in the appendix, 
No. If. 
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EneuisH, Surpu, Mackart, Horrman, M’KeEenney anp oTHERs, 
APPELLANTs vs. CATHARINE FoxaLL, APPELLEE. 


A marriage settlement provided that the trustees, after the death of the husband, 
should stand possessed of a bond executed to them by the husband, and of 
the sum of $37,038 to be received by them; upon trust to place out the same 

when it shall come into their hands, at interest, on freehold securities, or in- 


vest it, or any part of it, in the purchase of stock of the United States of 


North America, or bank stock there, with the approbation of the wife; and 
to call in and replace the same, and reinvest the same, and the produce 
thereof, from time to time, upon or in such securities, or stock, with the ap- 
probation of the wife. 

It is not an unreasonable interpretation to say, that the wife, who survived the 
husband, was to have a controlling agency, within the limitation prescribed by 
the contract. She has not an arbitrary and unlimited discretion. The invest- 
ment is restricted to three objects: freehold securities, United States stock, 
or bank stock; and the trustees are not authorised to make any other in- 
vestment. The trustees are bound to make the investment in any one of the 
funds mentioned, which the wife might request or direct. 

The husband by his will confirmed the marriage settlement, and he further de- 
clared, ‘“* that if the sum of $37,038 secured to be paid to the trustees should 


at any time be found insufficient to raise and bring into the hands, of the™ 


trustees the clear annual sum of $2,222.22, the annuity secured to be paid to 
his wife by the settlement, then the trustees of his will shall, from time to 
time, transfer to themselves, as trustees of the settlement, out of the residuum 
of his estate, such sum or sums of money as may, from time to time, be found 
necessary to make up any deficiency there may happen to be between the 
current amount of the interest and produce of the principal sum, and the 
amount of the annuity; so that, in no event, less than $2,222.22 shall be 
raised annually for his wife, or for her benefit in the United States. 

The personal estate of the husband, exclusive of the sum placed in the hands of 
the trustees of the annuity, was so invested as to produce six per centum 
per annum, and the direction of the wife to keep invested in six per cent. 
stock of the United States the $37,038, produced a deficiency in the annuity, 
which she claimed to have made up from the residuary estate. The wife has 
a right to claim this deficiency to be so made up. 

There is no doubt, but that under the general prayer in a bill in chancery for 
general relief, other relief may be granted, than that which is particularly 
prayed for; but such relief must be agreeable to the case made by the bill. 


APPEAL from the circuit court of the county of Wash- 
ington. 
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[English and others vs. Foxall.] 


The appellee in these cases, is the widow of Henry Fox- 
all: and the appellants in the first case, are the trustees 
named in a marriage settlement, executed by Henry Foxall 
at the time of his marriage with the appellee; and in the 
second, they are the trustees, executors and legatees named 
in the will. 

On the marriage of Henry [oxall with the appellee, in 
England in 1816, a contract was entered into for an annual 
income of £500 sterling, or $2,222.22, for the life of Mrs 
Foxall; to commence at his death; for her jointure, and in 
lieu of her dower; and, on the decease of Mr Foxall, the 
sum of $37,038, was then to be raised and paid to the trus- 
tees, for the purpose of securing the same. 

In the settlement it is declared, that upon the treaty for 
the marriage, it was agreed between the parties thereto, 
Henry Foxall and Catharine Holland, that should she sur- 
vive him, he would provide and settle on her an annual in- 
come of £500 sterling, equal to $2,222 22 cents, in the na- 
ture of a jointure for life, and in bar of dower; that he should 
devise to her his messuage in Georgetown, and assign her 
his furniture and carriage for life, in increase of her jointure; 
that her property, which was wholly personal, should vest in 

sher, but that all future property should be at her disposal, 
as if she were a femme sole; and that the children of the 
marriage as well as a present daughter of Henry Foxall, 
should be dependent on him for support. ‘The marriage set- 
tlement also recites, that in part performance of the same, 
Henry Foxall had made his bond in the penalty of $74,116, 
to the trustees, to be void on payment by his executors, with- 
in six months from his death, of $37,038, with interest at six 
per cent. 

It is then declared by the deed, that in case the appellee 
should survive said Henry Foxall, the said trustees should 
stand possessed of said bond, and said $37,038 to be receiv- 
ed by them “ upon trust to place out the same, when it shall 
come into their hands, at interest on freehold securities, or 
invest it, or any part of it, in the purchase of stock of the 
United States of North America, or bank stock there, with 

the approbation of said Catharine Holland, and to call in 
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and replace and reinvest the same, and the produce thereof, 
from time to time, upon or in such securities or stock, with 
the approbation ef said Catharine Holland ; and to pay the 
interest and dividends of the said sum, securities or stocks 
from time to time as the same should be received, to her 
the said Catharine Holland or her assigns, or permit her or 
them to receive such interest or dividends for her life, for 
her separate use,” &c. And after her death upon trust to 
pay, transfer, and assign said $37,038, and the securities or 
stocks in or upon which it should be placed out or invested, 
and the dividends, &c. unto the executors or assigns of the 
said Henry Foxall. 

Mr Foxall died in England in 1823, having left a will dated 
the 12th of April 1823. The first clause in the will is in 
these words: “ First, [ do hereby ratify and confirm in every 
respect the settlement made upon my marriage with my dear 
wife Catharine, and do direct the provisions and trusts of 
the same, and the condition of the bond entered into by 
me upon my said marriage, to be faithfully performed and 
observed:” and afterwards, “I do farther direct, that if 
the sum of $37,038, secured to be paid to the trustees of 
said settlement, should, at any time, and from time to time, 
be found insufficient to raise, within these United States,” 
and bring into the hands of the said trustees of said settle- 
ment there, the clear annual sum of $2,222 22 cents, the 
annuity secured to be paid to my said wife by the said set- 
tlement; then, and in such case, the trustees of this my will 
do and shall, from time to time, transfer to themselves, as 
trustees of said settlement, out of the residuum of my estate, 
such sum or sums of money, as may from time to time be 
found necessary to make up any deficiency there may hap- 
pen to be between the current amount of the interest and 
produce of said principal sum, and the amount of said an- 
nuity, so as that, in no event, less than the said sum of 
$2,222 22 cents shall be annually raised for my said wife, or 
for her benefit within the United States.” 

He also gives her, over and above the provisions made for 
her benefit by said settlement, a legacy of $500; the 
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plate, &c. purchased since the marriage, and all his ser- 
vants. 

He then gives the $37,038, “ stipulated+to be raised and 
paid to the trustees of his marriage settlement,” after the 
death of his said wife, “to the children of the marriage ab- 
solutely ;” and if none, directs it after the death of his wife 
to sink into the residuum of his estate. 

The will contained a proviso, that any depreciation in the 
value of his property, should be borne equally by all his 
legatees, “ his wife, and any child or children he might have 
by her, excepted.” 

Hoffman, Smith, M’Call and M’Kenney were appointed 
executors of the will. There were no children of the mar- 
riage, and but one daughter, Mrs M’Kenney, by a former 
wife. The estimate placed by Mr Foxall upon his property, 
at the time of his decease was $270,000. In December 
1827, the trustees valued the real estate at $70,000, and the 
personalty at $88,000. 

At the decease of Mr Foxall in 1823, $32,645, of six per 
cent stock of the United States, stood in his name ; and at 
that time the government stocks were as much above par, as 
they were when this bill was filed. Mr Foxall was, at that 
time, well acquainted with the price of government stocks, 
and of the stocks of the local banks, the latter of which it 
was in evidence, could have been purchased at that time at 
ninety-six per cent. 

On the 17th of July 1824, Mrs Foxall being then in Eng- 
land, the executors addressed the following letter to her: 

“'The executors of your late husband are desirous of pay- 
ing over to the trustees of the marriage settlement, the sum 
of 37,038, according to the directions in the will. It is 
deemed necessary that you should give instructions to the 
trustees named in the marriage settlement, before they can 
feel themselves authorised to invest the money. You will 
please to communicate, at as early a date as convenient, 
your wishes on this subject.” 

And on the same day, the trustees addressed the follow- 
ing : 

“ The executors of your late husband, ‘the Rev. Henry 
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Foxall,’ are ready to pay over to us, the trustees named in 
the marriage settlement, the sum of $37,038, for the purpose 
of providing the annuity secured to you in said settlement. 
In said settlement it is stipulated, that we are to place it 
out ‘at interest on freehold security, or invest it, or any part 
of it in the purchase of stock of the United States of North 
America, or bank stock there, with the approbation of Mrs 
Foxall.’ We are therefore compelled to wait for your in- 
structions. ‘The will, you will doubtless have perceived, has 
made provision, that in case the said fund of $37,038 should 
not produce in interest, the annual payment to be made to you 
of $2,222 22 cents, there shall be provided from his estates 
whatever may be deficient, so that in no case shall you re- 
ceive a less amount. 

“It is presumed, therefore, you will give the trustees a 
general authority to manage said trust fund, so as to produce 
the best interest which can be safely done: unless such gene- 
ral authority be given, we should have to wait for new in- 
structions whenever any payment of principal may come into 
our hands. It is highly probable, that when you answer the 
letter sent with a copy of the will, you will give such direc- 
tions as we have alluded to. If you have not, you will per- 
ceive the necessity of having it done without delay: as we 
cannot move in the business until we have your directions, 
which may be given either by letter or any other authentic 
writing. It will be necessary, in case you do not come to 
this country, that you authorise some person here to receive 
for you the annuity, as we are bound to-pay it within the 
United States. We are thus particular, as it takes at least 
three or four months to get an answer from the interior of 
England.” 

To these letters the following answer was written by Mrs 
Foxall, and received by the executors and trustees: 

Gentlemen ;—In reply to your letter of the 17th of July 
last, in which you request my approbation relative to the in- 
vestment of the $37,038, to provide my annuity according to 
my marriage settlement, I acquaint you, that, in the judg- 
ment of my late husband, and according to my own, the 
stock of the United States of North .merica is preferred by 
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me, to freehold security or bank stock ; and that I shall ap- 
prove of the investment of the principal sum in that fund, 
and not on real security or bank stock, and beg it may be so 
invested.” 

Mrs Foxall returned to the United States in December 
1824, and a similar application was made to her by the trus- 
tees, with the same effect; and she remained in the belief 
that the investment was made according to her wishes, in 
stocks of the United States. ‘Ten thousand six hundred and 
forty-five dollars, six per cent. stock, were afterwards paid off 
by the government, without the knowledge of Mrs Foxall; 
and of this sum $10,000 were also, without her knowledge, 
loaned to one of the trustees and to another person, on their 
promissory note, secured by a pledge of $12,000, stock of 
the Farmers’ and Mechanics’ Bank, of Georgetown. 

In 1526, Mrs Foxall came to know that no separate invest- 
ment had been made for her annuity; and she then, in 
writing, requested that the sum of $3,7038 should be invest- 
ed in stock of the United States for that purpose. This was 
refused by the executors and trustees; they contending that 
the right was with them to make the investment as they 
should think best, free from the control of Mrs Foxall, and 
without her approbation. 

Upon this refusal Mrs Foxall filed the bill in the circuit 
court against the trustees, claiming to have the provisions of 
the marriage settlement carried into effect, and to have the 
amount of the same invested in some of the government 
stocks, in her and their joint names. The bill calls for a 
discovery where the $37,038 had been invested, and to 
whom in particular it had been loaned; and for general 
relief. 


court, admitting they have ample funds for the purpose, but 
raise the question whether Mrs Foxall has the right to have 
the $37,038 invested in the stock of the United States, re- 
ferring to a cross bill filed by them, for the reasons why they 
suppose she has not that right. They state that $22,000 were 
then invested in United States stock, and that all the residue 
of the personal estate was in their hands and vested in real 


The trustees, in their answer, submit themselves to the 
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securities of the most undoubted safety, producing an in- 
terest of six per centum per annum. 

They deny the right of Mrs Foxall to the benefit of the pro- 
vision of the settlement requiring her approbation to the in- 
vestment, and of that of the will, throwing the loss of such 
investment upon the residue of the estate, averring them to be 
inconsistent ; and require that she be held to elect between 
them. And that if her bill, already filed, be considered as 
an election to take under the settlement, and the investment 
prayed by her shall be decreed, that it shall be further de- 
creed, that she shall receive the interest of the same, so to 
be invested, in bar of all claim upon the residuum of the 
estate, under the provision of the will for any deficiency. 

In December 1827, a statement was filed by the trustees, 
showing the nature of the securities in which the estate was 
invested ; and to whom the moneys paid in had been loaned. 

The trustees in the marriage settlement, the executors of 
the will of Mr Foxall, and the daughter of Mr Foxall with 
her husband Samuel M’Kinney, filed a bill against Mrs 
Foxall the appellee, the object of which is to keep the 
$37,038, in the hands of the trustees of the will mixed up 
with the general mass of Mr Foxall’s estate, and to prevent 
the investment of that sum in the stock of the United States; 
because so invested, the stocks being above par, it would 
not produce the full amount of the annuity. ‘The bill denies 
the right of Mrs Foxall to select the fund for the investment 
of the sum of $37,038, and asserts that if she has that right, 
she must forego the same, in order to enjoy the benefit of 
the provisions in the will, asserting that the testator by insert- 
ing that clause in his will, providing that every deficiency in 
the amount of the annuity should be borne by his general 
estate, intended t6 curtail the rights of the settlement; and 
tRat she must be put to her election between the provisions 
of the will and those of the settlement. 

The answer of Mrs Foxall to this bill, denies the incon- 
sistency between the provisions of the settlement and the will; 
contends fhat she is entitled to the benefit of both; that she 
has a right to choose the funds for investment, and to call 
on the residuum of the estate, to make good the deficiency 
Vow. I1.—4 A 
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that may arise from its not producing six per centum to pay 
her annuity; and declaring that her husband always advised 
and recommended her to invest it in United States stock, 
dnd intimates her desire to insist on its being so done, even 
if the loss to arise from it is to fall upon her. 

The causes were, by consent, heard together in the circuit 
court : and that court decreed in the first cause, that the 
investment of the $37,058 should be made as she desired, 
and the interest paid annually to her; and that if such in- 
terest fell short of producing $2,222.22 (that is, 6 per cent.) 
per annum, the deficiency should be paid to her annually, 
out of the residuum of the estate in the hands of the trustees. 

In the second case, the court decreed the bill to be dis- 
missed. 

From these decrees, the defendants in the court below in 
the first case, and the complainants in the second case, ap- 
pealed to this Court. 

The cases were argued by Mr Key for the appellants and 
by Mr Jones for the appellee. 


For the appellants it was contended : 

1. That the provisions of the deed of settlement and of 
the will are inconsistent, and that the widow is not entitled 
to the benefit of both; that she cannot choose the fund for 
investment under the deed and throw the loss from such in- 
vestment upon others, under the will. : 

2. That part of the decree which directs the payment of 
the deficiency from the residuum is erroneous, according to 
the true construction of the will, which only authorizes sach 
payment when the funds shall be found insufficient to raise 
within the United States, the clear income of $2,222.22: and 
the proof taken in the cause, shows that the funds are suffi- 
cient, and are now so invested as to produce that sum. 

3. The construction of the clause of the deed of settle- 
ment giving the widow the exclusive direction of the invest- 
ment is erroneous. The deed requires it to be made by the 
trustees, with her approbation, so that both mustt:oncur in 
the investment. 
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For the appellee it was argued, that she can require the 
$37,038 to be separated from the general estate, and invest- 
ed in the stock of the United States. 

And if there be any deficiency in the income from the in- 
vestment, she can charge the same to the general -estate : 
ist, under the settlement; and 2d, under the will. 


Mr Justice ‘Tompson delivered the opinion of the Court. 

These cases come before the Court on appeal from the 
circuit court of the district of Columbia, and have been 
argued together. ‘Ihe first was a bill filed by Mrs Foxall 
against the appellants, as trustees in a marriage settlement 
contract, entered into between her and her late husband 
Henry Foxall, deceased. The object of this bill was to 
compel the trustees to carry into effect the marriage con- 
tract, according to her construction of it, by separating 
$37,038 from the general mass of her late husband’s estate, 
and investing the same in stock of the United States. 

The appellants, in their answer, admit that they have re- 
ceived funds of the estate of Henry Foxall, to a much larger 
amount than the $37,038, but allege that they are also trus- 
tees under the provisions of the will of Henry Foxall, and 
have not invested it in stock of the United States, because 
it could.not be done without great loss; and that they con- 
sidered such an investment injudicious and prejudicial to the 
estate and to the rights of others interested in the residuum 
of the estate, and its income. And they aver that they have 
securely vested in real securities and bank stocks, producing 
an interest of six per cent. the whole of the personal estate 
except $22,645 in United States stock, purchased by H. 
Foxall in his lifetime. ‘They admit they have ample funds, 
and are willing to make the investment required by the ap- 
pellee, if the construction of the deed of settlement, which 
she contends for, should be deemed by the Court to be cor- 
rect. 

With this answer, and referring to it, was filed the cross 
bill in the second cause, in which the trustees in the mar- 
riage settlement, and Samuel M’Kinney, who are the exe- 
cutors named in the will of Henry Foxa!l, together with 
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sundry other persons, who are the cestui que trusts under 
the will, are complainants, and Catharine Foxall defendant. 
In this bill the appellants set forth the will of Henry Fox- 
all, and aver that by it the whole real and personal estate of 
the testator, is bound to secure to the appellee her annuity, 
That the investment in United States Stock of the $37,038 
would occasion a loss in the income of the whole estate of 
six or seven hundred dollars a year, which would fall, accord- 
ing to the will, upon the other cestui que trusts. ‘They deny 
the right of the appellee to claim the benefit of the provi- 
sion of the settlement requiring her approbation to the in- 
vestment, and also that of the will to make up the deficiency, 
and thereby throwing the loss of such investment upon the 
residue of the estate ; averring the two provisions to be incon- 
sistent, and requiring the appellee to elect between them; 
and praying that if her bill, already filed, be considered an 
election to take under the settlement, and the investment 
prayed by her shall be decreed, that it may be further de- 
creed, that she shall receive the interest of the same, so to 
be invested, in bar of all claim upon the residuum of the 
estate, under the provisions of the will for any deficiency. 
The answer in this case denies the inconsistency between 
the provisions of the will and the marriage settlement, and 
claims that the appellee is entitled to the benefit of both. 
That she has the right to choose the funds for investment, 
and to look to the residuum of the estate to make good the 
deficiency that may arise from the investment not producing 
The court below decreed in the first cause, that the appel- 
lants, as trustees in the will, should transfer to themselves, as 
trustees in the marriage settlement, the sum of $37,038, and 
should invest the same in the purchase of stock of the United 
States, and pay the dividends from time to time, as received, 
to Catharine Foxall, for and during the term of her life; and 
that the appellants should make the investment of the said 
principal sum, jointly in the names of themselves and the 
said Catharine; and cause the trust upon which the same is 


to be invested, to be expressed in the certificates of invest- 


ment, and upon the books of the treasury department. And 
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further, in case the said principal sum of $37,038, so in- 
vested, should be found insufficient to raise and pay the 
annuity of $2,222 22 cents, that the deficiency should from 
time to time be made good out of the residuum of the estate, 
&c. And inthe second cause, the court decreed the bill to 
be dismissed. From both these decrees, appeals have been 
brought to this Court. 

The two questions which arise upon these cases are : 

1. Whether the appellee, Mrs Foxall, has a right, under the 
marriage settlement, to require the trustees to separate the 
$37,038 from the general mass of the estate, and invest the 
same in stock of the United States. 

2. If such investment should be insufficient to pay her the 
annuity of $2,222 22 cents, has she a right to have the de- 
ficiency made up, out of the general estate, either under the 
marriage settlement, or under the will of her deceased hus- 
band. 

The answers to these questions will depend upon the con- 
struction to be given to the marriage settlement, and the 
will of Henry Foxall. 

The settlement recites, that a marriage was intended to be 
solemnized between Henry Foxall and the appellee, then 
Catharine Holland ; that upon the treaty for such marriage, 
it was agreed between the said Henry Foxall and Catharine 
Holland, that he should provide and settle on her, in case 
she should survive him, an annual income of $2,222 22 cents, 
equal to £500 sterling, in the nature of a jointure for her, 
for life, and in bar of dower, &c.; and also reciting, that in 
part performance of said agreement, the said Henry Foxall 
had made his bond, in the penalty of $74,116, to the trustees 
named in the settlement, to be void on payment by his exe- 
cutors, within six months from his death, to the said trustees 
of $37,038, with interest at six per cent. from his decease. It 
is then declared by the deed, that in case the said Catharine 
Holland should survive the said Henry Foxall, the trustees 
shduld stand possessed of said bond, and the $37,038, to be 
received by them, upon trust, to place out the same, when 
it shall come into their hands, at interest, on freehold secu- 
rities, or invest it, or any part of it, in the purchase of stock 
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of the United States of North America, or bank stock there, 
with the approbation of said Catharine Holland; and to call 
in and re-place, and re-invest the same, and the produee 
thereof, from time to time, upon or in such securities or 
stock, with the approbation of the said Catharine Holland; 
and to pay the interest and dividends of said sum, securities 
or stocks from time to time, as the same shall be received, 
to her or her assigns, or permit her or them to receive such 
interest or dividends for her life, for her separate use. 

That the appellee has a right to require the $37,038 to 
be separated from the general mass of the estate, and invested 
in funds for her use, according to the trusts declared in the 
marriage settlement, cannot admit of a doubt. 

The circumstance that the trustees are also executors 
named in the will, cannot affect the rights of Mrs Foxall. 
This contract was entered into in the year 1816, long before 
the will was made, or it could be known who would be ap- 
pointed executors ; and besides, the trustees are not the only 
executors. But it would be immaterial if they were. They 
are acting in separate and distinct capacities, and are bound 
to execute the respective trusts according to the provisions 
of the marriage settlement and the will. ‘This settlement 
was accompanied with a bond given by H. Foxall, by which 
he bound his executors, to pay over to the said trustees the 
$37,038, within six months from his death. And the settle- 
ment declares that the trustees shall stand possessed of said 
bond, and the $37,035 to be received by them upon trust to 
place out the same, when it shall come into their hands, at 
interest, &c. in the manner therein directed, Whether Mrs 
Foxall had a right to control the investment of this money 
when it came into the hands of the trustees, may admit of 
more.~doubt. 

The trust declared is, that the $37,038, when it shall 
come into the hands of the trustees, shall be placed out at 
interest on freehold security, or invested in the purchase of 
stock of the United States of North America, or bank stéck 
there, with the approbation of the said Catharine Holland; 
and the re-investments, when necessary, were to be made in 
like manner with her approbation; and the interest and 
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dividends to be paid to her, during her life, for her sepa- 
rate use. 

The question is not whether she is at present in danger of 
losing her annuity, nor does she in her bill charge the 
trustees with misconduct. She is, in judgment of law, a 
purchaser of this annuity, her rights rest in contract, and 
she seeks to have that contract carried into execution. And 
whether this will work an injury to third persons or not, 
cannot control her rights, secured to her by the marriage 
settlement. When this contract was entered into, there 
was no existing interest in any third parties. And no sub- 
‘ sequent act of one of the contracting parties, can change 
the rights of the other. This fund, or the securities or 
stock in which it should be invested, were, after her death, 
to be transferred to the executors or assigns of Henry Fox- 
all. But no disposition which he could make of them, 
could abridge the rights of Mrs Foxall under the settle- 
ment. What then is to be understood by the stipulation, 
that the investment was to be made with her approbation ? 
That she was to have some agency in this investment, can- 
not be questioned. And is it an unreasonable interpretation 
to say, that she was to have a controlling agency, within the 
limitation prescribed by the contract. She has not an arbi- 
trary and unlimited discretion. ‘The investment is restrict- 
ed to three objects: freehold securities, United States 
stock, or bank stock ; and the trustees are not authorised to 
make any other investment. Nor can she approve or dis- 
approve of any other. All such acts, both in them and her, 
would be without authority. She is the party beneficially 
interested in the investment; and it is fairly to be presumed, 
that her intended husband meant to leave it to her to elect 
between the different objects of investment. It cannot be 
presumed, that she would withhold her approbation from 
all, and if she did the loss would be her own, and not to 
the prejudice of any one else. It is very probable, that dif- 
ferent persons, with equally honest and upright motives, 
might differ in opinion with respect to*the three different 
modes of investment pointed out in the settlement. And 
when that occurs between Mrs Foxall and the trustees, one 
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or the other party must yield: and.the contract must deter- 
mine their respective rights. That declares, that the in- 
vestment is to be made with her approbation; which would 
seem necessarily to imply, that it could not be made with- 
out it, and, at all events, not directly against it. And such 
appears to have been the construction put upon it by the 
trustees themselves. For in July 1824, after the death of 
her husband, they wrote her two letters; one in their cha- 
racter of executors, and the other as trustees in the settle- 
ment. In the first they say, “The executors of your late 
husband are desirous of paying over to the trustees of the 


marriage settlement the sum of $37,038, according to the - 


directions of the will. It is deemed necessary that you 
should give instructions to the trustees named in the mar- 
riage settlement, before they can feel themselves authorised 
to invest the money.” And in their letter, written as trus- 
tees, they say, “The executors are ready to pay over the 
sum of $37,038 to the trustees named in the marriage 
settlement; for the purpose of providing the annuity secured 
to you in the settlement. In which it is stipulated, that we 
are to place it out at interest, on freehold security, or in- 
vest it in the purchase of stock of the United States of 
North America, or bank stock there, with the approbation 
of Mrs Foxall. We are, therefore, compelled to wait for 
your instructions.” 

In September following she answered their letters, in 
which she says, “I acquaint you that in the judgment of my 
late husband, according with my own, the stock of the Uni- 
ted States of North America is preferred by me, to freehold 
security or bank stock; and that I shall approve of the*in- 
vestment of the principal sum in that fund, and not on real 
security or bank stock, and beg it may be so invested.” We 
think the trustees were bound to make the investment ac- 
cording to this request. ‘That it was a right secured to her 
under the marriage settlement. 

We will not say, but that a state of things might exist in 
which a court of chancery would be authorized to control 
her election: as if she should act from mere caprice, and 
with a manifest purpose of throwing a loss upon the residu- 
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um of the estate. But there is nothing in this case to war- 
rant such an imputation against her. And it is not very 
certain, that she even erred in judgment, if she had herself 
to sustain the loss. The object of the settlement was to give 
her a certain, safe and secure income. And it was not un- 
reasonable for her to place more confidence in government 
stock, than in mortgages, where it is well knqwn there is 
less punctuality in the payment of interest ; or in bank stock, 
with the hazard of insolvency. She acted, as she states in 
her letter to the trustees, according to the judgment of her 
late husband ; and which no doubt had great influence with 
her, in preferring such investment. And the sincerity of his 
advice is manifest from the circumstance, that he left, as a 
part of his estate, upwards of thirty-two thousand dollars in 
United States stocks. 

2. The next inquiry is, whether, if the investment of the 
$37,038 in stock of the United States should be insufficient 
to raise the annuity of $2,222.22, the deficiency is charge- 
able upon the residuum of the estate. 

In determining this question, it is unnecessary to say, how 
it would stand if the claim rested entirely upon the marriage 
settlement. 

The provision intended to be made for Mrs Foxall, was 
clearly an annuity; and where that is the nature of the set- 
tlement, the cases in the books are very strong to show how 
far courts of equity will go to guard against any deficiency. 
But in the present case the will of Henry Foxall puts that 
question at rest. 

This will bears date the 12th of April 1823, the first part 
of which is as follows, “I do hereby ratify and confirm, in 
every respect, the settlement made upon my marriage with 
my dear wife Catharine, and do direct the provisions and 
trusts of the same, and the conditions of the bond entered 
into by me upon my said marriage, to be faithfully perform- 
ed. I do farther direct, that if the sum of $37,035 secured 
to be paid to the trustees of said settlement, should at any 
time, and from time to time, be found insufficient to raise 
within these United States, and bring into the hands of the 
said trustees of said settlement, there, the clear annual sum 
Vou. Il.—4 B 
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$2,222.22, the annuity secured to be paid to my said wife 
by the said settlement; then and in such case, the trustees of 
this my will, do and shall from time to time transfer to them- 
selves as trustees of said settlement, and out of the residuum 
of my estate, such sum or sums of money, as may from time 
to time be found necessary, to make up any deficiency there 
may happen,to be betweeg the current amount of the inter- 
est and produce of said principal sum, and the amount of said 
annuity ; so as that, in no event, less than the said sum of 
$2,222.22 shall be annually raised for my said wife or for her 
benefit within the United States.” 

It is difficult to conceive how a more ample provision 
could have been made, to secure to the appellee the full, 
amount of her annuity, and is a strong corroboration of 
what she stated to the trustees, that in selecting United 
States stock for the investment, she acted in accordance with 
the judgment of her late husband. F’or, it is admitted, that 
when the will was made, government stock was above par, 
and that the stock of the local banks of the district of Co- 
lumbia might be so purchased as to pay six per cent. inter- 
est, and that this was known to the testator, H. Foxall. A de- 
ficiency must therefore necessarily arise from an investment 
in government stock, but not from an investment in bank 
stock; and his being so very particular in providing by his 
will for a deficiency, shows he had reasons to believe it 
would occur. 

It has been urged, by the appellants’ counsel, that the 
provisions of the deed of settlement and of the will are in- 
consistent ; and that the appellee is not entitled to the benefit 
of both, but must make her election between them. ‘That 
she cannot choose the fund for investment under the deed, 
and throw the loss from such investment upon others under 
the will. 

It is not perceived how this can in any sense be consi- 
dered a case for election. There is no inconsistency what- 
ever between the two provisions. ‘The will expressly refers 
to and confirms the settlement, and provides for any de- 
ficiency that might occur, by reason of an investment that 
would not raise the stipulated annuity. There is nothing in 
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thé will affording the least colour for the conclusion that the 
testator intended any provision therein made for his widow, 
should be in satisfaction of the settlement; but clearly as an 
accumulated bounty over and above it. 

Again, it is said the will only authorises payment of the 
deficiency, when the funds shall be found insufficient to 
raise within the United States the clear income of $2,222 22 
cents; and that the proofs taken in the cause show that the 
funds are suflicient, and are now so invested as to produce 
thatsum. The answer to this objection is given in the ex- 
amination of the first point, that such investment was not 
authorised under the marriage settlement, it having been 
made without the approbation of the appellee, and directly 
against her instructions. We are accordingly of opinion, 
that the appellee has a right to claim of the trustees in the 
marriage settlement, by virtue of the will of her deceased 
husband, out of the residuum of his estate, whatever the 
annual emount of the product of $37,038, invested in stock 
of the United States, shall from time to time fall short of the 
annuity of $2,222 22 cents, secured to her in the marriage 
settlement. 

The merits are therefore with the appellee in both cases, 
and the only difficulty presented is, as to the forms of the 
decree in the first cause. 

The bill in that case, filed by Mrs Foxall, is founded al- 
together upon the marriage settlement. It prays a discovery 
as to the situation of the fund of $37,038, and that the whole 
of it may be invested in stock of the United States, and con- 
cludes with a prayer for general relief; but sets up no claim 
under the will for any deficiency. 

It is in the cross bill that the question in relation to the 
deficiency arises, under the will. This bill was filed for the 
purpose of compelling Mrs Foxall to elect between the pro- 
visions of the marriage settlement and those of the will. 
The appellants, in their answer to the first bill, refer to the 
cross bill and the will set out therein, and pray that they 
may be taken as a part of their answer, and that the two 
causes may be heard and determined together. They are, 
however, two distinct causes, with additional parties in the 
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cross bill, and require separate decrees. The decree as to 
the deficiency, cannot be sustained, unless it can be done 
under the prayer for general relief. There is no doubt, but 
that under the general prayer, other relief may be granted 
than that which is particularly prayed for. But such relief 
must be agreeable to the case made by the bill; and there 
is nothing in the first bill to sustain the particular relief 
granted as to the deficiency. This part of the deed must 
therefore be reversed. ‘The residue is affirmed, omitting 
the name of Mrs Foxall in the investment directed to be 
made. There is nothing in the marriage settlement which 
entitles her to be joined with the trustees in the investment. 

In the other cause the decree dismissing the bill is affirmed. 


In the first case the following decree was rendered. 

This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Columbia, holden in and for the county of Wash- 
ington, and was argued by counsel; on consideration where- 
of, this Court is of opinion, that the decree of the said circuit 
court in this cause is erroneous in this, that there is nothing 
in the first bill to sustain the particular relief granted as to 
the deficiency; whereupon it is considered, ordered and de- 
creed by this Court, that the decree of the said circuit court, 
so far as it grants the particular rclicf as to the deficiency 
in this cause, be, and the same is hereby reversed and an- 
nulled; and that the residue of said decree in all things else 
be, and the same is hereby aflirmed, omitting the name of 
Mrs Foxall in the investment directed to be made; and that 
the cause be, and the same is hereby remanded to the said 
circuit court for further proceedings to be had therein, ac- 
cording to law and justice 
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Anrnony TAuRIN CrmRrac AND oTuERS, PLAINTIFFS IN ERROR DS. 
Grorer Rewecker, DereNnDANT IN ERROR. 


After the plaintiffs had proved, by a surveyor, that most of the lines and streets 
in “ Howard’s late addition to Baltimore town” had been run by him as the 
same were marked in a particular plot, upon which was the lot of ground 
for which the ejectment was brought, they gave the plot so authenticated in 
evidence. This was contained in a volume in which were also other plots. 
The defendant then offered in evidence another plot, in the same volume, but 
gave no evidence to authenticate it, claiming to use the same in evidence, as 
it was authenticated in the same volume in which was that exhibited by 
the plaintiffs. It was held, that the whole volume was not in evidence ; and if 
the defendant meant to use any plot in the same, it was his duty to establish 
it by competent proof of its particular authenticity. [619] 

Evidence to establish heirship and pedigree, had been obtained under a com- 
mission issued for that purpose to France, in an action of ejectment, in which 
the plaintiffs had recovered the lots of ground for which this suit was instituted. 
In the course of that trial, a bill of exceptions was tendered by the plaintiffs and 
sealed by the court, in which the evidence contained in the commission was 
inserted. The commission and the testimony obtained under it were afterwards 
lost. In an action for mesne profits, brought by the plaintiffs in the ejectment, 
against the landlord of the defendant in the suit, who had employed counsel to 
oppose the claims of the plaintiffs, but who was not a party to the suit on the 
record; it was held, that the testimony, as copied into the bill of exceptions, 
was legal and competent evidence of pedigree. [620] 

It is well known, that in cases of pedigree, the rules of law have relaxed in re- 
spect to evidence, to an extent far beyond what has been applied to other cases. 
This relaxation is founded on principles of public convenience and necessi- 
ty. [621] 

Where A. was the :eal landlord of the premises in controversy in an ejectment, 
and employed counsel to defend the suit, but was not a party defendant on the 
record, the record of the recovery in the ejectment, when offered in evidence in 
an action of trespass for mesne profits against B., is not conclusive evidence of 
title in the plaintiffs ; butis prima facie evidence thereof, and is evidence of the 
plaintiffs’ possession ; but B. may controvert the title of the plaintiffs. As to 
third persons, strangers to the suit, the record is evidence to show possession of 
the property in the plaintiffs. [622] 

When the court was asked to instruct the jury upon a particular point, if they 
believed from the evidence certain facts, and there was not the slightest evi- 
dence from which the jury had a right to believe the existence of any such facts, 
the court ought not to have given such instructions, since they were calculated 
to mislead them, and raise a mere speculative question. [625] 

By the law of descent of Maryland, a person claiming as heir must prove himself 
heir of the person last seised of the estate; and if an intestate leaves a bro- 
ther of the whole blood who survived him and died without issue, and with- 
out having ever been actually seised of the estate, the estate will descend to 

the half blood of the person so seised. [625] 
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ERROR to the circuit court of Maryland. A 
An action of trespass, for mesne profits, was instituted by 182 
the plaintiffs in error in the circuit court of the United mal 
States for the Maryland district, Anthony Taurin Chirac tha 
and others, against the defendant in error ; upon the reco- eje 
very of certain real estate in the city of Baltimore, by the ant 
judgment of this court at February term 1817. 2 Wheaton, tha 
259. The ground lies in a section of Baltimore, called by 
“* Howard’s late addition to Baltimore town,” and is part of ha 
the lot designated in that addition by the number 802. The me 
parties, plaintiffs in this action, were the same with those sh 
in the ejectment, with the addition of the husband of Maria he 
Bonfils Desportes, one of the plaintiffs, with whom he has ej! 
since intermarricd. th 
The defendant in the ejectment was John Charles Francis pl 
Chirac. This action was brought against the defendant in w 
error, on the ground that he was, in fact, the real de- cé 
fendant in that suit; he having taken on himself the de- th 
fence, employed counsel, and being the real party in in- ir 
terest; as he had been the receiver of the rents and profits 
of the estate, during the whole period for which they were P 
claimed by the plaintiffs in this action. n 
After a trial of this case in the circuit court of Maryland, si 
it was removed by the plaintiffs by writ of error to this P 
Court; and at February term 1826, the Court decided, t 
among other points which were presented by the record, t 
“That the action for mesne profits may be maintained s 


against him who was the landlord in fact, who received the 
rents and profits, and resisted the recovery in the ejectment i 
suit; although he was not a party to that suit, and did not 
not take upon himself the defence thereof upon the record, \ 
but another did as landlord.” Also, that ‘a recovery in | 
ejectment is conclusive evidence in an action for mesne | 
profits against the tenant in possession, but not in relation 
to third persons. But when the action is. brought against the 
landlord in fact, the record in the ejectment suit, is ad- 
missible to show the possession of the plaintiff connected 
with his title; although it is not conclusive upon the de- 
fendant, in the same manner as if he had been a party on 
the record.” 
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At the trial of this case in the circuit court, in December 
1827, after the same had been returned to that court under the 
mandate of this Court, the plaintifis gave evidence to show, 
that the defendant in error was, before the institution of the 
ejectment, the claimant and actual landlord of the property, 
and had continued such until the recovery of the same; and 
that he had employed counsel, and had sustained the defence 
by his funds exclusively. ‘They also proved, that the property 
had been conveyed to him by the defendant in the-eject- 
ment. The evidence of title exhibited by the plaintiffs, 
showed the property to be in John Baptist Chirac, as whose 
heirs the plaintiffs claimed and recovered the same in the 
ejectment ; and, in order to show the location of the ground, 
the plaintiffs exhibited in evidence to the jury, the public 
plot of “ Howard’s late addition to Baltimore town ;” by 
which it appeared, that the lot embraced part of a street 
called Walnut street, which, the plaintiffs further proved by 
the city records, had been shut up, and the ground included 
in it divided between the owners of lots bounding upon.it. 

The plaintiffs then offered in evidence the record of the 
proceedings, judgment, and writ of possession, in the eject- 
ment; but the defendant objected to the reading of the 
same, except to show the possession of the property of the 
plaintiffs mentioned in the record. The court admitted 
the parts of the record as prima facie evidence of title in 
the plaintiffs, and permitted them to be read in evidence as 
such proof of title. . 

The defendant then offered to exhibit in evidence, a plot 
from the volume of plots, in which was that already 
mentioned, of “ Howard’s late addition;” to show that the 
whole of Walnut street was out of the limits of “ Howard’s 
late addition ;” and that the parties under whom John B. 
Chirac claimed, and John B. Chirac, had no title to a cer- 
tain portion of the ground-recovered in the ejectment. The 
plaintiffs objected to the use of the plot in evidence, and 
for that purpose. ‘The court allowed the testimony, and the 
plaintiffs excepted. 

The plaintiffs then read in evidence certain depositions, 
taken under a commission issued in this cause to France, 
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showing the kindred of John Baptist Chirac, and the mar- 
riage of Maria Bonfils; and also offered evidence by Mrs 
Lafolloniere, of the death, before John B. Chirac, of Ga- 
briel Chirac, the only brother, or relation in that degree, of 
the whole blood, of John Baptist Chirac. And they then 
proved, that the original depositions taken in the ejectment 
cause were lost; and therefore, in order to show the pe- 
digree of the plaintiffs’ family, offered to read in evidence 
the bill of exceptions, which embodies these depositions, 
contained in the record and proceedings of the recovery in 
ejectment; but the court, upon the defendant objecting, 
refused to allow it to be so read in evidence, and the plain- 
tiffs excepted. 

After this evidence was given, and the testimony was 
closed on both sides, (none having been offered on the part 
of the defendant, except that stated in the first exception, 
on the point of location,) the plaintiffs offered in evidence 
the record of recovery in the ejectment, as conclusive evi- 
dence of the right and title of the plaintiffs to the premises, 
against John Charles Francis Chirac, and against the de- 
fendant holding under that titlek—but the court refused to 
admit the evidence so offered. ‘The plaintiffs excepted. 

The plaintiffs then prayed the court to instruct the jury, 
that if the jury believed the evidence given, the plaintiffs 
had shown a sufficient title to the premises in the declara- 
tion to entitle them at law to maintain this action against 
the defendant. The court refused to give this instructfon 
—and the plaintiffs took a further exception. 

‘The defendant then prayed the court as follows: 

1. That if from the evidence the jury believed that John 
B. Chirac, who died seised of the premises in the declara- 
tion mentioned, had any brother or brothers, sister or sisters, 
ef the whole blood, or their descendants, who survived the 
said John B. Chirac the younger; then the plaintiffs are 
not entitled to recover. 

2. That if the jury believe that the said John B. Chirac, 
the elder, had by his second wife another son beside the 
said John B. Chirac the intestate, then it is incumbent upon 
the plaintiffs to show, before they can entitle themselves to 
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recover, that such son died before the said John B. Chirac 
the intestate, without lawful issue. 

3. That if the jury believe that the said John B. Chiracs 
the elder, had by his first wife a daughter who married a 
certain: Samuel Bonfils, by whom she had a son named John 
Baptist Bonfils, who married Ann Coton, who.had a daughter 
named Maria Bonfils, who married Desportes, one of the 
plaintiffs; then it is incumbent upon the plaintiffs, before 
they can entitle themselves to recover, to show the death of 
the great grandfather, grandmother, and father, before the 
impetration of the original writ in this cause; and that the 
plaintiffs have offered no evidence of these facts. 

All these prayers of the defendant were granted by the 
Court, and the plaintiffs excepted to all of them; and they 
prosecuted this writ of error. 


The case was argued for the plaintiffs in error, by’Mr 
Hoffman and Mr Mayer ; and for the defendant, by Mr Wirt, 
attorney general. 


Mr Justice Sroxy delivered the opinion of the Court. 

This is a writ of error from the circuit court of the district 
of Maryland. The original suit was an action for mesne 
profits, brought by the plaintiffs in error against Reimecker ; 
and is the same cause which came before this Court, and is 
reported in 11 Wheaton’s Reports, 280. _The cause now 
comes again before this Court, upon certain bills of excep- 
tions, hes by the plaintiffs in error, at the new trial had 
under the mandate issued upon the former judgment of re- 
versal. 

Without going at large into the facts as they came for- 
merly before us, it is sufficient to state, that the action is 
for taking the mesne profits of a certain parcel of land lying 
ip a part of Baltimore, called Howard’s late addition to Bal- 
timore town, and is designated as lot No. 802 in that addi- 
tion. Before the commencement of this suit, a recovery 
of the same premises was had in ejectment by the same 
plaintiffs, (the husband of one of them being now added as 
Vou. I1.—4 C 
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a party,) as lessors, against one John C. I°. Chirac, who was 
admitted upon his prayer as landlord to defend the premises. 
The record of that recovery was offered in evidence at the 
‘former trial against Reinecker, and rejected by the court; 
and that rejection constituted one of the grounds of the re- 
versal. 

At the new trial, after the introduction of certain evi- 
dence, which will be hereafter stated, the plaintiffs offered 
the same record in evidence, including the execution of the 
writ of possession, and other proceedings in the same cause; 
to the admissibility of which, as evidence of the plaintiffs’ 
possession, the defendant’s counsel did not object; but did 


object to-it as evidence of the plaintiffs’ title to the pro- 


perty. The court, however, admitted the-record as prima 
facie evidence of the plaintiffs’ title; and thereupon the de- 
fendant filed an exception, which, however, is not now be- 
fore this Court. 

The evidence alluded to consisted of the testimony of 
witnesses to establish the facts, that Reinecker had received, 
as landlord, the rents of the premises during the period sued 
for; that he exercised the rights of ownership over the 
same; that he was, at the time of the ejectment brought, 
the real landlord, and had notice of the suit, employed 
counsel to defend it, and was, in fact, the substantial. liti- 
gant party; and that he derived his title to the premises 
under the defendant in ejectment, John C. F. Chirac, by 
intermediate conveyances executed before the ejectment. 
The evidence further established a strict deduction of title 
by mesne conveyances of the lot in question, down to John 
Baptist Chirac, (the intestate,). under whom the plaintiffs 
claimed the same as heirs. ° 

The plaintiffs then proved by a surveyor, that he had sur- 
veyed most of the lines and streets in Howard’s late addition 
to Baltimore town, in 1782, according to the official plot 
and location thereon in the mayor’s office (which plot was 
also then given in evidence by the plaintiffs to the jury); 
that he had run the lines of Lun’s lot, according to the 
patent or certificate thereof, and that the premises described 
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in the plaintiffs’ declaration and in the writ of possession 
were in Lun’s lot, and also within the said addition, and 
were known as lot 802, &c. 

‘The plaintiffs, after having given in evidence the plot 
aforesaid, upon which was located lot No. 802, and Walnut 
street, then gave in evidence, from the original book of 
entry and record in the mayor’s office, certain proceedings, 
condemning Walnut street to be shut up, and ordering that 
each person interested by having lots in the street, be en- 
titled to one half of such street on each side, &c. 

The defendant then offered in evidence another plot in the’ 
same volume of city plots, being a plot of Howard’s addition 
to Baltimore, in 1766, in order to show that the whole of 
Walnut street was contained within such last mentioned ad- 
dition, already read in evidence, to the admission of which 
the plaintiffs objected, but the court overruled the objection 
and,permitted the plot to go to the jury. 

The admission. of this evidence constitutes the first excep- 
tion of the plaintiffs. It is in the first place said, that it was 
not proper evidence against the plaintiffs, after the recovery 
in ejectment, even if the plot in question had been duly au- 
thenticated. But, at all events, it is contended that it is not 
per se evidence, merely from the fact that it is found in a vo- 
lume of city plots, which contained the general plot already 
in evidence, and which had been-specially authenticated by the 
surveyor. We are of opinion that this last objection is well 
founded. The book itself had not been authenticated as a 
book of public plots regularly made ; but a single plot only 
in the volume had been authenticated. The whole volume 
therefore was not in evidence; and if the defendant meant 
to use any other plot, it was his duty to establish it as evi- 
dence, by competent proofs of its particular authenticity. 

The other objection assigned for rejection of it admits 
of more doubt. It is said that the effect of this evidence 
would be to establish that John B. Chirac, (the intestate,) had 
no title to a certain portion of. the land recovered in the 
ejectment. Unless the defendant was absolutely concluded by 
the judgment in that suit, he was certainly at liberty to dispute 
any part of that title. *. And, if it were material for-the plain- 
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tiffs to prove the actual location of the lot 802, and Walnut 
street, in Howard’s late addition in 1782, no reason occurs 
to us, why the defendant was not at liberty to disprove-the 
fact, by showing that Walnut street was in Howard’s former 
addition, in 1766. It is merely evidence to rebut other parol} 
evidence of the plaintiffs, as to the location. ; 

The plaintiffs then further read in evidence the deposi- 
tions of certain witnesses in France, taken under a commis- 
sion to establish their pedigree. ‘The testimony was to this 
effect: that J. B. Chirac, the father of the intestate, had 
three wives; that by his second wife he had two sons; the 
intestate, and one Gabriel B. R. Chirac; that the intestate 
died in 1799; that his brother Gabriel left France, and went 
to the islands. One of the witnesses said he died in the 
islands. Another witness stated, that before 1797, she re- 
sided in St Domingo, and lived on a plantation near that of 
J. B. Chirac (the intestate) ; that she heard in St Domingo, 
that his brother came to the intestate’s residence there, and 
it was publicly reported in the neighbourhood, that the said 
brother had died; that she heard this at the house of a friend 
where the intestate visited, and heard it very often, and that 
it was generally stated as a fact; that she never saw the 
brother, and never heard that he was married, and never 
heard of him as being alive since the report of his death; 
that she is no relation of the family, and never was at the 
intestate’s house while he was at St Domingo; and did not 
know or believe that there were any ladies living there when 
the brother died. 

The plaintiffs then offered to prove that the original com- 
mission for taking the testimony issued in the said ejectment 
cause, with the depositions taken under the same, were lost; 
and then offered to read to the jury the bill of exceptions, 
contained in the record aforesaid, in order to show the pedi- 
gree of the plaintiffs’ family. But the court refused to al- 
low the same to be read in evidence to the jury. This refu- 
sal constitutes the second exception of the plaintiffs. The 
bill of exceptions so rejected was taken by the plaintiffs, and 
did not refer to any depositions ; but it stated that the plain- 
tiffs gave in evidence to the jury, thal the intestate was a 
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a native of France ; that the lessors of the plaintiffs (naming 
them) were the brothers and sisters, and grand niece, &c. of 
the intestate, &c.; “ and that neither the father nor mother, 
nor any brother or sister of the whole blood of the said in- 
testate, nor their issue or descendants, were living at the 
time of his death.” 

Upon consideration we are of opinion that under the cir- 
cumstances of this case, the evidence was admissible for the 
purpose of establishing the pedigree of the plaintiffs’ family ; 
and this is the only view in which it was: presented to the 
court. It is well known that in cases of pedigree, the rules 
of law have been relaxed in respect to evidence, to an extent 
far beyond what has been applied to other cases. ‘This re- 
laxation is founded upon principles of public convenience 
and necessity. In a case between the parties to the’suit, in 
which this bill of exceptions was taken, the evidence would 
have been conclusive. Although Reinecker was not the 
defendant in that suit, yet he was the real landlord and party 
in interest, and conducted the suit; and the evidence of the 
facts so proved as to pedigree, ought under such circum- 
stances, we think, to be admitted as prima facie evidence 
against him. He had the means of contesting those facts, 
and if he did not avail himself of those means, it may fairly 
be presumed that he yielded to the sufficiency of the proofs. 

This was the whole evidence in the cause; and it being 
closed on both sides, the ‘plaintiffs offered the same record 
of the recovery in the ejectment cause, as conclusive evi- 
dence of their right and title to the premises, against J. C. 
F, Chirac, (the defendant therein) and against the defendant 
Reinecker holding under that title, which the court refused 
toadmit. This refusal constitutes the third exception of the 
plaintiffs. The plaintiffs then prayed the court to instruct 
the jury that if they believe the evidence, the plaintiffs have 
shown a sufficient title to the premises in the declaration, to 
entitle them in law to maintain their action against the de- 
fendant, which the court refused to give. And this refusal 
constitutes the fourth exception of the plaintiffs. There was 
a fifth exception, but it is unnecessary to refer to it, because 
itis a mere repetition (apparently by mistake) of the fourth. 
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Before proceeding to consider these exceptions, it may be 
proper to say a few words explanatory of that part of the 
former decision of this Court as it stands reported in 11 
Wheaton’s Reports, 280, et seq. The record of the eject- 
ment suit had been rejected by the court below as any evi- 
dence against Reinecker, although it was offered, in con- 
nection with other evidence, to establish that Reinecker, 
although not a party on the record, was the real landlord, 
and had received the rents and profits, and had notice of the 
suit, and had employed counsel to defend it, and resisted the 
recovery. In the opinion of the Court upon this point, it was 
stated that, in general, a recovery in ejectment, like other 
judgments, binds only parties and privies. It is conclusive 
evidence in an action for mesne profits against the tenant in 
possession, or other defendant on record. But in relation to 
third persons the judgment is not conclusive ; and if they are 
sued in an action for mesne profits, they may controvert the 
plaintiff’s title at large. In such a suit (that is to say, against 
third persons) the record of the ejectment is not evidence to 
establish the plaintiff’s title, but is admissible to show the pos- 
session of the plaintiff. This proposition has been supposed 
at the bar to indicate an opinion that in the case then be- 
fore the Court, with reference to all the circumstances of 
notice, and rating of the rents, &c. by Reinecker, the record 
was only evidence of the possession and not of the title of 
the plaintiffs. Such was not the understanding of the Court. 
The proposition was asserted as to third persons generally, 
who were Strangers to the suit. Even as to such persons, 
it was asserted that the record was admissible to show the 

_ possession of the plaintiff. ‘The particular circumstances 
of Reinecker’s case, as connecting him with the parties, were 
not, in that part of the opinion, in the view of the Couft. In 
the- subsequent commentary of the Court.on the case of 
Hunter vs. Britts, 3 Campbell’s Rep. 455, a doubt was inti- 
mated, whether a mere notice, in pais, to the landlord, who 

was not a party to the record, was conclusive upon him; but 
not the slightest doubt was intimated that it was prima facie 
evidence of title, as well as of possession, against him, under 
such circumstances. The point whether the record in the 





eje 
pla 


sar 
ext 
up 


tit 
st 





+: mm OD Dd 


-— 


OO OO TSE OSE 





JANUARY TERM 1829. 623 


[Chirac and others vs. Reinecker.] 


ejectment suit was not prima facie evidence of title in the 


plaintiffs, as against a person standing in the predicament of . 


Reinecker, was not decided at that time, and was not neces- 
sary to the decision. 

Upon consideration of the question presented by the third 
exception above mentioned, we retain the opinion, that the 
record in the ejectment suit was not conclusive evidence 
upon persons not parties to the record; but we are also of 
opinion that it was prima facie evidence of the plaintiffs’ 
title and possession against Reinecker, under the circum- 
stances adduced in evidence. He had full notice of the suit, 
and had the fullest means to defend it. The parties upon the 
record were his agents or tenants, and he, in effect, though 
not in form, took upon himself the defence of the suit. The 
case is stronger than that of Hunter vs. Britts, and fairly 
within the reach of the principle decided by. it. There was 
then no error in the court in refusing to give this instruction. 

The fourth exception can be sustained only upon the 
ground that there was no fact in the cause upon which there 
was any doubtful or contradictory evidence. If there was 
any such evidence, it would have been improper for the 
court to withdraw the question of its credibility from the 
jury. And if the evidence was merely of a presumptive na- 


ture, it was not for the court to decide as a point of law how, 


much it ought to weigh with the jury. It was properly their 
province to draw the conclusions of fact arising from such 
presumptions. They might have believed the ° evidence, 
but at the same time not have been satisfied that it justified 
them in inferring from it other facts not positively proved. 

The real difficulty in the case arises from the peculiar 
structure of the prayer of the plaintiffs, and the introduction 
of parol evidence at the trial by them, to fortify what .had 
been already declared by the court to be prima facie evi- 
dence, record evidence of title. 

If the court had been asked to instruct the jury that the 
eyidence of the plaintiffs, if believed by the jury, was com- 
petent in point of law, from which they might infer all the 
necessary facts to maintain the action, unless it was rebutted 
on the part of the defendant, it would have been unobjec- 
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tionable. It would have left the matters of fact for the just 
consideration of the jury, upon the prima facie evidence of the 
plaintiffs. But the difficulty is, that a matter of fact, of vital 
consequence to the plaintiffs was, whether Gabriel B. R, Chi- 
rac, the brother of the whole blood of the intestate, was 
dead without leaving lawful issue upon the death of the in- 
testate. ‘The plaintiffs very unnecessarily introduced parol 
evidence on this subject, after the court had ruled that there 
the ejectment was prima facie evidence of their title. The 
parol evidence did not particularly establish the death of 
Gabriel (for the bill of exceptions had been rejected as ¢vi- 
dence), although it was exceedingly strong, as presumptive 
proof; and as such, it was the province of the jury to pass 
upon it. The court was right therefore in refusing the prayer 
of the plaintiffs, because it trenched upon the proper pro- 
vince of the jury, by requiring the court to assume a fact, 
which was not absolutely proved, but was matter of inference 
and presumption upon the whole testimony. 

The defendant afterwards prayed the court to instruct 
the jury as follows: 1. That if from the evidence the jury 
believed that J. B. Chirac, whe died seised of the premises 
in the declaration mentioned, had any brother or brothers, 
sister or sisters of the whole blood or their descendants, 
who survived the said J. B: Chirac the younger, then the 
plaintifls are not entitled to recover. 2. That if the jury 
believe that the said John B. Chirac the elder, had by his 
second wife another son besides the said son J. B. Chirac 
the intestate, then it is incumbent upon the plaintiffs to 
show, before they can entitle themselves to recover, that such 
son died before the said’ intestate without lawful issue. 3. 
That if the jury believed that the said John B. Chirac the 
elder had by his first wife a daughter, who married a certain 
Samuel Bonfils, by. whom she had a son named John Bap- 
tist Bonfils, who married Ann Coton, who had a daughter 
named Maria Bonfils, who married Desportes, one of the 
plaintiffs ; it is incumbent upon the plaintiffs before they can 
entitle themselves to recover, to show the death of the great 
grandfather, grandmother and father, before the impetra- 
tion of the original writ in this cause ; and that the plaintiffs 
have offered no evidence of these facts. ‘The court gave the 
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instructions so prayed for, and the plaintiffs filed their ex- 
ception thereto. 

The first instruction is open to two objections. It asks 
the court to instruct the jury, that if from the evidence they 
believed, (among other things) that the intestate had any 
sister or sisters of the whole blood or their descendants, 
who survived him, &c. the plaintiffs were not entitled. to 
recover. Now there was not the slightest evidenee from 
which the jury had a right to believe the existence of any 
such sister or sisters; and without such evidence the court 
ought not to have given the instruction, since it was calcu- 
lated to mislead them, and to raise a mere speculative ques- 
tion. 

But a still more decisive reason against it is, that by the 
law of descent of Maryland, a person claiming as heir, must 
prove himself heir of the person last actually seised of the 
estate ; and if the intestate had left a brother ‘of the whole 
blood, who survived him and died without issue, and with- 
out ever having been actually seised of the estate, the 
plaintiffs would still have been entitled to recover, as heirs - 
of the half blood of the person last seised. 

The second instruction was rightly given. It was not 
sufficient for the plaintiffs to show that Gabriel was dead, 
but that he died without lawful issue; for otherwise such 
issue were entitled to recover. The onus probandt was 
upon them, to establish every fact necessary to their own 
heirship ; and it cannot admit of doubt that this was neces- 
sary. Thesame rule islaid down in 3 Starkie on Evidence, 
1099, and is supported by the case of Richards vs. Richards, 
there cited from Mr Ford’s MSS. and also by Doe vs. Grif- 
fin, 15 East’s Rep. 293. 

The third instruction assumes to decide a question of fact, 
upon which we think there was evidence before the jury. 
The record of the recovery in the ejectment suit was prima 


facie evidence of the plaintiffs’ title; and the depositions in 


the cause, and the structure of the interrogatories and an- 
swers, presupposed the death of the great grandfather, 
grandmother and father of the intestate. There was error 
then in the court in giving this instruction. 

Vou. IL.—4 D 
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Upon the whole the judgment must be reversed, and the 
cause remanded with directions to award a venire facias 
de novo. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States, for the 
district -of Maryland, and was argued by counsel; on con- 
sideration whereof, this Court is of opinion, that the said 
circuit court erred in admitting the plot offered in evidence 
by the defendant’s counsel, as stated in the plaintiffs’ first 
bill of exceptions. -And also erred, in refusing to admit as 
evidence the bill of exceptions stated in the plaintiffs’ se- 
cond bill of exceptions. And the said circuit court also 
erred, in granting the instructions firstly and thirdly prayed 
for by the defendants, as stated in the piaintiffs’ sixth bill 
of exceptions. Whereupon, it is considered, ordered and 
adjudged by this Court, that, for the errors aforesaid, the 
judgment of the said circuit court in this cause be, and the 

‘same is, hereby reversed and annulled; and that the said 
cause be, and the same is, hereby remanded to the said 
circuit court, with directions to award a venire facias de 

novo. 

















JANUARY TERM 1829. 


Davio WiLkKtNson, PLAINTIFF IN ERROR vs. THOMAS LELAND AND 
OTHERS, DEFENDANTS IN ERROR. 


J. J. died in New Hampshire, seised of real estate in Rhode Island, having 
devised the same to his daughter, an infant. His executrix proved the will in 
New Hampshire, and obtained a license from a probate court, in that state, 
to sell the real estate of the testator for the payment of debts. She sold the 
real estate in Rhode Island for that purpose, and conveyed the same by deed; 
giving a bond to procure a confirmation of the conveyance by the legislature 
of Rhode Island. The proceeds of the sale were appropriated to pay the debts 
of the intestate. Held, that the act of the legislature of Rhode Island, which 
confirmed the title of the purchasers, was valid. 

The legislative and judicial authority of New Hampshire were bounded by the 
territory of that state, and could not be rightfully exercised to pass estates 
lying in another state. The sale of real estate in Rhode Island, by an execu- 
trix, under a license granted by a court of probate of New Hampshire, was 
void; and a deed executed by her of the estate was, proprio vigore, inope- 
rative to pass any title of the testator to any lands described therein. [655 

By the laws of Rhode Island, the probate of a will, in the proper probate court, 
is understood to be an indispensable preliminary to establish the right of the 
devisee, and then his title relates back to the death of the testator. [655] 

That government can scarcely be deemed to be free, where the rights of pro- 
perty are left solely dependent on the will of the legislative body, without any 
restraint. The fundamental maxims of a free government seem to require ; that 
the rights of personal liberty and private property, should be held sacred. At 
least, no court of justice in this country would be justified in assuming, that 
the power to violate or disregard them, a power so repugnant to the common 
principles of justice and civil liberty, lurked under any general grant of legis. 
lative authority, or ought to be implied from any general expressions of the 

' will of the people. The people ought not to be presumed to part with rights 
so vital to their security and well being, without very strong and direct ex- 
pressions of such an intention. [657] 

It is admitted that the title of an heir by descent in the real estate of his ancestor, 
and of a devisee of an estate unconditionally devised to him, is upon the 
death of the party under whom he claims immediately devolved upon him, 
and he acquires a vested estate. But this, though true in a general sense, 
still leaves his title encumbered with all the liens, which have been created 
by the party in his life time, or by law at his decease. It is not an unquali- 
fied, though it may be a vested interest, and it confers no title, except to what 
remains after every such lien is discharged. [658] ; 

By the laws of Rhode Island, as well as of all the New England states, the real 
estate of intestates stands chargeable with the payment of their debts upon a 
deficiency of assets. [658] 

A legislative act is to be interpreted according to the intention of the legislature 
apparent upon its face. Every technical rule, as to the construction or force 

of particular terms, must yield to the clear expression of the paramount will 

of the legislature. [662] 
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ERROR to the circuit court of Rhode Island. 

This case came before the Court upon a bill of exceptions 
tendered by the plaintiff in error, they having been defendants 
below, on the trial of the cause in the circuit court. In that 
court the defendants in error instituted an ejectment for the 
recovery of a lot of ground called “The Swamp Lot,” lying 
in North Providence in the state of Rhode Island ; which lot of 
ground was, with other lands, devised by Jonathan Jenckes of 
Winchester in the state of New Hampshire, by his last will 
and testament, dated the 17th of January 1787, to his daughter 
Cynthia Jenckes; subject to a life estate therein of his sister 
Lydia Pitcher, who was then in possession of the same, and 
so continued until her death on the 10th of August 1794, 

Jonathan Jenckes was also seised of other lands in north 
Providence and in Smithfield, Rhode Island ; and also of real 
estate in New Hampshire and in Vermont, most of which 
were devised to his daughter Cynthia. A small part of his 
New Hampshire lands was devised for the payment of his 
debts. Cynthia Jenckes his wife, and Arthur Fenner of Pro- 
vidence, Rhode Island, were appointed the executors of his 
will. Cynthia Jenckes, alone, qualified as executrix. The 
testator died at Winchester in New Hampshire, on the Sist 
of January 1787, a few days after making his will. 

No probate of the will of Jonathan Jenckes was made in 
the state of Rhode Island. 

The plaintiffs in the ejectment are the heirs of Cynthia 
Jenckes, and claim the premises under the devise to her, she 
having afterwards intermarried with Joel Hastings. 

The title of the plaintiff in error was as follows: 

Cynthia Jenckes the widow and executrix of Jonathan 
Jenckes, having been qualified in New Hampshire to act as 
executrix, on the 15th of August 1790, returned to the pro- 
bate court of the county of Cheshire, an inventory of the 
real and personal estate in New Hampshire and Vermont, 
amounting to £1792 12s.9d. A commission of insolvency was 
afterwards granted by the probate court, and on the 3d of 
January 1792, the commissioners reported the whole amount 


of debts due by the estate ; of which £920 19s. were due to 


citizens of Rhode Island. In February 1792, the executrix 
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settled her account in the probate court, and a balance of 
£15 7s. 7d. remained in her hands, “the guardian of the 
heirs appearing and consenting” to the settlement. 

On the 22d of July 1790, a license to sell the real estate 
of Jonathan Jenckes, to pay and discharge the debts of the 
estate, was granted by the probate court of Cheshire county ; 
and on the 12th day of November 1791, Cynthia Jenckes, as 
executrix of Jonathan Jenckes, sold and conveyed by deed 
to Moses Brown and Ozie! Wilkinson, the reversion of the 
three acre Swamp lot, the premises in dispute. The other 
real estate in Rhode Island was also sold and conveyed by 
her at the same time. 

On the day the sale was made, Cynthia Jenckes executed 
a bond to the purchasers, reciting that by virtue of the 
license, and in pursuance of its directions, a sale had been 
made of all the estate which belonged to the testator in the 
towns of Providence, Smithfield, and North Providence, in 
the county of Providence, and state of Rhode Island, and 
that she had received pay for the same; “and whereas some 
doubts may arise whether a sale and conveyance so made, 
by virtue of the license of the judge of probate, in the state 
of New Hampshire, will give a good and sufficient title to 
lands and tenements lying in the state of Rhode Island, and 
Providence plantations ; now, for the clearing of all doubts 
respecting the premises, J, the said Cynthia Jenckes, in my 
said capacity, do covenant, and engage for myself, my heirs, 
executors and administrators, to and with the said Moses 
Brown, Oziel Wilkinson and Thomas Arnold, their heirs, 
executors and administrators, that I will procure an act to 
be passed by the legislature of the state of Rhode Island, 
ratifying and confirming the title by me granted and con- 
veyed as aforesaid, to them and their heirs and assigns for- 
ever; or in failure thereof, that I will repay the purchase 
money which I have received for the same, with lawful in- 
terest, and such reasonable costs and damages which they 
may or shall thereby sustain, as shall sufficiently indemnify, 
and save them free from loss in the premises, to all intents 
and purposes.” 

At the June sessions of the legislature, Cynthia Jenckes, 
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by her attorney regularly constituted, petitioned the legisla- 
ture of the state of Rhode Island, representing, “ that the per- 
sonal estate of the said Jonathan Jenckes, being insufficient 
to pay his debts, your petitioner obtained authority from the 
honourable John Hubbard, judge of probate for the county 
of Cheshire, in said state of New Hampshire, where the said 
Jonathan last lived, to make sale of so much of the real 
estate of the said Jonathan Jenckes, as should be sufficient 
for the purpose of paying his debts; that your petitioner, in 
pursuance of said authority, sold and conveyed a part of said 
deceased’s estate, situate in this state; that for the said estate 
your petitioner received a part of the consideration money, 
and the residue thereof is to be paid when the deed executed 
by your petitioner shall be ratified by this assembly ; your 
petitioner would further show, that the residue of the said 
purchase money is absolutely necessary to pay the debts due 
from said estate, and which are now running in interest. She 
therefore humbly prays, your honours will be pleased to ra- 
tify and confirm the sale aforesaid, being by a deed made by 
your petitioner unto Moses Brown and others, on the 12th 
day of November, A. D. 1791, for the consideration of five 
hundred and fifty dollars; whereby your petitioner conveyed 
the right of redemption to a certain mortgaged estate, and 
also other lands in said deed mentioned, situate in Smithfield 
and North Providence.” 

Whereupon the legislature passed the following act: 

State of Rhode Island, sc. 

At June session of the General Assembly, A. D. 1792. 

Whereas, Cynthia Jenckes, late of Winchester, in the state 
of New Hampshire, now of the state of Vermont, executrix 
of the last will and testament of Jonathan Jenckes, late of 
Winchester aforesaid, deceased, preferred a petition and re- 
presented unto this assembly, that his personal estate being 
insuflicient for the payment of his debts, she obtained autho- 
rity from the honourable John Hubbard, esq., the judge of 
probate for the county of Cheshire, in the state of New 
Hampshire aforesaid, where the said Jonathan last lived, to 
make sale of so much of the real estate of the said Jona- 
than Jenckes, as should be sufficient to pay his debts; that 
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by virtue of said authority she made sale to Moses Brown 
and others, of part of the said real estate, situate within this 
state; that she hath received part of the consideration mo- 
ney, and the remainder is to be paid when the sale aforesaid 
shall be ratified by this assembly; and that the residue of 
said purchase money is necessary for the payment of said 
debts ;.and thereupon, the said Cynthia prayed this assembly 
to ratify and confirm the sale aforesaid, which was made by 
a deed executed by her on the 12th day of November last 
past, for the consideration of five hundred and fifty dollars, 
whereby she conveyed the right of redemption to a certain 
mortgaged estate, and also other lands in the said deed men- 
tioned, situate in Smithfield and North Providence. 

On due consideration whereof, it is enacted by this gene- 
ral assembly, and by the authority thereof, that the prayer of 
the said petitioner be granted, and that the said deed be, and 
the same is hereby ratified and confirmed, so far as respects 
the conveyance of any right or interest in the estate men- 
tioned in said deed, which belonged to the said Jonathan 
Jenckes at the time of his decease. 

A judgment pro forma, for the plaintiffs, was entered in the 
circuit court, and this writ of error was sued out. 

The case was argued by Mr Whipple,-and Mr Wirt, for 
the plaintiff in error; and by Mr Webster, with whom was 
Mr Hubbard, for the defendants. 


Mr Whipple, for the plaintiffs in error, after stating the 
facts of the case, proceeded to say, that the whole case be- 
fore the Court, turns upon the constitutional validity of the 
act of the legislature of Rhode Island. 

All the lands of Jonathan Jenckes, in the state of New 
Hampshire, were sold for the payment of debts. A large 
amount of debt was due in Rhode Island; and it is admitted 
that the proceeds of the sale of the swamp lot were applied 
to the payment of the debts of the testator. It is also admit- 
ted that all the personal estate had been absorbed by the 
payment of debts in New Hampshire. ‘The question arising 
from these facts of the case is, whether a deed of land in 
Rhode Island, made by a New Hampshire executor, qualified 
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in New Hampshire, and not in Rhode Island, the sale bein 

fairly made for the payment of debts, and the deed being 
subsequently ratified and confirmed by the legislature of 
Rhode Island, constitutes a valid conveyance. It is con- 
tended that it does: and it is at the same time conceded, 
that such a deed without such confirmation is absolutely void. 
This view of the case presents necessarily the question of 
the power of the legislature to pass the law. 

No other limit to the power of the legislature of Rhode 
Island is known, than that which is marked out by the con- 
stitution of the United States. If any clause in that instru- 
ment is expressly or virtually infringed by the confirmatory act 
of 1792, such a violation would render the acta nullity. The 
national constitution being the only limitation, the Court has 
no right to pronounce a law of Rhode Island void, upon any 
other ground. It has been said in England, that an act of 
parliament, contrary to the principles of natural justicé, 
would be void. Such an opinion, in reference to a law ofa 
state, has never been intimated in this Court. 

But, suppose the people to make an express grant, autho- 
rising the legislature to appoint a man a judge in his own 
case ; or to pass any law contrary to natural justice: so long 
as none of the prohibitions of the constitution are violated, 
what right has this Court to interfere ? 

What was done in the case before the Court, was with the 
full knowledge, concurrence, and assent of the people of 
Rhode Island. Acts authorising foreign executors to sell 
real estate, and acts confirming void deeds, have been passed 
ever since the settlement of the state. Having no written 
constitution, usage is the law of Rhode Island. The papers 
in the case clearly show that the legislature of that state al- 
ways has exercised supreme legislative, executive, and judi- 
cial power(a). There is an executive magistrate, but he is 


(a) In the course of the argument of the case, the counsel of the plaintiff in 
error cited from the statutes of the state of Rhode Island, a number of laws pass- 
ed by the legislature of the state in which the powers asserted to be vested in 
that body were exercised. 

August 1773. Randall vs. Robinson. A petition for a new trial, after a new 
trial had been given by the court. Granted. 
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totally destitute of executive power. He cannot pardon the 
slightest offence ; he has no veto on legislation ; and he can- 


Ross vs, Stow. Petition for a new trial after two verdicts had passed against 
the petitioner, and to remove the cause into another county. Granted. 

August 1774. Petition of Augustus Mumford for leave to amend a judgment he 
recovered against Simon Hazard, from twenty-four to seventy-four dollars. 
Granted. 

Petition from John Randall, stating that he had again obtained a verdict against 
Matthew Robinson for thirty-five pounds, which the supreme court, on motion 
of Robinson, had set aside, and praying that the judgment be set aside, and “ the 
verdict remain fair as at first received, and that the next superior court may be 
empowered to enter up judgment thereon in his favour, for his damages and costs 
by the said last jury found.” Granted. 

Petition cf George Elam, stating that a final deeree of the king in council had 
been obtained by him against John Dorkray, and praying that the supreme court 
be ordered to carry the same ihto effect. Granted. 

March 1776. Petition of Benoni Pearce, administrator, to sell real estate ta 
pay debts. Granted. 

June 1776. Petition of Mary Mason to appoint some person to sell the estate 
of orphans, one of them having gone to sea two years ago, and not since heard 
of. Granted. 

December 1776. Petition stating that judgment had been obtained against the 
petitioner for more than the debt due. Granted, and the judgment declared null 
and void, and the Court directed to chancerize the bond. 

March 1777. Petition of Caleb Fuller, stating that he and Shore Fuller of 
Rehoboth, Massachusetts, are joint owners of a ferry, and that Fuller refuses to 
use it by turns, the one during one week, and the other the next; and praying 
“ the assembly to grant that he shall improve said ferry with said Fuller in turns, 
exchanging every other week, and that his turn may begin the first day of next 
week, as has been customary for a number of years heretofore, &c. Granted. 

Petition of Samuel Brown, administrator, stating that the iritestate covenanted 
to give a deed to Nathan Crary of the state of Connecticut, of a house and lot, 
but died before executing it; that the estate of the intestate is insolvent, and 
prays to be authorized to give the deed to Crary, in pursuance of said covenant. 
Granted. 

February 1778. Petition of Benoni Pearce praying to be released from his 
executorship, on paying the balance in his hands to the town council of Provi- 
dence. Granted. 

August 1779. Petition of Othnicl Goston, stating that administration had been 
granted upon his daughter’s estate, and that the administrators had brought ac-, 
tions against him ; and praying that the administration might be set aside. Grant- 
ed, and that the town council be directed to revoke the same, and to grant admi- 
nistration to the petitioner. 

1781. Petition of Sylvester Gardner, deputy quartermaster, stating that he, 
by order of his superior officer, seized a quantity of stock and sold it for the bene- 
fit of the United States ; that he is sued for taking said stock, and prays that the 
action may be stopped. Granted. 

Petition of Martha Hartshorne, stating that her husband devised certain real 
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not appoint a single officer in the state; all the executive 
powers are exercised by the legislature. 

So of its judicial powers. We have courts acting under 
standing laws; but one of those standing laws authorizes the 
legislature upon a petition for a new trial to set aside’ judg- 
ments at its pleasure. Originally the legislature was the 
only court in the state. It exercised common law, chancery, 
probate, and admiralty jurisdiction. Its chancery jurisdiction 
it has never parted with. It is the best court of chancery 
in the world. Its probate power, though conferred upon in- 
ferior courts, has always been exercised concurrently with 
them. Accordingly, we find frequent instances of wills 
proved, and administration granted, by the legislature. 

The power of granting license to séll real estate, of prov- 
ing wills and of confirming void deeds, has been so long and 
so frequently exercised, that it has been known by almost 
every manin the state. The people, knowing this usage, have 
acted under it, and there is hardly an acre of land in Rhode 
Island which, in some period or other, has not been sold by 
executors, administrators or guardians licensed by the general 
assembly ; or conveyed by void deeds, confirmed by that body. 
To draw into question the validity of such conveyances, 
would shake almost every title in the state. 


estate to her for life, remainder to his son in fee, praying that she may sell part 
of the estate for her support. Granted. 
1782. Petition of Archibald Young and others, praying that part of the real 


estate of anon compos, may be given in fee to such person as will give bond to 
support her ; remainder to be divided among the heirs in fee, provided they give 
bond to restore it in case she is restored to her mind. Granted ; and the superior 


court ordered to carry the prayer of the petition into equitable execution. 


1783. Petition of Z. Hopkins, stating that he was treasurer of Gloucester, was 
sued upon notes given by him officially, and judgment has been recovered against 
him, and praying that execution may be issued against the present treasurer. 


Granted. 


1783. Petition of William Haven, praying that a decree of the admiralty 


court may be set aside and a trial allowed. Granted. 


1784. On petition, a deed of gift from Gideon Sissor to his infant children was 


declared void and fraudulent, and the estate was restored to him. 


1786. Stephen and Daniel Stanton were appointed guardians of their father, 


and allowed to sell his real estate to pay debts, &c. 


1791. Petition of Mary Dennison of Stonington, Connecticut, executrix, for 
the sale of real estate in South Kingston to pay debts, and to account with the 


judge of probate in Connecticut. Granted. 
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Resort however to the extraordinary powers of the Rhode 
Island legislature to protect the present conveyance, is unne- 
cessary. Every legislature in the union possesses similar 
authority, unless expressly restrained by its loca) constitu- 
tion. The subject matter of the conveyance was land lying 
within the state; and, consequently, exclusively within the 
jurisdiction of the state. How the land shall pass from one 
man to another, whether by deed under seal, or by mere de- 
livery ; how it shall be appropriated to the payment of debts, 
whether by attachment and sale, or by mesne or final pro- 
cess; or whether it shall be totally exempted from attach- 
ment; what form shall be observed by executors and admin- 
istrators, selling for the payment of debts; how they shall 
be qualified, and from whom they shall obtain a license; 
whether the deed shall precede the license, or the license 
precede the deed; are all questions to be decided by the le- 
gislature : and their decision is conclusive upon all mankind. 
Whether they decide by a general law or. a special act, is 
matter exclusively of legislative discretion. 

It is however considered unnecessary to attempt to as- 
certain the extreme limits of state power in regard to its 
domain. .4/l the power over that subject, whatever may be 
its measure, is in the states. A very small portion of it was 
exercised in the present case. ‘The principles of natural 
justice were not violated, unless it is unjust to appropriate 
the property of a debtor to the payment of his debts. No 
vested rights were disturbed, because Cynthia Jenckes, the 
devisee, took the estate subject to the debts of the testator. 
The general law of Rhode Island furnished the creditors 
with various direct remedies against the estate itself. It was 
liable in an action against the devise to have been attached 
on an original writ and sold upon execution. A creditor 
might have taken administration, and petitioned the supreme 
court for a license to sell. The right of the devisee, therefore, 
was subject to such remedies as had been-previously provi- 
ded by the general law, and also to such remedies as the le- 
gislature chose subsequently to provide. The application 
of the general or the special remedy, would alter but not 
impair the rights of the parties. Previous to the sale, the 
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right of the creditor was to obtain payment either from the 
devisee or the estate. The right of the devisee was to hold 
the estate subject to this elder right of the creditor. It was 
at her election to discharge the debts voluntarily, and remove 
the incumbrance from the estate; or to allow the creditor 
to proceed under the best remedy he could obtain. The 
deed of the executrix and the act of the legislature, consti- 
tuted a cheap and summary remedy for the enforcement of 
the rights of the creditor. If the estate had not come to the 
hands of the devisee loaded with the lien of the creditors, 
it might have been diflicult to have considered the act as 
merely remedial ; for it would have bestowed new rights upon 
the creditor and heaped new obligations upon the devisee. 

Three propositions then may safely be advanced in rela- 
tion to this act. 1. That no injustice was done. 2. That 
vested rights were not disturbed. And 3. That the obliga- 
tion of contracts was not impaired. 

The power of the legislature to furnish remedies in favour 
of existing rights, was exercised to a much greater extent in 
the cases of Calder vs. Bull, 3 Dall. 386; Underwood vs. 
Lilly, 10 Serg. § Rawle, 97; and Foster vs. The Essex Bank, 
16 Mass. Rep. 245, than in the case before the Court. 

It may be urged, that no notice was given to the devisee; 
that her title was divested by the void deed of an unautho- 
rized executrix, confirmed by an act to which she was not a 
party, and the existence of which she was ignorant of until 
her estate was taken from her. 

If notice was necessary, it may safely be presumed, at the 
end of thirty six years. 15 Mass. Rep. 26. But notice 
was not necessary. It was not an adversary proceeding. 
If the creditors had petitioned for a remedy against the 
estate, common justice would have required notice to the 
devisee. But the petition was by the legal representative of 
the estate ; the legal representative, in Rhode Island as well 
as in New Ilampshire. ‘The power of an administrator is 
confined to the state for which he is appointed. He is not the 
representative of the intestate in any other state. But the 
power of an executor is coextensive with the estate of the 
testator. Ile derives his power from the will, and he has 
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an exclusive right to administer wherever any estate may be 
found. The moment the testator died, the power of his exe- 
cutrix over his estate in Rhode Island was precisely the 
same as over his estate in New Hampshire. It was com- 
plete in both states, except as to the bringing actions and 
the sale of real estate. She could bring no action in either, 
until she qualified by giving bond. She could not sell real 
estate in either, until she had obtained a license. In all 
other respects her power was the same in both states. The 
will gave her the exclusive right to administer in both 
states. She had a right to apply for a probate of the will, 
and for license to sell in both states. The will was the 
power.» ‘The executrix was the attorney; and every act 
which the power authorized her to do, she could rightfully 
perform without notice. ‘There is no difference, in this 
respect, between a will and any other power. The execu- 
trix in petitioning the legislature of Rhode Island for power 
to sell, was acting as the representative of Jonathan Jenckes, 
was taking a step she had a right to take without consulting 
heirs or devisees, and without giving them notice. The 
general law of Rhode Island authorized an executor to pe- 
tition the supreme court for a license, without giving 
notice. Why should she give notice when she petitioned 
the legislature ? 

There is a wide difference between the right to sell, and 
the right to apply for a license to sell. The former is de- 
rived from the decree of a court or legislative act. The 
latter is from the will itself. ‘These positions are fully sus- 
tained in Toller on Wills, 41.65, 66.70; Lord Raym. 361 ; 
Strange’s Rep. 672; 1 Dane’s Abridg. 558; Burnley vs. 
Duke, 1 Rand. 108; Jackson vs. Jeffries, 1 Marshall, 88; 
and Rulluff’s case, 1 Mass. 240; Rice vs. Parkman, 16 
Mass. 326. 

It must be admitted then, that as this act of the legislature 
impaired no contracts, and interfered with no vested rights, 
that they had the constitutional power to pass it. It must 
also be admitted that the executrix had a right to apply for 
a license to sell, wherever real estate could be found, until 
the debts were paid; and that there was no more necessity 
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of giving the heirs notice of such an application in Rhode 
Island, than there would have been upon a similar applica- 
tion in New Hampshire. 

The cases in 3 Dallas, 386, 12 Wheaton’s Rep. 378; 9 
Mass. Rep. 151.360, 4 Conn. Rep. 209, and 16 Mass. Rep, 
260, also show, that it is no objection to the act that it is re- 
trospective and private. 

These constitute all the objections that are anticipated 
against the legal validity of the act. The principal if not 
the only objection that will be much relied upon, relates to 
its legal effect rather than to the power of the legislature to 
pass it. 

The grounds that will be mainly contended for, it is sup- 
posed, will be these; that admitting that the legislature had 
sufficient power to have authorized the executrix to make a 
future sale, yet instead of this, they undertook to confirm a 
previous sale; that they passed an act in June 1792 confirm- 
ing a void deed made in November 1791. As the executrix 
in November 1791 acted under the license of the court of 
probate in New Hampshire, and had obtained no authority 
to sell from any court in Rhode Island, it is very clear that 
the deed, without such authority, was a mere nullity. The 
bond entered into by the parties, providing that unless the 
executrix obtained a ratification of the sale by the legisla- 
ture, is satisfactory evidence that the parties considered the 
déed of no validity. 

The act of the legislature then confirms a void deed, and 
the old principle of the common law, that a deed of con- 
firmation will not validate a previous void deed, will be re- 
lied upon. In. Co. Litt. 295, b. it is said “ a confirmation 
doth not strengthen a void estate, for a confirmation may 
make a voidable or defeasible estate good, but it cannot 
work upon an estate that is void in law.” This is the uni- 
form language of the ancient books, and the reason of the 
principle is found in Gilbert’s Tenures, 75.78. “ A con- 
firmation passes no new estate to the grantee: it is the assent 
of the confirmer, that the grantee may hold the estate pre- 
viously granted.” 

This being the rule between parties to conveyances, it is 
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supposed that a confirmation by the legislature, is to be con- 
strued by the same rule. Cynthia Jenckes, the executrix, in 
November 1791, made a deed of ali the right, title and in- 
terest of Jonathan Jenckes the testator in the demanded pre- 
mises. Having obtained no previous license, the deed was 


‘yoid. ‘The argument is that a deed of confirmation by Cyn- 


thia Jenckes the devisee, would have been of no force, and 
that therefore a confirmation by the legislature was equally 
void. 

Two answers may be given to this very plausible reason- 
ing. 1. We deny that a confirmation by the devisee of 
the void deed of the executrix would have been invalid; and 
if it would, we deny, 2. That it necessarily follows that a 
confirmation by the legislature, is of the same character. 

Would a confirmation by the devisee have been binding? 
It is admitted that in general a confirmation of a void deed 
is inoperative. An examination of the reason of the rule, 
however, will show its inapplicability to this case. It ap- 
plies to a deed void for want of estate in the first grantor. As 
for instance, A. is the owner in fee of a lot of land. B. hav- 
ing no title, makes a deed to C. which is a mere nullity. 
Afterwards A. confirms to C. the deed of B. What does this 
amount to? Why, in the language of the books, “ to the 
assent of the confirmer, that C. may hold the estate conveyed 
by B.” What was that estate? The title of B. If Cynthia, 
the mother, had conveyed to Brown and Wilkinson her title 
to the land of Jonathan Jenckes, a confirmation of such a 
deed, upon strict principles, would have been inoperative. 
But she acted as executrix; she conveyed not her own, but 
the title of Jonathan Jenckes. A confirmation by the de- 
visee, would have been an assent that the grantee should 
hold “ the estate” conveyed by the deed. Whose estate? 
Why the estate of the grantor. Who was the grantor? 
Jonathan Jenckes, by his agent Cynthia Jenckes. A con- 
firmation of a deed, is a confirmation of the title professed 
to be conveyed by that deed. Had Cynthia Jenckes con- 
veyed her title, a confirmation would have established her 
title. As she conveyed the title of Jonathan Jenckes, it 
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established his title in the grantee. The deed of the exe- 
cutrix was void for want of authority, not for want of estate; 
and a subsequent confirmation of a void authority is equiva- 
lent to a previous grant. 

It is therefore denied that a confirmation by the devisee, 
of such a deed, would have been inoperative. But suppose 
it would ; does the consequence drawn from that position 
necessarily fullow, that a confirmation by the legislature 
must share the same fate? Is an act of the legislature to 
be construed by technical rules of conveyances, or by its 
main scope and design? What was the sole object of ap- 
plying to the legislature ? The answer must be, to authorize 
the executrix to convey the title of Jonathan Jenckes to the 
grantee. ‘I'he language of the petition and the act are very 
pointed to this effect. 

The whole doctrine of confirmation, however, is applicable 
only to deeds which contain no other than technical words 
of confirmation. Whenever an intention is manifested to 
enlarge the estate of the grantee, such intention shall pre- 
vail. Co. Litt. 296, a. 

Without any further refining upon obsolete rules however, 
it is enough for our purpose, that even in England none of 
these rules ever applied to a confirmation by act of parlia- 
ment. 

One other view may be taken of the case, which will re- 
lieve it of all objections arising from its retrospective and 
confirmatory character. 

This view is to consider the deed, the bond, and the act 
of the legislature, as one conveyance, having a present ope- 
ration. ‘The parties knew that the deed’ was void; they 
knew that no title passed to the grantee. How then could 
they intend that it should operate until after the act was 
obtained? It would be idle to contend that the parties 
meant a deed to operate, which they themselves declare to 
be inoperative and void. The deed was executed and de- 
livered in November 1791, but the deed was only a part of 
the conveyance. The act of the legislature was contemplated 
as another essential part; and when the act was obtained, 
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it was in ils legal effect a license to sell the estate, and the 
deed was given subsequent to, and under the license. The 
authorities fully sustain this position. 

“In the execution of a power, in order that the defici- 
ency of an instrument may be supplied by the sufficiency of 
another, it must appear that the parties intended they should 
operate conjointly.” 3 East’s Rep. 410. 438; Earl of Lei- 
cester’s case, | Ventris, 278; Herring vs. en Carthew, 
22; 3 Mass. Rep. 138; 1 Joba. Ch. Rep. 240. 

If, however, there had been originally an incurable defect 
in this conveyance, an acquiescence of thirty six years estops 
the parties from now making their claim. 

“ Yet even heirs and creditors are concluded after a long 
acquiescence ; and a legal presumption of the regular exer- 
cise of authority is accepted instead'of proof.” 15 Mass. 
Rep. 26. 


Mr Webster, for the defendant in error. 

The history of the case is, that there lived a man of the 
name of Jenckes, who had acquired real estate in Rhode 
Island; he made his will in 1774, in which he devised his 
estate to his daughter Lydia for life, and the reversion to 
his son Jonathan Jenckes. Lydia survived Jonathan Jenckes, 
who, eight years after the death of his father, made his 
will, and gave the reversion of the estate to his daughter 
Cynthia Jenckes. At this time Jonathan Jenckes lived at 
Winchester in New Hampshire, where he died in 1787. He 
appointed his wife, whose name was Cynthia, the executrix 
of his will, with another person who never acted. 

The will provided for the payment of debts; and if there 
was a deficiency in the personal estate, that specific por- 
tions of the real estate should be sold for the purpose. 
Unhappily the executrix entrusted a person who was em- 
ployed by her, and who took upon himself to do every 
thing. He acted as agent, commissioner, and purchaser. 
He also got an agreement for her dower, and sent her to 
Vermont, where she diced. It also happened that a large 
estate, at that time, turned out to leave but £15 7s. 6d. 
Voi. I.—4 F 
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The minors. came of age; by good conduct they raised 
themselves from penury, and have brought their case before 
this Court. 

There is no dispute down to the will of the elder Jona- 
than Jenckes, or of his son. The plaintiffs below claim under 
the will. The will was proved and admitted, and the ques- 
tion is, whether the plaintiffs in error are entitled to hold 
the property. First, it was pleaded, that the plaintiffs be- 
low were barred by the statute of limitations, but this has 
been overruled. ‘They had a title by devise and inheritance, 
and the question is, whether any one has derived a title from 
their ancestor which can take it away. 

The question turns only on the validity of the title of the 
plaintiffs in error; who say they are purchasers under Moses 
Brown and Oziel Wilkinson. That the land in controversy 
went out of the family; Jonathan Jenckes, the ancestor, 
having died leaving debts, and the executrix having made 
sale of the lands for their payment. 

The will of Jonathan Jenckes was proved in New Hamp- 
shire in 1787: the debts there were all paid. 

‘The defendants in the circuit court produce a deed from 
Cynthia Jenckes to Moses Brown and Oziel Wilkinson, of 
November 12, 1791, and a confirmation by the assembly of 
Rhode Island. What is the character, and what are the 


powers of the legislature of Rhode Island, will be examined 
in the course of the argument. The deed purports to pro- 
ceed by the authority of a license, granted by the judge of 
probate of New Hampshire. It is not material now to show 
that all the proceedings in New Hampshire were void ; they 
were all contrary to the law of the state. If the land laid 
there, the deed would be declared void. 

One view is to be taken of this question, which is not to 
be lost sight of. The laws of the New England states 
make lands subject to debts. What is the nature of this 
liability? Where is the title of the land, until it shall be 
known that it will be wanted for the payment of debts? It 
is in the heir or the devisee, and the personal representative 
has nothing but a power to sell it for the payment of debts. 
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He has a power to sell only on the arrival of certain events ; 
and he who is to exercise that power, must show that those 
events have arisen. 

This power does not exist until the event happens to 
make it necessary to sell the land. 

Every principle of law requires that when this power is 
exercised, it shall be proved that the case exists to require 
its employment. 

The cases decided in the courts of Massachusetts upon 
the statute of that state, which is like the statute of New 
Hampshire, show, that the party claiming under a deed for 
lands sold for the payment of debts, must show that the 
event on which the power to sell depended had occurred. 

By the laws of New Hampshire the heirs are always to 
have notice when the estate is to be sold. They also require | 
an inventory of the estate and an order to sell; in this case 
there was nothing of that kind; there was only a license to 
sell without any other proceedings. No account was filed 
in New Hampshire which took any notice of the debts 
or property in Rhode Island. Cases cited, 11 Mass. 511. 
12 Mass. 503. 6 Mass. 149. 3 Mass. 259. 1 Mass. 
40, 40. 

It will be seen, from the record, that the will was proved 
in March, and the license to sell was granted in July, with- 
out an inventory and account being made out. ‘The cases 
cited show, that the judge of probate has no jurisdiction 
unless it appear that there was occasion to sell. It is con- 
tended that if the proceedings in New Hampshire could 
give no authority there, they could give none in the state of 
Rhode Island. 

There were no proceedings in Rhode Island except the 
fiat of the legislature. It is not pretended that there were 
any proceedings in Rhode Island required by the laws of 
New Hampshire. 

Then the first proposition is, that the deed from Cynthia 
Jenckes to Brown and Wilkinson was a nullity. It created 
no right in law or equity. It was as the act of a stranger, 
to grant land which did not belong to him. 
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This follows, because, Ist, the deed would have been void 
in New Hampshire. 

2d. Because proceedings to divest rights to land, must be 
according to the law of the land. 

It is contended that the powers of the legislature of Rhode 
Island-are unlimited and unrestrained, that they transcend 
all the powers of the other branches of the government. It 
is not sufficient to show that the power to divest this pro- 
perty would be limited in England, for the powers of the 


legislature of Rhode Island are beyond those of the English © 


parliament. It would be well to consider how Rhode Island 
can be a member of this union, with such a form of govern- 
ment as is asserted to exist there. By the constitution of 
the United States, every state must be a republic, every state 
must have a judiciary, legislature and executive, or it is has 
no constitution. 

It is said that Rhode Island has no constitution; that she 
has grown up without a constitution. If her government has 
no form, it cannot be a republic, and has no right to come 
into the union. But it will be found that Rhode Island has 
a constitution. The charter of Charles II. contains all the 
provisions for the organization of a government with legis- 
lative, judicial and executive branches. It declares that 
courts of justice shall be established, and thus to them is 
given the exercise of judicial functions. The legislature is 
established by the same charter, and its functions cannot be 
judicial. The powers of a court and of a legislature cannot 
be blended; nor are they properly under the charter refer- 
red to. 

If the legislature of Rhode Island has judicial powers, why 
does not a writ of error lie from this Court to its judgments? 
Writs of error go from this Court to the highest judicature 
of the states; but it is not denied that Rhode Island has 
courts of judicature separate from the legislature, taking 
cognizance of all cases for judicial decision. ‘The legisla- 
ture therefore in assuming the powers of a court, which was 
done when they authorized the sale of the land for the pay- 
ment of the debts, did what, even under the Rhode Island 
constitution, they could not do. 
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A long list of instances of legislative interference has been 
exhibited by the counsel for the appellees. Some of these 
cases prove too much. Authority is given in one of them to 
sell lands in New Hampshire. 

It is necessary for the plaintiffs in error to show that the 
power has been exercised against the bill, in invitum. Par- 
liament, in England, never proceeds upon any private bill, 
without notice toall the parties; and there is no case in which 
parliament exercises its authority to dispose of land, without 
the consent, in writing, of every one who is interested. 

The consent of the heirs of Jonathan Jenckes is not recit- 
ed in the act of the legislature of Rhode Isiand. ‘To establish 
a usage for legislation of this kind, it should be shown, that 
there have been a series of proceedings against the will of 
parties interested, and without notice. 

There is but one of the cases referred to, in which the legis- 
lature of Rhode Island has undertaken to act in reference to 
private rights, which shows that they have given authority to 
sell lands out of the state. The power must be exercied legis- 
latively, or judicially. 1s the resolution of 1792 an act, or 
a decree ? Is it a decree of a probate court? If it is, then 
it should be shown that the parties were before the court, or 
that notice was given to them. 

It is immaterial which it is. The case will always be, 
that the devisees of Jonathan Jenckes had this land until 
the deed; and that deed is, by the counsel of the plaintiffs, 
admitted tobe void. It remained, therefore, with the heirs, 
until the resolution or act of the legislature. 

Even taking the land to be public domain, the deed would 
not pass it. It is not operative. It contains no terms of 
grant, or language of transfer. 

The resolution only establishes the deed in its form. There 
are no words giving, granting, vesting, or divesting of the 
estate ; all that is done is to ratify and confirm the deed. If 
the confirmation contained words of grant, it would enure 
as a grant; but this is not the fact. 

If the preceding act, that of making the deed for the land 
to Brown & Wilkinson, was void, there are no words in the 
law to give it validity. 
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From Bracton down, it has been law, that a confirmation 
cannot help a void deed. 2 Thomas’s Coke, 516. Gilbert on 
Tenures, 75.78. 

If there is no precedent estate, the confirmation is void. 
4 Danv. brid. 410. There is no case where confirming 
words go further than to apply to the thing itself. 

The deed was a nullity; to confirm it in its then state, 
was to keep it such. At that moment it was void; to con- 
firm it was to render it void permanently. 

It is as if A. a creditor of B. should go to the legislature 
and ask that B.’s property be transferred to him, without a 
trial. It is a condemnation without a hearing, a confisca- 
tion of property in time of peace. There is no case in which 
such legislative proceedings have stood the test of this Court. 
It is a case where land was vested in those who claim it, 
and has been taken from them. ‘There was no application 
to the legislature of Rhode Island by the creditors; no evi- 
dence that the interference of the legislature was claimed 
by them. What then are the facts of thecase? The lands 
descended to the heirs of Jonathan Jenckes. The heirs 
were in New Hampshire. No creditors applied for the aid 
of the legislature. ‘There was no notice to the heirs. The 
deed of the executrix was entirely void ; and there is no pre- 
tence for saying, that the interests of the heirs were in any 
manner regarded in the course of the proceedings. Under 
these facts the law was passed; and whatever words were 
used, it could not have any effect, for want of power in the 
body which enacted it. 

This is a private act; and upon every principle and rule 
of legislative proceedings, all the parties to be affected by 
it, should have had notice, and should have consented to it. 
This is the course of legislation in the British parliament. 
3 Black. Com. 345. 

It is of no importance to the question before the Court, 
whether there are restrictions or limitations, to the power of 
the legislature of Rhode Island, imposed by the constitution. 
If at this period there is not a general restraint on legisla- 
tures, in favour of private rights, there is an end to private 
property. 
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Though there may be no prohibition in the constitution, 
the legislature is restrained from committing flagrant acts, 
from acts subverting the great principles of republican 
liberty, and of the social compact; such as giving the pro- 
perty of A. to B. Cited 2 Johns. 248; 3 Dall. 386; 12 
Wheaton, 303; 7 Johns. 93; 8 Johns. 511. 

In this case it may be considered that the legislature gave 
the act, but they did not guaranty its validity. They gave 
it because it was asked for, but subject to all exceptions. 
They put it in the power of the persons who were interested 
in its operation, to make it valid by obtaining the assent of 
the devisees, and of doing all other acts which were neces- 
sary to give it validity. 

It is said, that were the state of Rhode Island under the 
restrictions of a written constitution, like other states, the 
power to pass such a law might not exist; but there the 
legislature acts by the sovereign authority of the people, 
who may build up and destroy. This is denied. Rhode 
Island must be a republican state, and the government must 
be divided into departments, and must be a government 
of laws. ‘These departments may exist, although the same 
body exercises the functions of both. This is done in New 
York. But where a legislature acts judicially, it proceeds 
according to the forms, and upon the principles which regu- 
late courts. In this case, the legislature acted legislatively. 
The language is, Resolved: judicial tribunals decree, ad- 
judge. 

As to the precedents which have been referred to, from 
the proceedings of the legislature of Rhode Island, it may 
be well observed, that the same irregularities will be found 
in the early proceedings of the governments of all the states, 
before the principles of government were understood or ap- 
plied. ‘The answer to them is, that the rights of property 
were not then well understood. 

Or if we consider the words operating not on the instru- 
ment, but on the title; if they had been, ‘ confirm and ra- 
tify the title set forth in the deed;” still it passes no title. 
There was nothing in the grantees to confirm. Confirmation, 
toenable it to operate, requires privity. 
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Where was the fee in the property from November 179{ 
until 17922 It was with the heirs, and from them it could 
not be taken but by a course of judicial proceeding. 'The 
legislature, by no form of werds, could have divested the 
land out of the heirs, and vested it in the purchasers. 

The general ground assumed by the defendants in error 
is, that the act of the legislature is inoperative, because it 
does not divest their rights; for the legislature of Rhode 
Island had no right to pass such a law. ‘The law itself is 
intended as a remedy, and was no more. Its purport is to 
establish a sale made for the payment of debts, and its 
terms import no more. 

It is said, that no interest in the land existed in the de- 
visees of Jonathan Jenckes, because they took the estate 
loaded with the debts of the devisor. This inference is in- 
correct; that their estate might be made subject to these 
debts, did not prevent its vesting in the claimants, and those 
under whom they make title. It is agreed that this estate 
might be divested ; but only by judicial proceedings. The 
argument is, that the property could not be taken away, 
without proceedings of a judicial character. 

[t is said, the statute gave a remedy because the creditors 
had a right to be paid out of the estate, and that this was 
an interference for their benefit. If it had been a proceed- 
ing to bring rights into adjudication, it would be so; but in 
this case the rights of the devisees were adverse to those of 
the executors, and to the claims of the creditors. 


Mr Witt, in reply. 

It is a matter of surprise how the strongest minds will err 
when they look through the mist of prejudice. Nothing 
more has been done in this case than is done by the courts 
of probate in Vermont and Massachusetts. What is the 
monster that the gentleman has created? It is that the 
legislature has authorized an executrix to sell lands for the 
payment of debts. “ This is the very head and front of their 
offending.” It was a mere act of common justice, due and 
performed in the course of justice in all the states of the 
union. ‘The facts of the case may be briefly stated from the 
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bill of exceptions. Jonathan Jenckes died in 1787, seised 
of the lands, subject to a life estate to Lydia his sister. That 
estate was devised to his daughter, subject to the life estate. 
Cynthia Jenckes, his wife, was executrix, and qualified. At 
the time of his death there were debts which absorbed all 
his personal estate, and ultimately all his real estate but a 
small portion. ‘The judge of probate, after examination, 
gave a license to sell the real estate. It was sold by the 
executrix to those under whom the plaintiff in error claims, 
the sale to be confirmed by an act of the legislature of Rhode 
Island where the lands laid. ‘The legislature passed a con- 
firming act, and the purchase money was paid, and the debts 
of Jonathan Jenckes were discharged. 

The purchase was made on the faith of the law of Rhode 
Island; the money paid upon the faith of that law; and all 
this was done, thirty-four years before the ejectment was 
brought in the circuit court of Rhode Island. In the mean 
time other bona fide purchasers have become possessed of 
the land: and who come forward now to claim it ?—not other 
bona fide purchasers, but the heirs of Jonathan Jenckes. 

The attempt here is, to make the lands fulfil two purposes, 
1. The payment of the debts of their father by the sale; 
and 2. Then to recal that sale, that the lands may support the 
heirs of the debtor. ‘The claim is against all the policy, and 
the course of proceeding in New England. 

The case comes here under a pro forma judgment of the 
circuit court. The inquiry is, whether the court erred in 
giving the instructions asked for ; in saying that the convey- 
ance and proceedings, by which the title was intended to be 
vested in the purchasers, did not divest the legal estate of 
the heirs of Jonathan Jenckes. 

In Massachusetts and Wthode Island all the estate real and 
personal of the deceased is subject to the payment of debts. 
All the statutes of the northern states, although they vary in 
detail, contain this principle. Bigelow’s Digest, 350. 
Mass. 354. 18 Mass. 157. 4 Mass. 654. 3 Mass. 258. 
1 Mass. 340. 

By a reference to these authorities, it will appear that in 
order to justify a license to sell in either of those states, 
Vor. I1.—4 G 
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nothing more is necessary but to satisfy the judge that the 
personal estate is not sufficient to discharge the debts of the 
deceased. No form of proceeding is required. It is done 
by presenting the account of the debts and personal estate, 
and the judge then gives the license. 

Objections have been made by the counsel for the de- 
fendants in error, to the proceedings in New Hampshire. It 
is said they were a nullity; that they were irregularly grant- 
ed. This is denied, and no authorities have been shown in 
support of the objections. It has been urged that notice 
should have been given to the heirs. There has been no 
case cited in Massachusetts which looks to the necessity of 
notice to the heirs of the application for a license to the 
judge of probate. 

The regularity of the proceedings is to be presumed, after 
so long a lapse of time. If notice is required; if evidence 
different from that which is shown to have been exhibited 
before the judge of probate was necessary; it is, and ought 
to be considered that it was furnished. 

In legal contemplation, both the real and persopal estate 
of a deceased person, go into the hands of the executor for 
the paymentofdebts. 4 Mass.354. 18 Mass.157. Exe- 
cutors have no right to take possession of the lands, but it 
is often done with the approbation of courts. 

To show how completely lands are in the hands of execu- 
tors, where a judgment is obtained against executors for 
the debt of the testator, the plaintiff may issue his execution 
against the lands, in the hands of the heir. 3 Mass. 258. 

It is true the title descends to the heir, but it descends 
subject to the debts. The heir takes the lands, liable to their 
being taken from him when the debts require it; without 
proceedings against him, and without notice to him. Bige- 
low’s Dig. 355. Nor is it only in the hands of the heir they 
are thus liable, they continue so when they have passed to 
his alienee. 


Such is the law of vested estates, with which it is said the 
legislature has interfered. The estate upon which the law 
operated, was held by the heirs, subject to the exercise of 
the very power by which it was taken from the heir. 



































JANUARY TERM 1829. 651 


[Wilkinson vs. Leland and others. ] 


The law of New Hampshire is the same as that of Massa- 
chusetts. In New Hampshire, the proper tribunal to autho- 
rise the sale of the land was applied to; and thus the acts 
done by the executrix were those which the testator, who di- 
rected a sale of his real estate for the payment of his debts, 
authorized her to do. 

But if these proceedings were irregular, it would not af- 
fect the case. It is not meant to contend that the license to 
sell, given by the judge in New Hampshire, authorized the 
sale in Connecticut. What was the power of the executrix 
under the will? As an executrix, she had the power to do 
alland every thing an executrix could do by law. In some 
of the states, executors who have been qualified in one state, 
can actin all. This is the law of Pennsylvania, and of North 
Carolina, and of Mississippi. Under the will of her husband, 
Cynthia Jenckes could do any thing in Rhode Island, which 
she could do in New Hampshire. She entered Rhode Island 
as the regular agent to pay the debts due by the testator. 
The probate of the will only was necessary. In this charac- 
ter she made a sale of a portion of the estate, having no 
authority to do so; this is admitted. In order to induce the 
purchase, she gave her bond, by which it was stipulated that 
she would obtain an act of the legislature to make the sale 
valid, and this was done. Thus the principles of the laws 
of Rhode Island were applied, and the estate became the 
means of discharging the debts of the testator. 

By a comparison of the acts of the courts of other states, 
we shall see how far the act of Rhode Island exceeded the 
powers exercised by them. It is said that this is a case 
of a trial without notice ; a confiscation! In no case where 
proceedings against executors are resorted to, for the pur- 
pose of making lands a fund to pay debts, is notice given to 
heirs,—not in the courts of other states,—but in the court of 
probate in Rhode Island, or New Hampshire. The reproaches 
which have been cast upon the acts of Cynthia Jenckes, ap- 
ply, therefore, with equal right to all proceedings of this 
description; nor is there any reason why notice should be 
given to the heirs; they take the estate as has been stated, 
subject to the debts of the ancestor. 
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It has been said that in the proceedings there was fraud, 
that the legislature were deceived. ‘This is denied: but if 
it were so, would this Court set aside the law; the remedy 
in such-a case would be by an application to the sovereign 
who had been deceived. 

The legislature passed the law for the purpose of giving 
validity to an act, which all knew without it would not pass 
the estate. 

The petition of Cynthia Jenckes was not that they should 
ratify the deed, but the sale; that is, that the sale should be 
effectual to convey the estate of the testator. 

Who is the sovereign that can give validity to measures 
which are intended to pass the title to lands within the state? 
{s it not the legislature of the state, and are not its acts ef- 
fectual to do this, unless they come in contact with the great 
principles of the social compact? What power has this 
Court to say this deed shall not pass the estate? With which 
of the principles of the constitution of the United States is 
it in conflict? Where is the provision which it opposes? It 
is not an ex post facto law. The prohibition in the consti- 
tution in reference to ex post facto laws applies to criminal 
enactments. Is it a law which impairs the obligation of a 
contract? It aflirms a contract. It is said to be incompati- 
ble with a republican government. 

it denied that legislative, executive and judicial powers 
must be in different hands to constitute a republican form 
of government. ‘That this should be so is a great and im- 
portant principle, but it is not a test of republican govern- 
ment. ‘There is nothing which prohibits the exercise of all 
the powers of government by a legislature. If the guarantee 
of a republican form of government by the United States 
was violated by the government of Rhode Island, why had 
not the United States interfered ? 

The charter of the government of Rhode Island is a ske- 
leton ; it does not form the government. It is. the usages of 
thode Island that compose the constitution. ‘The people 
say their legislature shall have certain powers, and be unli- 
inited ; this is therefore the form of government with which 
they are satisfied. Politictans may protest, and orators may 
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declaim; but this does not affect the case. This Court will 
not take away from them what they have said they will have. 

The references, which have been made to the proceedings 
of the legislature, show that it exercises all kinds of power. 
It is said this is a new case; suppose it is so, is it necessary 
to show the authority for the first law? The authority is that 
of the people. ‘The legislature always has acted as the 
emergency presented. Whom do they injure? They do not 
infringe their own constitution; and when they do s9, it is 
for the people of the state to interfere. ‘They do nothing 
which is contrary to the constitution of the United States. 

If the legislature of Rhode Island possessed the power to 
order a sale, why not have power to confirm the sale? There 
is no exercise of a greater power here. A court of probate 
might not do it, but that court is limited in its powers. A 
subsequent ratification is equivalent to a prior authority. 

It is said that the state has done what parliament could 
not have done. Blackstone has been referred to, to show 
that private acts do not pass without notice. Parliament 
cuts the knot and destroys contracts, and therefore notice is 
necessary. 

There is no violation of contract in this act; the law only 
supposes an omitted case, and gives a-remedy where the 
principles of law require it. 

It is contended that the confirmation has no effect, because 
it operates on a void deed. A reference to authorities will 
show the error of this assumption. 1 oll. 4b. 483. Ld. 
taym. 292. 297. 

Cannot parliament confirm avoid deed? ‘They can do so, 
and the right has never been questioned. 


Mr Justice Srory delivered the opinion of the Court. 

This is a writ of error to the circuit court of the district 
of Rhode Island, in a case where the plaintiff in error was 
defendant in the court below. The original action was an 
ejectment, in the nature of a real action, according to the 
local practice, to recover a parcel of land in North Provi- 
dence in that state. ‘There were several pleas pleaded of 
the statute of limitations, upon which it is unnecessary to 
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say any thing, as the questions thereon have been waived 
at the bar. ‘Ihe cause was tried upon the general issue; 
and, by consent of the parties, a verdict was taken for the 
plaintiffs, and a bill of exceptions allowed upon a pro forma 
opinion given by the court in favour of the plaintiffs, to 
enable the parties to bring the case before-this Court for a 
final determination. ‘The only questions which have been 
discussed at the bar arise under this bill of exceptions. 

The facts are somewhat complicated in their details, but 
those which are material to the points before us may be 
summed up in a few words. 

The plaintitis below are the heirs at law of Cynthia Jenckes, 
to whom her father, Jonathan Jenckes, by his will in 1787, 
devised the demanded premises in fee, subject to a life estate 
then in being, but which expired in 1794. By his will, Jo- 
nathan Jenckes appointed his wife Cynthia, and one Arthur 
Fenner, executrix and executor of his will. Fenner never 
accepted the appointment. At the time of his death Jona- 
than Jenckes lived in New Hampshire, and after his death 
his widow duly proved the will in the proper court of pro- 
bate in that state, and took upon herself the administration 
of the estate as executrix. ‘The estate was represented in- 
solvent, and commissioners were appointed in the usual 
manner to ascertain the amount of the debts. The execu- 
trix, in July 1790, obtained a license from the judge of pro- 
bate in New Hampshire, to sell so much of the real estate 
of the testator, as, together with his personal estate, would 
be sufficient to pay his debts and incidental charges. The 
will was never proved, or administration taken out in any 
probate court of Rhode Island. But the executrix, in No- 
vember 1791, sold the demanded premises to one Moses 
Brown and Oziel Wilkinson, under whom the defendant here 
claims, by a deed, in which she recites her authority to sell 
as aforesaid, and purports to act as executrix in the sale. 
The purchasers, however, not being satisfied with her 
authority to make the sale, she entered into a covenant 
with them on the same day, by which she bound herself to 
procure an act of the legislature of Rhode Island, ratifying 
and confirming the title so granted; and, on failure thereof, 
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to repay the purchase money, &c. &c. She accordingly 
made an application to the legislature of Rhode Island for 
this purpose, stating the facts in her petition, and there- 
upon an act was passed by the legislature, at June session 
1792, granting the prayer of her petition and ratifying the 
title. ‘The terms of this act we shall have occasion here- 
after to consider. In February, 1792, she settled her ad- 
ministration account in the probate court in New Hamp- 
shire, and thereupon the balance of £15 7s. 7d. only re- 
mained in her hands for distribution. 

Such are the material facts ; and the questions discussed 
at the bar, ultimately resolve themselves into the considera- 
tion of the validity and effect of the act of 1792. If that 
act was constitutional, and its terms, when properly con- 
strued, amount to a !egal confirmation of the sale and the 
proceedings thereon, then the plaintiff is entitled to judg- 
ment, and the judgment below was erroneous. If other- 
wise, then the judgment ought to be affirmed. 

It is wholly unnecessary to go into an examination of the 
regularity of the proceedings of the probate court in New 
Hampshire, and of the order or license there granted to the 
executrix to sell the real estate of the testator. That cause 
could have no legal operation in Rhode Island. The legis- 
lative and judicial authority of New Hampshire were bound- 
ed by the territory of that state, and could not be rightfully 
exercised to pass estates lying in another state. The sale, 
therefore, made by the executrix to Moses Brown and Oziel 
Wilkinson, in virtue of the said license, was utterly void ; 
and the deed given thereupon was, proprio vigore, iopera- 
tive to pass any title of the testator to any lands described 
therein. It was a mere nullity. 

Upon the death of the testator, his lands in Rhode Island, 
if not devised, were cast by descent upon his heirs, accord- 
ing to the laws of that state. If devised, they would pass 
to his devisees according to the legal intendment of the 
words of the devise. But, by the laws of Rhode Island, the 
probate of a will in the proper probate court is understood 
to be an indispensable preliminary to establish the right of 
the devisee, and then his title relates back to the death of 
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the testator. No probate of this will has ever been made 
in any court of probate in Rhode Island; but that objection 
is not now insisted on; and if it were, and the act of 1792 
is to have any operation, it must be considered as dispensing 
with or superseding that ceremony. 

The objections taken by the defendants to this act, are, in 
the first place, that it is void as an act of legislation, be- 
cause it transcends the authority which the legislature of 
Rhode Island can rightfully exercise under its present form 
of government. And, in the next place, that itis void as an 
act of confirmation, because its terms are not such as to 
give validity to the sale and deed, so as to pass the title of 
the testator, even if it were otherwise constitutional. 

The first objection deserves grave consideration from its 
general importance. ‘To all that has been said at the bar 
upon the danger, inconvenience and mischiefs of retrospec- 
tive legislation in general, and of acts of the character of 
the present in particular, this Court has listened with atten- 
tion, and felt the full force of the reasoning. It is an exer- 
cise of power, which is of so summary a nature, so fraught 
with inconvenience, so liable to disturb the security of 
titles, and to spring by surprise upon the innocent and un- 
wary, to their injury and sometimes to their ruin; that a 
legislature invested with the power, can scarcely be too 
cautious or too abstemious in the exertion of it. 

We must decide this objection, however, not upon prin- 
ciples of public policy, but of power; and precisely as the 
state court of Rhode Island itself ought to decide it. 

Rhode Island is the only state in the union which has not 
a written constitution of government, containing its funda- 
mental laws and institutions. Until the revolution in 1776, 
it was governed by the charter granted by Charles II. in 
the fifteenth year of his reign. ‘That charter has ever since 
continued in its general provisions to regulate the exercise 
and distribution of the powers of government. It has never 
been formally abrogated by the people; and, except so far 
as it has been modified to meet the exigences of the revo- 
lution, may be considered as now a fundamental law. By 
this charter the power to make laws is granted to the gene- 
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ral assembly in the most ample manner, “so as such laws, 
&c. be not contrary and repugnant unto, but as near as may 
be agreeable to the laws, &c. of England, considering the 
nature and constitution of the place and people there.” What 
is the true extent of the power thus granted, must be open 
to explanation, as well by usage, as by construction.of the 
terms, in which it is given. In a government professing to 
regard the great rights of personal liberty and of property, 
and which is required to legislate in subordination to the 
general laws of England, it would not lightly be presumed 
that the great principles of Magna Charta were to be disre- 
garded, or that the estates of its subjects were liable to be 
taken away without trial, without notice, and without offence. 
Even if such authority could be deemed to have been confided 
by the charter to the general assembly of Rhode Island, as an 
exercise of transcendental sovereignty before the revolution, it 
can scarcely be imagined that that great event could have left 
the people of that state subjected to its uncontrolled and ar- 
bitrary exercise. That government can scarcely be deemed 
to be free, where the rights of property are left solely de- 
pendent upon the will of a legislative body, without any re- 
straint. ‘The fundamental maxims of a free government seem, 
to require, that the rights of personal liberty and private pro- 
perty should be held sacred. At least no court of justice in 
this country would be warranted in assuming, that the power 
to violate and disregard them; a power so repugnant to the 
common principles of justice and civil liberty; lurked under 
any general grant of legislative authority, or ought to be 
implied from any general expressions of the will of the peo- 
ple. The people ought not to be presumed to part with 
rights so vital to their security and well being, without very 
strong and direct expressions of such an intention. In Ter- 
ret vs. Taylor, 9 Cranch, 43, it was held by this Court, that 
a grant or title to lands once made by the legislature to any 
person or corporation is irrevocable, and cannot be re-as- 
sumed by any subsequent legislative act; and that a different 
doctrine is utterly inconsistent with the great and fundamen- 
tal principle of a republican government, and with the right of 
the citizens to the free enjoyment of their property lawfully 
Vou. [I1.—4 





_ ee 


evel 





658 SUPREME COURT. 


[ Wilkinson vs. Leland and others. } 


acquired. We know of no case, in which a legislative act to 
transfer the property of A. to B. without his consent, has ever 
been held a constitutional exercise of legislative power in 
any state in the union. On the contrary, it has been con- 
stantly resisted as inconsistent with just principles, by every 
judicial tribunal in which it has been attempted to be en- 
forced. We are not prepared therefore to admit that the 
people of Rhode Island have ever delegated to their legis- 
lature the power to divest the vested rights of property, and 
transfer them without the assent of the parties. The coun- 
sel for the plaintiffs have themselves admitted that they 
cannot contend for any such doctrine. 

The question then arises whether the act of 1792 involves 
any such exercise of power. It is admitted that the title of 
an heir by descent in the real estate of his ancestor, and of 
a devisee in an estate unconditionally devised to him, is, upon 
the death ofthe party under whom he claimed, immediately 
devolved upon him, and he acquires a vested estate. But 
this, though true in a general sense, still leaves his title en- 
cumbered with all the liens which have been created by the 
party in his life time, or by the law at his decease. It is 
not an unqualified, though it be a vested interest; and it 
confers no title, except to what remains after every such 
lien is discharged. In the present case, the devisee under 
the will of Jonathan Jenckes without doubt took a vested estate 
in fee in the lands in Rhode Island. But it was an estate, 
still subject to all the qualifications and liens which the laws 
of that state annexed to those lands. It is not suflicient to 
entitle the heirs of the devisee now to recover, to establish 
the fact that the estate so vested has been divested; but that 
it has been divested in a manner inconsistent with the prin- 
ciples of law. 

By the laws of Rhode Island, as indeed by the laws of the 
other New England states, (for the same general system 
pervades them on this subject) the real estate of testators 
and intestates stands chargeable with the payment of then 
debts, upon a deficiency of assets of personal estate. The 
deficiency being ovee ascertained im the probate court, a 
license is granted by the proper judicial tribunal, upon the 
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petition of the executor or administrator, to sell so much of 
the real estate as may be necessary to pay the debts and in- 
cidental charges. The manner in which the sale is made is 
prescribed by the general laws. In Massachusetts and 
Rhode Island, the license to sell is granted, as matter of 
course, without notice to the heirs or devisees; upon the mere 
production of proof from the probate court of the deficiency 
of personal assets. And the purchaser at the sale, upon re- 
ceiving a deed from the executor or administrator, has a com- 
plete title, and is in immediately under the deceased, and may 
enter and recover the possession of the estate, notwithstand- 
ing any intermediate descents, sales, disseisins, or other 
transfers of title or seisin. If therefore the whole real estate 
be necessary for the payinent of debts, and the whole is sold, 
the title of the heirs or devisees is, by the general operations 
of law, divested and superseded; and so, pro tanto, in case 
of a partial sale. 

From this summary statement of the laws of Rhode Island, 
it is apparent, that the devisce under whom the_ present 
plaintiffs claim, took the Jand in controversy, subject to the 
lien for the debts of the testator. Iler estate was a defeasible 
estate, liabie to be divested upon a sale by the executrix, 
in the ordinary course of law, for the payment of such debts ; 
and all that she could rightfully claim, would be the residue 
of the real estate after such debts were fully satisfied. In 
point of fact, as it appears from the evidence in the case, 
more debts were due in Rhode Island than the whole value 
for which all the estate there was sold ; and there is nothing 
to impeach the fairness of the sale. The probate proceed- 
ings further show, that the estate was represented to be jn- 
solvent; and in fact, it approached very near to an actual 
insolvency. So that upon this posture of the case, if the 
executrix had proceeded to obtain a license to sell, and had 
sold the estate according to the general laws of Rhode Is- 
land, the devisee and her heirs would have been divested of 
their whole interest in the estate, in a manner entirely com- 
plete and unexceptionable. They have been divested of 
their formal title in another manner, in favour of creditors 
entitled to the estate; or rather, their formal title has been 
made subservient to the paramount title of the creditors. 
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Some suggestions have been thrown out at the bar, intimat- 
ing a doubt whether the statutes of Rhode Island, giving to 
its courts authority to sell lands, for payment of debts, ex- 
tended to cases where the deceased was not, at the time of 
his death, an inhabitant of the state. It is believed that the 
practical construction of these statutes has been otherwise. 
But if is: unnecessary to consider whether that practical con- 
struction be correct or not, inasmuch as the laws of Rhode 
Island, in all cases, make the real estate of persons deceased 
chargeable with their debts, whether inhabitants or not. If 
the authority to enforce such a charge by a sale be not con- 
fided to any subordinate court, it must, if at all, be exercised 
by the legislature itself. If it be so confided, it still remains 
to be shown, that the legislature is precluded from a con- 
current exercise of power. 

What then are the objections to the act of 1792? First, 
it is said that it divests vested rights of property. But it has 
been already. shown that it divests no such rights, except 
in favour of existing liens, of paramount obligation; and that 
the estate was vested in the devisee, expressly subject to 
such rights. ‘Then again, it is said to be an act of judicial 
authority, which the legislature was not competent to exer- 
cise at all; or if it could exercise it, it could be only after 
due notice to all the parties in interest, and a hearing and 
decree. We do not think that the act is to be considered 
as a judicial act; but as an exercise of legislation. It pur- 
ports to be a legislative resolution, and notadecree. As to 
notice, if it were necessary, (and it certainly would be wise 
and convenient to give notice, where extraordinary efforts 
of legislation are resorted to, which touch private rights,) 
it might well be presumed, after the lapse of more than thirty 
years, and the acquiescence of the parties for the same period, 
that such notice was actually given. But by the general 
laws of Rhode Island upon this subject, no notice is requir- 


ed to be, or is in practice, given to heirs or devisees, in cases 
of sales of this nature ; and it would be strange, if the legis- 
lature might not do without notice the same act which it 
would delegate authority to another to do without notice. 
If the legislature had authorised a future sale by the execu- 
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trix for the payment of debts, it is not easy to perceive any 
sound objection to it. ‘here is nothing in the nature of the 
act which requires that it should be performed by a judicial 
tribunal, or that it should be performed by a delegate, in- 
stead of the legislature itself. It is remedial in its nature, to 
give effect to existing rights. 

But it is said that this is a retrospective act, which gives 
validity to a void transaction. Admitting that it does so, 
still it does not follow that it may not be within the scope 
of the legislative authority, in a government like that of 
Rhode Island, if it does not divest the settled rights of pro- 
perty. A sale had already been made by the executrix under a 
void authority, but in entire good faith, (for it is not attempt- 
ed to be impeached for fraud ;) and the proceeds, constituting 
a fund for the payment of creditors, were ready to be distri- 
buted as soon as the sale was made effectual to pass the title. 
It is but common justice to presume that the legislature was 
satisfied that the sale was bona fide, and for the full value 
of the estate. No creditors have ever attempted. to disturb 
it. The sale then was ratified by the legislature; not to de- 
stroy existing rights, but to effectuate them, and ina manner 
beneficial to the parties. We cannot say that this is an ex- 
cess of legislative power ; unless we are prepared to say, that 
in a state not having a written constitution, acts of legisla- 
tion, having a retrospective operation, are void as to all per- 
sons not assenting thereto, even though they may be for 
beneficial purposes, and to enforce existing rights. We 
think that this cannot be assumed as a general principle, by 
courts of justice. , The present case is not so strong in its 
circumstances as that of Calder vs. Bull, 3 Dall. Rep. 386, 
or Rice vs. Parkman, 16 Wass. Rep. 226; in both of which 
the resolves of the legislature were held to be constitutional. 

Hitherto, the reasoning of the Court has proceeded upon 
the ground that the act of 1792 was in its terms sufficient to 
give complete validity to the sale and deed of the executrix, 
so as.to pass the testator’s title. It remains to consider, 
whether such is its predicament in point of law. 

For the purpose of giving a construction to the words of 
the act, we have been referred to the doctrine of confirma- 
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tion at the common law, in deeds between private persons. 
It is said that the act uses the appropriate words of a deed 
of confirmation, “ ratify and confirm;” and that a confirma- 
tion at the common law will not make valid a void estate or 
act, but only one which is voidable. It is in our judgment 
wholly unnecessary to enter upon any examination of this 
doctrine of the common law, some of which is of great nicety 
and strictness; because the present is not an act between 
private persons having interests and rights to be operated 
upon by the terms of their deed. ‘This is a legislative act, 
and is to be interpreted according to the intention of the 
legislature, apparent upon its face. Every technical rule, 
as to the construction or force of particular terms, must 
yield to the clear expression of the paramount will of the 
legislature. It cannot be doubted that an act of parliament 
may by terms of confirmation make valid a void thing, if 
such is its intent. The cases cited in Plowden, 399, in 
Comyn’s Dig. Confirmation, D ; and in | Roll. dbridg. 583, 
are directly in point. The only question then is, what is 
the intent of the legislature in the act of 1792? Is it merely 
to confirm a void-act, so as to leave it void, that is to con- 
firm it in its infirmity? or is it to give general validity and 
efficacy to the thing done? We think there is no reason- 
able doubt of its real object and intent. It was to confirm 
the sale made by the executrix, so as to pass the title of her 
testator to the purchasers. The prayer of the petition, as 
recited in the act, was, that the legislature would “ ratify 
and confirm the sale aforesaid, which was made by a deed 
executed by the executrix, &c.” The object was a ratifi- 
eation of the sale, and not a mere ratification of the formal 
execution of the deed. ‘The language of the act is “ on due 
consideration whereof it is enacted, &c. that the prayer of 
the said petitioner be granted, and that the deed be, and the 
same is hereby ratified and confirmed, so far as respects the 
conveyance of any right or interest in the estate mentioned 
in said deed, which belonged to the said Jonathan Jenckes 
at the time of his decease.” It purports therefore to grant 
the prayer, which asks a confirmation of the sale, and con- 
firms the deed, as a conveyance of the right and interest of 
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the testator. [t is not an act of confirmation by the owner 
of the estate; but an act of confirmation of the sale and con- 
veyance, by the legislature in its sovereign capacity. 


We are therefore all of opinion that the judgment of the 
circuit court ought to be reversed, and that the cause be 
remanded with directions to the court to award a venire 
facias de novo. 
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Cravpius I’. Le Granp, Aprennant vs. Nyeuonas Darna, Ap- 
PELLEE, 


The act of the legislature of Maryland, passed in 1796, ch. 47, sec. 13, declares 
* that all persons capable in law to make a valid will and testament, may grant 
freedom to, and effect the mauumission of any slave or slaves belonging to 
such person or persons, by his, her, or their last will and testament, and such 
manumission of any slave or slaves may be made to take effect at the death of 
the testator or testators, or at such other period as may be limited in such last 
will and testament; provided always, that no manumission by last will and tes- 
tament shall be effectual to give freedom to any slave or slaves, if the same 
shall be to the prejudice of creditors, nor unless the said slave or slaves shall be 
under the age of forty-five years, and able to work and gain a sufficient 
maintenance and livelihood atthe time the freedom given shall commence.” 
The time of freedom of the appellee in this case, commenced when he was 
about eleven years old. Held, that his manumission by will was valid. 

The court of appeals of Maryland, has decided that a devise of property real 
or personal by a master to his slave, entitles the slave to his freedom by neces- 
sary implication. This Court entertains the same opinion. [670] 


APPEAL from the circuit court of the United States, for 
the district of Maryland. 

The facts of the case appear on the argument of the coun- 
sel for the appellee, and in the opinion of the Court. 


Mr Taney, for the appellant, submitted the case without 
argument; stating, that it had been brought up merely on 
account of its great importance to the appellee; which ren- 
dered it desirable that the opinion of the supreme court 
should be had on the matters in controversy. 


Mr Stewart, for the appellee. 

The case presented by the bill, answers and depositions, 
is as follows. 

Bennett Darnall, of Ann Arundel county, in the state of 
Maryland, by his will dated August 4th, 1810, devised to his 
son, Nicholas Darnall, the defendant in this case, certain 
lands lying in the county and state aforesaid. 

The mother of the said Nicholas was the slave of the tes- 
tator, and Nicholas was born a slave to his father. 
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Bennett Darnall, in his will, refers to two deeds of manu- 
mission executed by him, one in 1805 and the other in 1810, 
in both of which it seems Nicholas was included with other 
slaves designed to be emancipated by these deeds. By some 
omission, neither of these deeds are exhibited. 

The testator made two codicils to his will, the last of 
which is dated January 20th, 1814, and was proved before 
the register of wills, January Sist, 1514. Bennett Darnall 
must therefore have died in January 1814. Nicholas Dar- 
nall, the defendant, sold the land referred to in the proceed- 
ings, to Le Grand the complainant, and it appears by the 
agreements exhibited with the bill, that at the time the con- 
tract was first made, neither party supposed there was any 
question about the title. But afterwards, it seems, doubts 
were suggested to Darnall, which he communicated to Le 
Grand, and the agreements above mentioned were thereupon 
made with full knowledge on both sides of the supposed 
defect in the title, and were framed with reference to it. 

Le Grand gave his notes for the purchase money, accord- 
ing to the agreement and a suit was brought on one of them, 
and judgment recovered in the circuit court for the district 
of Maryland; whereupon he filed his bill in that court, 
praying an injunction on the ground that Darnall was unable 
to convey him a good title to the land. 

The defect supposed to exist, and alleged in the bill, is 
this; that Darnall was not more than ten years of age at the 
time of his father’s death, and at that tender age was unable 
to work and gain a sufficient maintenance and livelihood, 
and was incapable therefore of receiving manumission by 
the laws of Maryland. 

The answer of Nicholas Darnall insists that he was, at the 
time of the testator’s death, able to work and gain a sufficient 
livelihood and maintenance. 

Four witnesses were examined. 

John Mercer and Robert Welch prove that Nicholas was 
about eleven years of age at the time of his father’s death, 
and describe him as a fine, healthy, intelligent boy, able by 
his work to maintain himself. Dr James Stewart and Samuel 
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Moore state that boys of eleven years of age in Maryland 
are able to support themselves by their own labour, and 
specify the kind of work in which they may be usefully em- 
ployed. 

Upon this answer and evidence, the Court dissolved the 
injunction and dismissed the bill. 

It is proper to say, that the whole of these proceedings 
have been amicable; that Le Graud is willing to pay if his 
title is a safe one, and that Darnall does not wish Le Grand 
to pay unless he can make a good title to him. 

By the act of 1790, chap. 67, sec. 15, slaves may be manu- 
mitted in Maryland by last will; provided they be under 
forty-five years of age, and able to work and gain a sufli- 
cient maintenance and livelihood; at the time the freedom 
given shall commence. 

In the case of Hall vs. Mullin, 5 Harris § Johns. 190 
the court of appeals have decided that a devise of property 
real or personal, by a master to his slave, entitles the slave 
to his freedom, by necessary implication. 

Under this decision, the will of Bennett Darnall gave free- 
dom to Nicholas, provided he was in a condition to receive 
it at the testator’s death. ‘The omission therefore to pro- 
duce the deeds of manumission is not material. If they are 
regarded as not proved, or as not effective for the purpose 
intended, still the defendant may rely on his title under the 
will. 


) 


In the case of Ilamilton vs. Cragg, 6 Harris S; Johns. 16, 
it was held that an infant slave (only three years of age at 
the time of the death of the testator who attempted to manu- 
mit him), unable to gain a suflicicut maintenance and live- 
lihood, could not be manumitted. It was this decision that 
created the doubt in regard to the title of Nicholas Darnall; 
for until that case was decided, it had been generally sup- 
posed that this provision in the statute was intended to guard 
against the manumission of slaves who, although under forty- 
five years of age, were sullering under incurable diseases or 
constitutional infirmities which would most probably always 
disable them from’ maintaining themselves by their own 


labour, and make them a charge upon the public. It had 
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not been generally supposed to apply to the case of children 
for whose maintenance provision could perhaps always be 
made by binding them to serve as apprentices, and espe- 
cially was considered inapplicable to those children for 
whose support abundant provision was made by the testator 
who gave the freedom. 

But without attempting to disturb the authority of that 
case, the proof in this cause brings it expressly within the 
principle decided in Hamilton vs. Cragg; and entitles the 
party to his freedom. The defect of title alleged in the 
bill is consequently without foundation, and the decree of 
the court below fully justified. 


Mr Justice Duvauu delivered the opinion of the Court. 

This case is brought up by appeal from a decree of the 
circuit court for the district of Maryland, sitting as a court 
of equity; and is submitted on written argument. The 
principal facts are the following. 

ennett Darnall, late of Anne Arundel county, Maryland, 
on the 4th day of August 1510, duly made and executed his 
last will and testament, and thereby devised to his son, the 
appellee, several tracts of land in fee, one of which was 
called Portland Manor, containing by estimation five hun- 
dred and ninety six acres. ‘The mother of Nicholas Dar- 
nall was the slave of the testator, and Nicholas was born 
the slave of his father, and was between ten and eleven 
years old at the time of the death of the testator. Bennett 
Darnall, in his will, refers to and confirms two deeds of 
manumission executed by him; one bearing date in 1805, 
and the other in i810. In both of those deeds, Nicholas 
Darnall and a number of other slaves were included, and 
emancipated after his decease. ‘I'he testator died in the 
month of January 1814. 

Nicholas Darnall, on his arrival to full age, took posses- 
sion of the property devised to him, and on the 26th of April 
1826 he entered into a contract with Le Grand the appellant 
for the sale of the tract called Portland Manor for the con- 
sideration of twenty-two dollars per acre, amounting to the 
sum of thirteen thousand one hundred and twelve dollars, 
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payable by agreement, in six annual payments with interest. 
Le Grand passed his notes pursuant to the terms of the 
agreement, and received the bond of Darnall to convey to 
him the property in fee simple upon payment of the purchase 
money. Le Grand was thereupon put into possession of the 
land. At the time the contract was made, the parties be- 
lieved the title to the land to be unquestionable. Soon af.- 
terwards, however, doubts were suggested to Darnall, and 
he communicated them to Le Grand, and they entered into 
a supplementary and conditional agreement, without varying 
in substance the original contract. Darnall was not more 
than ten or eleven years of age at the time of the death of 
his father; and, by a law of the state of Maryland, it is pro- 
vided that no manumission by last will and testament shall 
be effectual to give freedom to any slave, unless the said 
slave shall be under the age of forty-five years, and able to 
work and gain a sufficient maintenance and liveliliood at the 
time the freedom intended to be given shall take place. 

A decision had lately been made by the court of appeals 
of Maryland, in the case of Hamilton vs. Cragg, that an in- 
fant (whose age did not exceed two years when his title to 
freedom commenced) was not able to work and gain a suf- 
ficient maintenance and livelihood, and was therefore ad- 
judged to be a slave. This decision of the highest court of 
law in the state gave rise to doubts concerning the capabi- 
lity of the appellee to make a good title to the land which 
he had sold to the appellant. Darnall deposited the amount 
of the first payment, that is tosay $3000, in the hands of Ben- 
jamin Tucker of Philadelphia, to be held with the consent 
of the appellant subject to the result of an examination into 
the title. In consequence of the decision of the court of 
appeals of Maryland, the heir at law of Bennett Darnall, the 
testator, made claim to the land, and threatened to commence 
suit for the recovery of it. Le Grand being alarmed about 
the title, refused to make any further payment ; and an action 
was commenced against him, and judgment recovered for the 
second payment. To prevent an execution and to ascertain, 
under all the circumstances of the case, whether the appel- 
lee could make a good title to the land which he had sold 
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to him, he filed his bill of complaint in equity, in the circuit 
court, stating the circumstances, and obtained an injunction 
against any further proceedings at law. The appellee put 
in his answer, admitting all the facts stated in the bill, except 
that of his inability -to gain a maintenance and livelihood by 
labour, when his right to freedom commenced. The case 
was submitted to the court upon the bill, answer, exhibits 
and proof which had been taken; and the court, upon due 
consideration, ordered tle injunction to be dissolved, and 
decreed the bill to be dismissed. From this decree, an ap- 
peal was taken to this Court, and the cause is now to be 
finally decided. 

There is one question only to be discussed. If the appel- 
‘lee, at the time of the death of the testator, was entitled to 
his freedom under the will and deeds of manumission before 
mentioned, then his title to the land sold was unquestionable. 
His claim to freedom under the instruments above referred 
to depends upon a just construction of the act of the legis- 
lature of Maryland, passed in the year 1796, ch. 47, sect. 13. 

The words of the act are these: “ that all persons capable 
in law to make a valid will and testament, may grant free- 
dom to, and eflect the manumission of any slave or slaves 
belonging to such person or persons, by his, her or their last 
will and testament; and such manumission of any slave or 
slaves may be made to take efiect at the death of the testa- 
tor or testators, or at such other period as may be limited in 
such last will and testament; provided always, that no ma- 
numission by last will and testament, shall be effectual to 
give freedom to any slave or slaves, if the same shall be to 
prejudice of creditors; nor unless the said slave or slaves 
shall be under the age of forty-five years, and able to work 
and gain a sufficient maintenance and livelihood at the time 
the freedom given shall commence.” ‘The time of the free- 
dom of the appellee commenced immediately after the death 
of the testator, when, according to the evidence, he was 
about eleven years old. Four respectable witnesses of the 
neighbourhood were examined. They all agree in their tes- 
timony, that Nicholas was well grown, healthy and intelli- 
gent, and of good bodily and mental capacity: that he and 
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his brother Henry could readily have found employment, 
either as house servant boys, or on a farm, or as apprentices; 
and that they were able to work and gain a livelihood. The 
testator devised to each of them real and personal estate to 
a considerable amount. ‘They had guardians appointed, 
were well educated and Nicholas is now living in affluence. 
Experience has proved that he was able to work, and gaina 
suflicient maintenance and livelihood. No doubt as to the 
fact has ever been entertained by any who know him. Of 
course, he was capable in law to sell and dispose of the 
whole or any part of his estate, and to execute the necessary 
instruments of writing to convey a suflicient title to the pur- 
chase. 

The court of appeals of Maryland, in the case of Hale vs. 
Mullin, decided, that a devise of property real or personal 
by a master to his slave, entitles the slave to his freedom by 
necessary implication. ‘This Court entertains the same opi- 
nion. 

It is not the inclination of this Court to express any opinion 
as to the correctness of the decision of the court of appeals 
of Maryland, in the case of Hamilton vs. Cragg. It is un- 
necessary in reference to the case under consideration. 

The decree of the circuit court is affirmed; and by con- 
sent of parties without costs. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Maryland, and was argued by counsel; on consi- 


deration whereof, it is considered, ordered and decreed by 
this Court, that the deeree of the said circuit court in this 
cause be and the same is hereby aflirmed without costs. 
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Tue Bank or Cotumpta, PLAINTiFrs IN ERROR vs. GuoRGE SwEE- 
NEY, DereNDANT IN ERROR. 


The act of the legislature of Maryland of 1793, incorporating the bank of Colum- 
bia, one of the sections of which gives to the bank a summary proceeding 
against debtors to the bank, did not intend to interfere with any legal defence 
against the claim of the bank the party might have. It does not prescribe the 
nature of that defence, or deprive him of any which might have been used, had 
the action been commenced in the usual way. 


THIS was a writ of error to the circuit court for the county 
of Washington. ‘The same case was before this Court at 
January term 1528, on a motion for a mandamus, | Peters, 
507. 

Upon issue being joined in the circuit court on the plea 
of the statute of limitations, that court decided, that the de- 
fendant was entitled to avail himself of the statute against 
the claims of the plaintiffs, proceeding under the provisions 
of their charter, which gives them summary process against 
their debtors. 


The case was submitted to this Court on a written argu- 
ment by Mr Jones and Mr Key. ‘The plaintiffs below pro- 
secuted this writ of error, and sought to reverse the judg- 
ment of the circuit court. 


Mr Cliief Justice Marsuaut delivered the opinion of the 
Court. 

In 1793, the state of Maryland passed an act incorporating 
the bank of Columbia, which contains the following section: 
“ And, whereas it is absolutely necessary that debts due to 
the said bank should be punctually paid, to enable the direc- 
tors to calculate with certainty and precision on meeting the 
demands that may be made upon them. Be it enacted, that 
Whenever any person or persons are indebted to the said 
bank for moneys borrowed by them, or for bonds, bills or 
notes given or indorsed by them, with an express consent 
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in writing that they may be made negotiable at the said 
bank, and shall refuse or neglect to make payment at the 
time the same becomes due, the president shall cause a de- 
mand in writing on the person of the said delinquent or de- 
linquents, having consented as aforesaid, or if not to be 
found, have the same left at his last place of abode; and if 
the money so due shall not be paid within ten days after 
such demand made, or notice left at his last place of abode 
as aforesaid, it shall and may be lawful for the president, at 
his election, to write to the clerk of the general court, or of 
the county in which the said delinquent or délinquents may 
reside, or did at the time he or they contracted the debt re- 
side, and send to the said clerk the bond, bill, or note due, 
with proof of the demand made as aforesaid, and order the 
said clerk to issue capias ad satisfaciendum, fieri facias, or 
attachment by way of execution, on which the debt and costs 
may be levied, by selling the property of the defendant for 
the sum or sums of money mentioned in the said bond, bill 
or note; and the clerk of the generai court, and the clerks 
of the several county courts, are hereby respectively required 
to issue such execution or executions, which shall be made 
returnable to the court whose clerk shall issue the same 
which shall first sit after the issuing thereof, and shall be as 
valid, and as effectual in law, to all intents and purposes, as 
if the same had issued on judgment regularly obtained in the 
ordinary course of proceeding in the said court, and such 
execution or executions shall not be liable to be stayed or 
delayed by any supersedeas, writ of error, appeal, or injunc- 
tion from the chancellor; provided always, that before any 
execution shall issue as aforesaid, the president of the bank 
shall make an oath, (or affirmation if he shall be of such re- 
ligious society as allowed by this state to make affirmation) 
ascertaining whether the whole or what part of the debt due to 
the bank on the said bond, bill or note, is due; which oath 
or affirmation shall be filed in the office of the clerk of the 
court from which the execution shall issue; and if the de- 
fendant shal] dispute the whole or any part of the said debt, 
on the return of the execution, the court before whom it is 
returned shall and may order an issue to be joined, and trial 
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to be had in the same court at which the-return is made ; 
and shall make such other proceedings that justice may be 
done in the speediest manner.” 

In pursuance of these provisions of the act, a capias ad 
satisfaciendum was issued by the bank, against the defen- 
dant, on a promissory note, signed by him and indorsed to 
the bank. The defendant appeared in court, and claimed 
the right allowed by the act to dispute the debt ; upon which 
the court ordered an issue to be made up between the parties. 

The plaintiff offered to file a declaration, tendering an 
issue On a wager, to which the defendant objected, and the 
court sustained the objection. A declaration in assumpsit 
was then filed, to which the defendant pleaded the statute 
of limitations. 

On the trial, the defendant moved the court to instruct 
the jury, that if they should be satisfied by the evidence, 
that three years had elapsed, between the expiration of the 
time limited for the payment of the said note, and the issu- 
ing of the execution by the clerk in this cause, upon the let- 
ter and paper sent by the president of the bank, and given 
in evidence; they ought to find a verdict for the defendant, 
on the issue joined on the plea of the statute of limitations. 

The court gave the instruction required, and the jury 
found a verdict for the defendant. ‘The counsel for the plain- 
tiff excepted to the opinion, and has brought the cause into 
this Court by writ of error. 

The execution being the first process under this extraor- 
dinary act, its emanation must be equivalent, so far as re- 
spects the bar created by the act of limitations, to suing out 
original process in a suit commenced inthe usual way. There 
is, therefore, no error in that part of the instruction which 
relates to the period to which time was to be calculated; 
and the only inquiry is, whether the defendant could avail 
himself of the act of limitations. 

The great object of the incorporating act appears to have 
been, to give the bank the most expeditious remedy possible, 
for the collection of the money due to it. The affidavit of 
the president supplies the place of a judgment, and those 
proceedings after judgment, which are allowed for the pur- 
Von. I1.—4 K 
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poses of justice, but may be used for mere delay, are taken 

away. ‘Fhe execution * shall not be liable to be staved or 

delaved by any supersedeas, writ of error, appeal, or injune- 


tion from the chancellor.” Bat the law did not intend, by 
this summary process, to deprive the debtor of all detenee. 


Although all delay was cut otf, he was permitted, on the re- 
turn of the execution, to dispute the whole, or any part of 
the debt. But while the law allows him to dispute the 
debt, it still guards against delay. An issue is to be made 
up immediately, and tried at the same term. While the law 


thus carefully guards agatnst procrastination, it does not in- 


terfere with the defence w 
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of Columbia proceeded in the common course of law, the de- 
fendant could have pleaded the act of limitations, in bar of 
the action. If we are correct in saying, that the object of 
the section of the incorporating act which has been recited, 
Was expedition, not the ademption of legal defences; we 
think this a mode of disputing the debt, of which he might 
still avail himself. 

There is no error in the judgment of the circuit court, and 


it is atlirmed with costs. 


This cause came on to be heard on a transcript of the re- 
cord from the circuit court of the United States for the dis- 
trict of Columbia, holden in and for the county of Washing- 
ton, and was argued by counsel; on consideration whereof, 
it is considered, ordered and adjudged by this Court, that 
the judgment of the said circuit court in this cause be, and 
the same is hereby atlirmed with costs 
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This being a suit upon a local statute, giving a particular remedy, in the nature 
ofat gn attach nt, against garnis s, Who possess goods, effects, or cre- 
dits sions W i have been made on the con- 
struction of that statute by the state court of Massachusetts, are entitled to 
great respect; al ht, in contormity to the uniform practice of this Court, 

Where ur . voluntary assignment of an insolvent debtor, the proceeds ofall the 
f ty received by the assignees ut t issignment are insutlicient to pay 
the at ntot tl st sal \ nds due to the assignees; the established 
d Massachusetts is, thatt ssig s cannot be holden as trustees of 
the tor, to the c tor who is t ntiff in an attachment, so as to be 
charg to him in the suit. Ev tt ssizgument were held to be con- 
structively fra ent nt of law, they would be entitled to retain their 
own bona febts; for as to those, they stand upon equal grounds with any 
other creditors. This is understood to be the clear result of the cases decided 
in M yssachusetts. [07s] 


ERROR to the circuit court of the United States, for the 
district of Massachusetts. 
The original process in this case was founded on the sta- 


tute of Massachusetts, passed 2sth of February 1795, entitled 
“an act to enable creditors to receive their just demands out 
of the goods, etiects, and credits of their debtors, when the 
same cannot be attached by the ordinary process of law.” 


1; 
In said process it is alleged that Loud and Hunt, being 


indebted to George Beach, as set forth in the process, re- 
fused to pay the same. to his damage 84000; and in the 
process it is also alleged that Loud and Hunt had not in 


their own hands and possession. goods or estate to the 
value of s4 . but had entrusted and deposited in the 
hands of said defendants. ls. etfects and credits to the 
value: and the said defendants were summoned to show 
Cause why execution to be issued on such judgment as 
George Beach might recover in said suit against Loud 
and Hunt, should not issue against their goods, effects and 
credits in tne hands and poss: ssion of these defendants. The 


Abitas> Ghia 


process was dated the 21st day of November 1526; service 

















676 SUPREME COURT. 
[Beach vs. Viles et al.] 

was made on the 23d of the same month, and it was entered at ties 
the May term of the circuit court of the United States, in thi 
Boston, in 1827. da 

The defendants, the supposed trustees, appeared, and se- of 
verally answered under oath, as set forth in the record. From ses 
their answers it appears, that, on the 15th day of December an 
1825, an indenture of assignment was made, which is also | co 
set forth in the record, in whieh Loud and Hunt were fin 
parties of the first part; Nathan Viles, Henry Atkins and fa 
Daniel Holbrook, preferred creditors, were parties of the se- sO 
cond part; and sundry other persons creditors of Loud cc 
and Hunt, who might execute the indenture within six T 
months from its date, were parties of the third part. fr 

By this indenture Loud and Hunt assigned to the defen- T 
dants certain real and personal property, effects and demands, n 
in trust, to sell and collect the same, and after defraying all tl 
expenses, first, to pay the parties of the second part all W 
sums due them respectively, and all sums for which they L 
were liable on account of Loud and Hunt, as indorsers t 
or otherwise; second, to pay the residue to such creditors t 
mentioned in the schedule thereto annexed, as should become V 
parties, in proportion to their demands, by an equal rate per I 
dollar; third, to pay over the surplus, if any, and also the 
dividend which would have been payable to any creditor, if 
he had not neglected to become a party thereto, to Loud | 
and Hunt. 

There is a clause in the indenture, providing for adding to 
and perfecting the schedules, to carry into eflect the inten- 
tions of the parties; a general power to reccive and collect, 
and a clause accepting the property assigned in full; and 
each assignee is to be answerable for his own acts only. 


The nominal amount or estimate of the property assigned 
exceeded the amount of debts and liabilities of the assignees; 
but by reason of losses on property then in hands of certain | 
consignees, and bad debts, the produce thereof fell much 
short of it. 

The just claims of those creditors who became parties to 
the indenture according to its terms, and before the process | 
in this case was served, amount to about $20,000. The par- 
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ties of the first and second part, and nearly all those of the 
third part, signed and sealed the indenture on the day of its 
date, and all who are now parties, became so within the term 
of six months, therein prescribed. The assignees took pos- 
session of the property assigned on the same 1 5th of December, 
and fitted and prepared the same, (a large portion of which 
consisted of materials in hands, of manufactures in an un- 
finished state) forsale. They also collected the demands, as 
far as practicable, and realized in money from the whole per- 
sonal property and effects, including the sums expended in 
completing and preparing for sale, the sum of $8309 28 cents. 
They also advertised the real estate; but were prevented 
from effecting a sale by reason of certain attachments thereon. 
This real estate they estimate to be worth $2000, which can- 
not be reached by the trustee process. It also appears from 
the answers, that the consideration for the said assignment 
was truly, as therein expressed, for sums justly due from 
Loud and Hunt, to the said defendants and other credi- 
tors; and the liabilities before that time incurred by Hol- 
brook for Loud and Hunt, to a greater amount than the 
whole value of the property so assigned; that the whole 
proceeds of the said property and effects had actually been 
applied in part discharge of the said dues and liabilities be- 
fore the service of the plaintiff’s process, and in pursuance 
of the provisions of said indenture; excepting the sum of 
$805 44 cents, in the hands of Viles and Atkins; which last 
sum, they held to be appropriated according to said trust, 
and that no farther sums would probably ever be realized 
therefrom. ‘That the sums necessarily expended by the as- 
signees, in and about the premises, amounted to $1626 57 
cents, that the assignment was made bona fide, and without 
any intent to defraud, delay or hinder any of the creditors of 
Loud and Hunt from recovering their debts. 

And they further declared that the defendants had not 
at the time of the service of the plaintiff’s writ upon them 
any goods, effects or. credits in their hands or possession 
belonging to Loud and Hunt or either of them. It also 
appears from said answers that Holbrook was perfectly 
solvent in his own aflairs, and free from debt, excepting as 
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the surety of Loud and Hunt, and that the assignment the 
was expected to prevent his becoming insolvent on their ac- the 
count. doc 
The question before the circuit court was, whether the hol 
defendants, upon their said answers and disclosures, should be 
be charged as the trustees of said Loud and Hunt, or dis- Ev 
charged. fra 
The circuit court having intimated that this case fell with- for 
in the principle of the decisions of the supreme judicial court wd 
of Massachusetts, and particularly the case of Andrews vs, - 
Ludlow et al. 5 Pick. Rep. 28, the counsel for the plaintiff ch 
declined arguing the case ; and judgment was rendered, that te 
the supposed trustees be severally discharged on their an- th 
swers. The plaintiff then sued out his writ of error, to have 
said judgment reversed. - 


The case was argued by Mr Webster for the plaintiff in 
error; Mr D. A. Simmons for the defendants. 


Mr Justice Srory delivered the opinion of the Court. - 
After stating the facts, he proceeded as follows: di 
The present being a suit upon a local statute, giving a - 
particular remedy in the nature of a foreign attachment . 
against garnishees, who possess goods, effects or credits of " 


the principal debtor, the decisions which have been made 
upon the construction of that statute by the state courts, are 
entitled to great respect; and ought in conformity to the uni- 
form practice of this Court to govern our own decisions. 
This consideration saves us from the necessity of discussing 
many of the questions which have been so elaborately argued 
at the bar. If we were called upon to decide them upon 
general principles applicable to conveyances, which are as- 
sailed as being in fraud of creditors; we should have much 
difficulty in arriving at a conclusion upon some of the points, 
and should require further time for deliberation. But we 
are of opinion, that the case may be finally disposed of upon 
a single ground, which has received the sanction of the high- 
est state court of Massachusetts. It is this. It appears from 
the facts, that the proceeds of all the property received by 
the assignees under this assignment, are insufficient to pay 
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the amount of the just debts and demands due, bona fide, to 
the assignees. Under such circumstances, the established 
doctrine in Massachusetts is, that the assignees cannot be 
holden as trustees of the debtor under this process, so as to 
be chargeable to the creditor, who is plaintiff in the suit. 
Even if the assignment were held to be constructively 
fraudulent, in point of law, they would be entitled to retain 
for their own bona fide debts; for as to these, they stand 
upon equal grounds with any other creditors. This is under- 
stood to be the clear result of the cases decided in Massa- 
chusetts; and it therefore becomes unnecessary to go into 
the more extensive inquiries presented by the arguments at 
the bar. 

Upon this ground we are all of opinion, that the judg- 
ment of the circuit court ought to be aflirmed with costs. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Massachusetts, and was argued by counsel; on 
consideration whereof, it is considered, ordered and adjudg- 
ed by this Court, that the judgment of the said circuit court 
in this cause be and the same is hereby affirmed with costs. 










































Note by Mr Justice Johnson, on the exposition of the phrase, “ ex post fac- 
to,” in the constitution of the United States. 


The case in which the meaning of the phrase ** ex post facto,” in the consti- 
tution, came first to be considered, was that of Calder and wife vs. Bull and wife, 
Dall. 386. 

Mrs Calder claimed as heiress to one Morrison, Bull and wife claimed by devise, 
and the question was devisavit vel non. The court of probate in Connecticut, 
having jurisdiction of the question, decided against the will; but there was a 
right of appeal from that decision to the supreme court of errors, provided it was 
prosecuted within eighteen months. It was not prosecuted within the limited 
time, and thereby, it was contended, the decision of the court of probate became 
final against the will, and ought to have quieted Calder and wife in possession of 
the property. 

But Bull and wife made application to the legislature of Connecticut for relief, 
and obtained from them a resolution, or law, setting aside the decree of the court 
of probate, and granting Bull anew hearing in that court. On that new hearing, 
the decision was in favour of the will ; and Calder and wife were, of course, evicted 
of an interest, which they contended had been finally affirmed in them by the 
previous decision, and the effect of the limitation barring the right of appeal. 

The argument of counsel is not reported ; but it is obvious from the opinions 
ascribed to the judges, that in behalf of Calder it was contended, that the act of 
the Connecticut legislature was an ex post facto law, in the sense of the consti- 
tution, and void ; and in behalf of Bull, that the legislature had exercised a power, 
constitutional in Connecticut, and therefore not ex post facto in the sense of the 
constitution. 

This appears distinctly the ground upon which Cushing, the presiding judge, 
places his opinion. ‘ The case,”’ says he, ‘ appears to me to be clear of all 
difficulties, taken either way ; if the act is a judicial act, it is not touched by the 
federal constitution ; and if it is a legislative act, it is maintained and justified by 
the ancient and uniform practice of the state of Connecticut.” 

That state, it must be observed, had at that time no written constitution; and 
as in Rhode Island at the present day, what it could constitutionally do, could 
only be decided by what it did habitually. The decision, therefore, render- 
ed at this term, in the case of Wilkinson vs. Leland et al. was. precisely that 
in the case of Calder vs. Bull. 


Vou. 11.—4 L 
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That the cause did not go off on the ground, that the phrase “ ex post facto,” 
in the constitution, was inapplicable to civil acts, is distinctly expressed also by 
Judge Iredell. ‘ Upon the whole,’ says he, “ though there cannot be a case 
in which an ex post facto law in criminal matters is requisite, or justifiable 
yet in the present instance, the objection does not arise; because, 1. If the aet 
of the legislature of Connecticut was a judicial aet, it is not within the words of 
the constitution ; and 2. Even if it was a legislative act, it is not within the. 
meaning of the prohibition.” In the commencement of the opinion he expresses” 
himself thus: * From the best information to be collected, relative to the con- 
stitution of Connecticut, it appears that the legislature of that state has been in 
the uniform, and uninterrupted exercise of a gencral superintending power over 
its courts of law, by granting new trials.” And again: “* When Connecticut was 
settled, the right of empowering her legislature to superintend the courts of 
justice was, I presume, early assumed ; and its expediency, as applied to the local 
circumstances, and municipal policy of the state, is sanctioned by a long and 
uniform practice. The power, however, is judicial in its nature, and whenever 
it is exercised, as in the present instance, it is an exercise of judicialnot of le- 
gislative authority.” 

Here then is a positive opinion as to the judicial character of this transaction, 
and it shows, that his vote upon,the decision rendered, must rest upon the first of 
the alternatives stated in his conclusion. And the mode in which he enters upon 
the examination of the second alternative, shows that he attaches no importance 
to it. -He enters upon it hypothetically, commencing with the words “ But let 
us for a moment suppose.” 

Judge Patterson also says, ‘* Brue it is, that the awarding of new trials falls 
properly within the province of the judiciary ; but if the legislature of Connec- 
ticut have been in the uninterrupted exercise of this authority in certain 
cases, we must in such cases respect their decisions, as flowing from a compe- 
tent jurisdiction or constitutional organ; and therefore we may, in the present 
instance, consider the legislature of the state as having acted in their customary 
judicial capacity.” 

Judge Chase expresses himself thus, ‘* Whether the legislature of any state 
can revise and correct by law, a decision of its courts of justice, although not 
prohibited by the constitution of the state, is a question of very great importance, 
and not necessary to be now considered ; because the resolution or law in ques- 
tion does not go so far.” And again: “ It does not appear’to me that the re- 
solution or law in question is contrary to the charter of Connecticut or its con- 
stitution, which is said by counsel to be composed of its charter, acts of as- 
sembly, and usages and customs. I should think that the courts of Connecticut 
are the proper tribunals to decide whether laws contrary to the constitution thereof 
are void. In the present case they have, both in the inferior and superior courts, 
decided, that the resolution o+ law in question was not contrary to either their 
state or the federal constitution.” z 

Thus it appears that all the judges who sat in the case of Calder vs. Bull, con- 
curred in the opinion, that the decision of the court of probate, and the lapse of 
the time given for an appeal to their court of errors, were not final upon the 
rights of the parties; that there still existed in the legislature, a controlling and 
revising power over the controversy; and that this was duly exercised in the 
reversal of the first decree of the court of probate. And who can doubt that the 
legislature ofa state may be vested by the state constitution with sucha power? 
And what invasion of private right can result from the exercise of such a power 
when so delegated? All the rights claimed or exercised in a state, which thus 





civ 








moc 
tion 


fine 
free 


jud 
cat 
tal 
ant 


wi 
dr: 











APPENDIX. 683 


modify the administration of justice, are held and exercised under the restric- 
tions which such a constitution imposes. 

How then could the question whether the phrase “ ex post facto” was -con- 
fined to criminal laws, arise in this cause? the law complained of was equally 
free-from that characteristic; though the phrase be held to extend to laws ofa 
civil character. 

I then have a right to deny that the construction intimated by three of the 
judges, in the case of Calder vs. Bull, is entitled to the weight of an adjudi- 
cation. Nor is it immaterial to observe, that an adjudication upon a fundamen- 
tal law, ought never to be irrevocably settled by a decision that is not necessary 
and explicit. 

It is laid down indeed, as a principle of the Roman civil law, ‘ that in cases 
which depend upon fundamental principles, from which demonstrations may be 
drawn, millions of precedents are of no value ;” Ayliffe, 5: and the English 
law epncurs with the Roman in this, ‘ that an extra-judicial opinion, given in or 
out of court, is ho good precedent; for it is no more than the prolatum, or saying 
of him who gives it.” “ An opinion givenin court, if not necessary to the judg- 
ment given of record, is, according to Vaughan, no judicial opinion at all, and 


- consequently no precedent ; for the same judgment might as well have been 


given, if no such, or a contrary opinion had been brought; nor is such ap opinion 
apy more than a gratis-dictum.” Ayliffe, 9. 

That the phrase “ ex post facto” is not confined in its ordinary signification 
to criminal law, or criminal statutes, admits of positive demonstration ; and with 
great respect for my learned predecessors, but a due regard to what I owe to the 
discharge of my own duties, I will endeavour to show that they have not proved 
the contrary. 

I think it will not be doubted by any one, who has considered the remarks 
made by the learned judges on the translation and construction of the phrase ex 
post facto, that some misapprehension must have prevailed, as to the parts of 
speech of which it is composed. By applying the English preposition after, so 
often to the translation of post, in the sentence, 1 am warranted in believing that 
the latter word was mistaken for the Latin preposition post ; whereas, it is un- 
questionably an abbreviation of the adjective postremo, as will appear by refer- 
ring to the maxims of sir Francis Bacon, and comparing the 8th in the table, with 
the 8th maxim in the text; in the latter of which post is extended to postremo ; 
and such must be the fact, to comport with the sense attached to the phrase in 
its common use and application. But the phrase is of such antiquity, and so 
generally used in its abridged form, that its origin and derivation, as is the case 
with a vast proportion of every language, has been nearly forgotten. 

Iam indebted to a friend for a quotation fram the Pandects, in which it appears, 
even in Justinian’s time, to have been used as a quaint phrase ; just as a ca. sa. or 
writ, in the pone, or quo minus, is used at the present day. (L. 34. Tit. 4. Law 
15.) The antiquity of its use among the English jurists may be fairly inferred 
from its being ingrafted into the maxims of the law constituting its fundamental 
rules. As we see, in Elements of the Com. Law, by Lord Verulam, Max. 8 

and 21. 

But my present purpose is to fix its signification and legal import, and this is 
best done by reference to an adjudged case. 

At the time of the great speculation in England, in south sea stock, it was 
thought necessary, for the peace of the nation, to pass the stat. 7 Geo. J. sec. 2, 
ch. 8., which required a registry of contracts for south sea stock, to be made by 

the 29th of September 1721, and if not so registered they were declared void. 
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W. bought of M. stock to a large amount, for which an assignment was duly 
executed, dated 19th August 1720, (which was prior to the passing of the act ;) 
but exception was taken, on the ground of defect in the form of registration, on 
.which the defendant insisted that the contract was avoided by the statute. 

Raymond, Justice. ‘‘ This act being ex post facto, the construction of the 
words ought not to be strained, in order to defeat a contract, to the benefit 
whereof the party was well entitled, at the time the contract was made.” Wil- 
kinson vs. Meyer, 2 Lord Raym. 1350—1382. 

This case is authority to three points; 1st, To show that the phrase is used in 
a sense equally applicable to contracts and to crimes. 2d, That it was applied 
to statutes affecting contracts. And 3d, That as late as lord Raymond’s time, it 
had not received a practical or technical construction, which confined it to crimi- 
nal cases. 

The learned judges, in the case of Calder vs. Bull, rely on Blackstone and 
Wooddeson for acontrary doctrine ; but on examining these writers, the latter will 
be found to be any thing but an authority to their purpose ; and that in the for- 
mer there is nothing furnished that can be held conclusive on the subject. 

The passage in Wooddeson will be found in 2 W’. 641. The author is animad- 





verting upon bills of attainder, bills of pains and penalties, and other laws of that « 


class ; and his words are these: “ It must be admitted that in all penal statutes 
passed ex post facto ; except where the innovation mollifies the rigour of the 
criminal code ; justice wears her sternest aspect.” 

Penal statutes, passed ex post facto ; but why say penal statutes, and not 
simply statutes passed ex post facto, if the use of the phrase was exclusively 
limited to penal statutes? And with what propriety could the phrase be applied 
to statutes mollifying the rigour of the criminal law, if it had the fixed restric- 
tion, since attached to it, which they propose to assign to it in their reasoning 
upon that cause ? . 

Judge Blackstone is by no means conclusive, if any authority at all-ppon the 
subject. Arch. & Christ. Black. 41—Old edit. 46. He is commenting upon the 
definition of a law generally ; and that member of the definition which designates 
it as “*a rule prescribed.”’ And when illustrating the nature and necessity of this 
attribute of a law, he illustrates it by referring ta the laws of Caligula, written in 
small characters, and hung up out of view, to ensnare the people ; and then re- 
marks, ‘“ There is still a more unreasonable method than this, which is called 
making of laws ex post facto ; where, after an action, indifferent in itself, has been 
committed, the legislator then for the first time, declares it to have been a crime, 
and inflicts a punishment upon the person who has committed it.” 

This is precisely what Wooddeson calls a penal statute, passed ex post facto; 
but it by no means follows, that beeause a penal statute may be ex post facto, 
that none other can be affected with that character; and certainly his commen- 
tator, Mr Christian, in his note upon the phrase “ex post facto,” seems to 
have had no idea of this restrictive application of it. His words are; “ an ex 
post facto law may be either of a public or a private nature; and when we speak 
generally of an ex post facto law, we perhaps, always, mean a law which com- 
prehends the whole community. The Roman privilegia seem to correspond to 
our bills of attainder, and bills of pains and penalties, which, though in their na- 
ture they are ex post facto laws, yet are seldom called so.” Here he speaks of@ 
law, not of a penal law, which comprehends the whole community ; and of cer- 
tain penal laws, in their nature ex post facto; that is, of the description of ex 
post facto laws; which they certainly are, without being exclusively so. 

The “ Federalist”’ also is referred to for an exposition of the phrase. The pas- 
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we 


sage is found in the 44th number, and is from the pen of Mr Madison. But the 

writer has made no attempt at giving a distinct exposition of the phrase, as used 

in the constitution. Bills of attainder, ex post facto laws, and laws impairing the 

obligation of contracts, are all considered together ; and regarded, as they really are, 
as forming together ‘a bulwark, in favour of personal security and private 

rights ;” but on the separate office of each, in the work of defence, he makes no 

remark, and attempts no definition or distribution. 

Some of the state constitutions are also referred to, as furnishing an exposition 
of the words ex post facto, which confine its application to criminal cases. But 
of the four that have been cited, it will be found that those of Massachusetts and 
Delaware do not contain the phrase ; and, as if sensible of the general application 
of its meaning to all laws, giving effects and consequences to past actions, 
which were not attached to them when they occurred, simply give a description 
of the laws they mean to prohibit, without resorting to the aid of a quaint phrase 
which can only be explained by an extended periphrasis. 

The constitutions of Maryland and North Carolina would seem to have applied 
the phrase in the restricted sense. And yet there is good reason to think, that in 
the application of those articles to questions arising in their courts of justice ; 
before the provision in the constitution of the United States superseded the 
necessity of resorting to their own constitutions in the defence of private rights 
when invaded by ex post facto laws; a general application of the phrase, as 
well to civil as to criminal cases, would have been justified by the generality of 
the prohibition to pass ex post facto laws, as used in both those constitutions. 

But if otherwise, why should the erroneous use of language in two instances 
only, control the meaning of it every where? or any where, but in the con- 
struction of the particular instrument in which it is so used ? . 

It is obvious, in the case of Calder vs. Bull, that the great reason which influ- 
enced the opinion of the three judges who gave an exposition of the phrase * ex 
post facto,” was that they considered its application to civil cases as unnecessary, 
and fully supplied by the prohibition to pass laws impairing the obligation of 
contracts, 

Judge Chase says, “ if the prohibition against making ‘ ex post facto’ laws was 
intended to secure personal rights from being affected or injured by such laws, 
and the prohibition is sufficiently extensive for that object; the other restraints I 
have enumerated were unnecessary, and therefore improper; for both of them 
are retrospective.” 

Judge Patterson says, “‘ where is the necessity or use of the latter words, ifa 
law impairing the obligation of contracts be comprehended within the terms ex 
post facto law? It is obvious from the specification of contracts in the last 
member of the clause, that the fiamers of the constitution did not understand or 
use the words in the sense contended for on the part of the plaintiffs in error. 
They understood and used the words in their known and appropriate significa- 
tion, as referring to crimes, pains and penalties, and no farther. The arrangement 
of the distinct members of this section necéssarily points to this meaning.” 

Judge Iredell considers the extended construction of the phrase as unnecessary 
for another reason. ‘ The policy, the reason and humanity of the prohibition do 
not, I repeat,” says the judge, “ extend to civil cases, to cases that merely affect 
the private property of citizens.” 

On these opinions a variety of remarks may be made. 

And the first is, that the learned judges could not then have foreseen the great 
variety of forms in which the violations of private right have since been present- 
ed to this Court. The case of a legislature declaring a void deed to be a valid 
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deed, is a striking one to show, both that the prohibition to pass laws violating 
the obligation of contracts, is not a sufficient protection to private rights ; and 
that the policy and reason of the prohibition to pass ex post facto laws, does ex- 
tend to civil as well as criminal cases. This Court has had more than once to 
toil up hill in order to bring within the restriction on the states to pass laws vio. 
lating the obligation of contracts, the most obvious cases to which the constity. 
tion was intended to extend its protection: a difficulty, which it is obvious 
might often be avoided by giving to the phrase ex post facto its original and na- 
tural application. It is then due to the venerable men whose opinions I am 
combating, to believe that had this and the many other similar cases which may 
occur and will occur, been presented to their minds, they would have seen that 
in civil cases, the restriction not to pass ex post facto laws could not be limited to 
criminal statutes, without restricting the protection of the constitution to bounds 
that would import a positive absurdity. 

2. High and respectable as is the authority of these distinguished men; it is 
not unpermitted to say, that when they speak of the known and settled and techni- 
cal meaning of words, they submit their opinions to that arbiter of truth, to whose 
jurisdiction all men have an equal right to appeal. I think I have gone far to 
show that their quotations do not fix the meaning of the phrase under considera- 
tion, with immovable firmness. Maryland first used it in this restricted sense, 
and North Carolina copied from Maryland ; and if the evidence of contemporaries 
may be relied on, Mr Chase was one of the committee who reported the consti- 
tution of Maryland ; and thus stands the authority for the restricted use. Very 
many instances of the more general use of the phrase may be added to the au- 
thority of Lord Raymond, some of which I will mention. Certainly, in Lord 
Raymond’s time, it had not received this technical established signification ; and 
how it can be proved to have acquired it since, is not very easy to perceive. 

The following instances of its ancient general use will show that if acquired, it 
must be in modern times, and therefore the proof ought to be the more accessible. 

In Sir F. Bacon’s Maxims. -Max. 8. Estimatio preteriti delicti ex post facto 
nunquam crescit. 

And all the cases given to iHustrate the maxim, are cases at common law, such 
as “slander of one who after becomes noble ; this is not scandalum magnatum.” 
Thus showing that it has no peculiar connexion with statute law. 

Max. 21. Clausula vel dispositio inutilis per presumptionem vel causam remo- 
tam ex post factonon fulcitur. 

And all the examples furnished on this maxim, are cases of civil rights and 
liberties. 

1 Sheppard’s Touchstone, 63. “It is a rule, that if a contract be not in its 
inception usurious, no matter ex post facto shall make it so.” 

1 Sheppard’s Touchstone, 63. ‘ Where a deed good in its creation shall be- 
come void ex post facto ; by razure, &c.” 

1 Sheppard’s Touchstone, 20. ‘* Where a deed is void ab initio, and where 
it doth become void by matter ex post facto.” 

Godolphin’s View of the Admiralty, 109. “ And the performance of some- 
thing ex post facto within the realm, in pursuance of a preceding contract, &e. 
doth not make it cease to be maritime.” 


The same, in his Law of Executors,Table D. “ How a devise originally void’ _ 


may become good ex post facto.” 


Bulstrode, 17, 5, B. a. p. 416. “ Where the first contract is not usurious, it 


shall never be made so by matter ex post facto. 
3. Itis aremark of Judge Patterson, that the arrangement of the distinct mem» 
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bers of this section in the constitution, necessarily points to the restrictivé mean- 
ing which he assigns to this phrase. But with all deference, I must contend that 
if any thing is to be deduced from the arrangement of the three instances of re- 
striction, the argument will be against him. For by placing “ ex post facto laws”’ 
between bills of attainder, which are exclusively criminal, and laws violating the 
obligation of contracts which are exclusively civil, it would rather seem that ex 
post facto laws partook of both characters, was common to both purposes. 

4, There is one view in which the consistency and comprehensiveness of the 
views of the learned judges, whose opinions I have ventured to examine, may be 
well defended. And it presents an alternative to which I have no doubt that 
this Court will sooner or later be compelled to resort; in order to maintain its own 
consistency, and yet give to the constitution the scope which is necessary to at- 
tain its general purposes in this section, and to rescue it from the imputation of 
absurdity, in guarding against the minor evil, and making no provision against a 
greater; in leaving uncontrolled the exercise of a power to create the contracts 
of parties, while they restrict the exercise of a power to violate those contracts 
when made by parties themselves. 

That is, to bring cases similar to the present within what the law terms the 
equity of a statute. According to my construction, this is unnecessary, and J 
shall never be compelled to resort to this application of a principle so exception- 
able in its influence upon a fundamental law. But I see not how those who think 
differently from me will be able to advocate it, unless by an amendment of the 
constitution. 

If the correct exposition of “‘ the equity of a statute,” be “a construction made 
by the judges, that cases out of the letter of the statute which are within the 
same mischief or cause of making the statute, shall be within the remedy thereby 
given,” 1 Instr. 24; or as another author defines it, * verborum legis directio eff- 
ciens, cum una res solummodo legis cavetur verbis, ut omnis alia in equali genere 
eisdem caveatur verbis,” Plowden, 407 ; there could be no objection to bringing 
the case of making a void deed valid, within the provision of the constitution 
against violating the obligation of contracts, if we were construing a statute. 
And then, the protection which is lost to the constitution, by the restricted con- 
struction of “ ex post facto laws,’ would be, 1 believe, wholly restored. But 
whether this latitude of construction can be safely and on principle applied to the 
constitution, is with me a serious doubt; and hence I have felt an interest 
in endeavouring to avoid the necessity of resorting to it, by showing that the 
case of Calder vs. Bull cannot claim the pre-eminence of an adjudged case upon 
this point, and if adjudged was certainly not sustained by reason or authorities. 
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Opinion of Mr Justice Washington in the circuit court of the United States 
for the eastern district of Pennsylvania in 1821, in the case of Lonsdale vs, 
Brown. 


Among the reasons assigned for a new trial is the following :— 

That a protest for non acceptance of an inland bill of exchange was admitted 
in evidence. 

The inquiry then is, whether a bill drawn in New Orleans upon a person liy- 
ing in Pennsylvania, is an inland or a foreign bill? 

To this inquiry my attention has been directed, because to this alone the ar- 
guments of the counsel were applied. The question is in a great measure new, 
as well as difficult, and involves general principlesin relation to the federal union 
of these states, which I consider as being highly important. 

Foreign and inland, when applied to bills of exchange, are terms merely tech- 
nical, which we have borrowed from the English law, to which it is proper we 
should refer for their true meaning. The English elementary writers, in distin- 
guishing the one kind of bill from the other, make use of different expressions, 
all of which however seem to be intended to mean the same thing. Kyd, inhis 
treatise, p. 8, describes foreign bills to be those which pass from.one country 
to another, and inland bills, such as pass between persons residing in the same 
country. Evans, p. 2, states a foreign bill to be one which is drawn by a credi- 
tor in one kingdom upon his debtor in another, and an inland bill, as one where 
the drawer and the drawee reside in this kingdom. Blackstone in his Com- 
mentaries, Vol. II. p. 407, uses the word abroad, when speaking of a foreign bill; 
and kingdom, in reference to an inland bill. 

If the phrase kingdom is to be taken in the strict sense, to mean the territories 
belonging to the king, it would follow that bills drawn in the West Indies upon 
England, would be considered as inland; which they most unquestionably are 
not. No direct authority was produced by the counsel on either side, nor have 
I been able to meet with any, as to the particular character of bills drawn out of 
England, but within the king’s dominions, on England. It was said by Treby, 
in the case of Bromwick vs. Lloyd, 2 Luter, 1585, “that bills of exchange at 
first extended only to merchant strangers trading with English merchants, and 
afterwards to inland bills between merchants trading, the one with the other 
here in England, and afterwards to all traders, and of late, to all persons traf, 
ficking or not:” from which expressions it would seem, that inland bills were 
confined to persons residing in England. 


In the arguinent of this cause, it was said by counsel that bills drawn in Scot- - 


land upon England since the union, were treated as inland, and if any direct de- 
cision to that effect had been produced, I should have deemed it worthy of seri- 
ous consideration. I have spared no pains during the vacation, in searching for 
such a decision, but without success. Marcus, p. >, uses some loose expressions 
fo that effect, but it would be very unsafe to rely upon them as authority. In 


Swifts Treatise on Bills, p. 291, the learned author lays it down, that bills . 


drawn in Ireland before the union, and in their colonies, on England, were treated 
as foreign bills. He adds, “ 1 know not whether the question has arisen, howa 
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pill shall be considered, drawn in any other state in the union: but the practice 
has been to admit protests for non-acceptance and non-payment of bills, under 
the official seal of notaries public, to be conclusive evidence of the fact, in like 
manner as in the case of foreign bills: of course they may be considered to be 
foreign bills.” 1 refer to what is here stated, not as the kind of authority which 
I was in search of, but as the statement of a learned judge, in a highly commer- 
cial state, in relation to the practice of lawyers and merchants upon this subject. 
In the case of King vs. Walker, 1 Black. Rep. 286, it was said by counsel, and not 
contradicted by the bench or bar, “ that it had been questioned whether Scotch 
bills of exchange were inland or foreign bills, and been determined by Chief Jus- 
tice Ryder, at Guildhall, that they were foreign bills.” 

That inland bills, prior to the statute of the 8th and 9th of W. III. c. 17, 
were considered as confined to England, is strongly to be inferred from the pro- 
visions of that statute, which speaks of bills drawn at any place in the kingdom 
of England, dominion of Wales, or town of Berwick upon Tweed; although 
Wales and Berwick had been, previous to that statute, as firmly united to Eng- 
land as Scotland was after the union. It is possible that naming Scotland and 
the town of Berwick, was unnecessary, and that they might have been considered 
as included under the general terms, kingdom of England. However this 
might have been, it would seem that the legislature which enacted that statute 
thought otherwise, or it is not likely that they would have been included by ex- 
press words. ; 

If bills drawn in England on Scotland be inland bills, they are of a particular 
character, as it is perfectly clear that they are not within the provisions of the 
above statute, and consequently cannot be protested ; nor are they entitled to any 
of the other privileges bestowed by that statute upon inland bills. And, if, in 
fact, they are so treated, it is inconceivable that that portion of the British domi- 
nions, and even England, should, for so long a period, have been subjected to 
the inconvenience of having a species of commercial paper, which is neither a 
foreign bill, nor a statutory inland bill. Unless they are considered and treated 
as of the former description, it is highly probable that the statutes 8th and 9th 
W. IIT. would have been extended te Scotland, as it was to Wales, and the town 
of Berwick. 

If, in point of fact, those bills are treated as foreign (a conclusion to which my 
mind strongly inclines), it cannot but have a strong bearing upon this case. The 
union between England and Scotland is, politically speaking, as intimate as be- 
tween England and Wales, or between the different counties of either. They 
form one kingdom; are subject to the same government; and are represented in 
the same legislative body ; and although the laws and customs of Scotland in force 
at the time of the union were suffered to continue, yet they are alterable by the 
parliament of Great Britain, even as they relate to private rights ; if the alteration 
should be deemed for the evident utility of the people of Scotland. 

. How different is the union of these states! They are, in their separate poli- 
tical capacities, sovereign and independent of each other, except so far as they 
have united for their common defence and for national purposes. They have 
each a constitution and form of government, with all the attributes of sovereign- 
ty. As to matters of national concern they form one government, are subject to 
the same laws, and may be emphatically denominated one people. In all other 
respects, they are as distinct as different forms of government and different laws 
can render them. It is true, that the citizens of each state are entitled to all the 
privileges and immunities of citizens in every other state: that the sovereignty 
of the states in relation to fugitives from justice, and from service, is limited: 
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and that each state is bound to give full faith and eredit to the public acts, re. 
cords and judicial proceedings of her sister states. But these privileges and dis. 
abilities are mere creatures of the constitution ; and it is quite fair to argue, that 
the framers of that instrument deemed it necessary to secure them by express 
provisions. 

Inthe case of Warder vs. Artell, 2 Wash. Rep. 282, the question, in part, was, 
whether the tender laws of Pennsylvania, where the contract was made, ought to 
be regarded by the courts of Virginia, where the suit was brought? and through. 
out the opinions delivered by the judges, Pennsylvania was treated as a foreign 
country. The president of the court is express upon this point. He observes 
that “in cases of contracts, the laws cf a foreign country, where the contract is 
made must govern. The same principle applies, though with no greater force, 
to the different states of America; for though they form a confederated govern. 
ment, yet the several states retain their individual sovereignties, and with respect 
to their municipal laws, are to each other foreign.” 

If the union between the states be so complete, that a bill drawn in one state 
upor another is to be treated as an inland bill ; one would suppose, that a discharge 
under the insolvent laws of one state, though the creditor resided in another 
state, would be regarded as a discharge in every other state. And yet the law is 
otherwise laid down in Massachusetts and New York, and perhaps in other 
states. Vanraugh ws. Arsdaln, 3 Caines,154. Smith vs. Smith, 2 Johns. Rep. 
236. These decisions are in strict conformity with the rule in England, that a 
discharge under a foreign bankrupt law, is no bar of a debt contracted in Eng- 
land, due to a creditor residing there. 1 East,6. In Pennsylvania, the rule of 
reciprocity is observed, and the courts here will discharge on common bail, a per- 
son who has been discharged by the insolvent laws of another state ; if the courts 
of that state use the same courtesy towards the citizens of Pennsylvania. 
2 Binn. 20. 

Even the judgments of other states are considered in the courts of Vermont, 
Massachusetts and New York, as being so far foreign, that the grounds of them 
may be inquired into, when impeached by the defendant. Stoddart vs. Allen, 
Chip. 44. Bartlett vs. Knight, 1 Mass. Rep. 401. Hitchcock vs. Aicken, 1 
Caines’s Rep. 460. In Hubbell vs. Coudrey, 5 Johns. Rep. 132, the court con- 
sidered a judgment rendered in the state of Connecticut as a simple contract 
debt; and so a judgment rendered in a French tribunal, would be considered in 
the English and American courts. 

It seems very clear that all the above cases proceed upon the principle laid 
down by president Pendleton, before noticed, ‘* that with respect to their muni- 
cipal laws, the states are foreign to each other.” And if this be so, I am ata 
loss to conceive, how a bill of exchange, drawn in one state upon a person resid- 
ing in another, can be considered as an inland bill. The inconveniences which 
would result by so considering them, would lead me to hesitate long before I could 
be induced to do it; unless, indeed, I were pressed by decisions of the courts of 
the United States, or a current of state decisions. It may be sufficient to point 
out one of the inconveniences alluded to, viz. the necessity of proving by depo- 
sitions or witnesses, in every suit upon such a bill, presentation and a demand; 
since the protest could not be given in evidence to prove those facts. It is 
wad to be feared, that such a necessity would, in no small degree, cramp the 

rculation of this species of paper. 

The only case I have met with, in which these bills have been considered as 
inland, is that of Miller vs. Hackley, 5 Johns. 375 ; which I acknowledge to be 
the decision of a court greatly to be respected. It is however a single authority, 
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and this particular question does not appear to have been very minutely examined 
by the bench or bar. Indeed as the cause was decided upon the ground of want 
of notice of the protest, it was immaterial whether the bill was foreign or inland ; 
since the objection was equally fatal in both cases; and it was therefore the less 
necessary to examine with attention the other point. It may be worthy of re- 
mark, that the counsel for the plaintiff in that case placed great reliance upon a 
note in the 2d vol. of Tucker’s Blackstone, p. 467 ; in which the learned editor, 
speaking of inland bills of exchange, in reference to Virginia, describes them as 
bills drawn in that state on any other of the states. But the counsel could not 
have been apprized of the circumstance, that by a law of that state, passed on 
the 28th of December 1795, it was declared, that bills of exchange drawa by any 
person residing in Virginia, on any person in the United States, should be con- 
sidered as an inland bill; and the act proceeds to give damages and interest in 
case the same should be protested. I remark further, that it is not easy to re- 
concile the decision in Miller vs. Hackley, as to this point, with those before 
mentioned, which treat the states, in respect to their municipal laws, as foreign 
to each other. 

I believe that the general opinion of commercial and legal men in the United 
States, has not corresponded with the doctrine laid down in the above case. 
This may fairly be concluded from the circumstance, that those bills have uni- 
formly been protested ; and, as far as I am informed, this is the second case only 
in which the validity of those protests, or their admissibility in evidence, has 
been questioned. In Swift's Essay on Bills, before referred to, p. 336, the au- 
thor observes, that “itis generally understood by merchants in this state, that on 
bills drawn here on a foreign country, and returned protested, twenty per cent. 
damages is allowed; and that on bills drawn on any other state in the union 
(which are to be considered as foreign bills), two and a half per cent. shall be 
allowed in lieu of all costs, charges, and damages.” 

Upon the whole, I am of opinion, that upon principle, as well as for the sake 
of commercial convenience, the bill in question is to be considered as a foreign 
bill, and therefore that the protest was properly admitted in evidence(a). 


(a) By an act of the state of Pennsylvania, passed the 2d of January 1815, it is 
enacted ‘ that the official acts, protests and attestations of all notaries public, 
acting by the authority of the commonwealth, certified according to law, under 
their respective hands and seals of office, may be read and received in evidence 
of the facts therein certified, in all suits that now are or hereafter shall be depend- 
ing: provided that any party may be permitted to contradict by other evidence 
any such certificate.”” The question, of course, in the above case, whether the 
protest was or was not an official act, depended, in the view of the counsel who 
argued this cause, upon the main question, whether the bill was foreign or inland? 
If the former, the protest was necessary, and was therefore an official act. The 
case of Browne vs. The Philadelphia Bank, 6 Serg. § Rawle, 484, in which it was 
decided that a notarial protest is evidence of demand, and of notice to the indorser 
of a promissory note under the above act, was not in point; nor was it cited by 
counsel, when the above case was decided. 
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PRINCIPAL MATTERS. 


ACTIONS. 

By the law of Mississippi, the assignee of a chose in action may institute a 
suit in his own name. When therefore an executor, having proved the 
will of his testator, in Kentucky, had assigned a promissory note due to 
the estate by a citizen of Mississippi; the suit was well brought by the 
assignee, without any probate of the will in that state. Harper vs. 
Butler, 239. 


ADMINISTRATORS. 

1. Where administrators, acting under the provisions of an act of assembly of 
the state of Ohio, were ordered by the court, vested by the law with the 
power to grant such order, to sell real estate, and before the sale was 
made the law was repealed, the powers of the administrators to sell 
terminated with the repeal of the law. The Bank of Hamilton vs. 
Dudley’s Heirs. 523. 

2. The lands of an intestate descend not to the administrator, but to the heir ; 
they vest in him, liable to the debts of his ancestor, and subject to be 
sold for those debts. The administrator has no estate in the land, but 
a power to sell under the authority of the court of common pleas. This 
is not an independent power, to be exercised at discretion, when the 
exigency in his opinion may require it; but it is conferred by the court, 
in astate of things prescribed by the law. The order of the court is a 
pre-requisite, indispensable to the very existence of the power ; and if 
the law which authorises the court to make the order, be repealed, the 
power to sell can never come into existence. The repeal of such a law 
divests no vested estate, but it is the exercise of a legislative power, 
which every legislature possesses. The mode of subjecting the pro- 
perty of a debtor to the demands of a creditor, must always depend on 


the wisdom of the legislature. Jbid., 528. a 
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AMENDMENT. 


1. The declaration purported to count upon sixty-eight bills of the bank of 


the commonwealth of Kentucky, and it appeared that one of the bills 
had been omitted to be described, so that the declaration made out a 
less sum than the writ claimed or the,judgment gave. The defendants 
in error, plaintiffs below, moved for leave to cure the defect by entering 
a remittitur of the amount of the bill so omitted and damages pro tanto, 


This Court thinks itself authorised to make a precedent in furtherance of 


justice, whereby a more convenient practice may be introduced, and to 
allow the party to enter his remittitur; but on payment of the costs of 
the writ, if error is prosecuted no further after such amendment made. 
Bank of Kentucky vs. Ashley et al. 329. 


ASSUMPSIT. 


1. The act incorporating the bank of the commonwealth of Kentucky 


contains a provision by which it is enacted, that the bank shall receive 
money on deposit without being required to give an obligation under 
seal to re-pay it. This enactment mustbe construed with regard to the 
practice of banking, and the general understanding of mankind; and 
must create a liability to the depositor by the simple act of depositing, 
that is, an assumpsit in law, implied from an act in pais. The Bank 
of the Commonwealth of Kentucky vs. Wister et al. 324. 


2. Upon the deposit being made in the bank of the commonwealth of Ken- 


tucky, the cashier gave under his hand a certificate that there had been 
deposited to the credit of the plaintiffs below, $7730.81, which is 
subject to their order on presentation of this certificate. The deposit 
was made in the notes of the bank, and when the same were deposited, 
and when demand of payment was made, the notes were passing at one 
half their nominal value. When the certificate was presented to the 
bank, the cashier offered to pay the amount in the notes of the bank, 
but they refused to receive payment in any thing but gold or silver. 
The language of the certificate is expressive of a general not a specific 
deposit, and the act of incorporation is express, that the bank shall pay 
and redeem their bills in gold or silver. The transaction then was equi- 
valent to receiving and depositing the gold or silver; if the bank did 
not so understand it they might have refused to receive it; and the 
plaintiffs would certainly have recovered the gold and silver, to the 
amount upon the face of the bills. Jbid. 325. 


3. The bank having offered to pay the amount of the certificate in their bills, 


they put their own construction on the same, and they cannot after- 
wards say that the plaintiffs below should have accompanied the cer- 
tificate with acheck. Jbid. 326. 


BANK OF THE UNITED STATES. 





The charter of the bank of the United States forbids the taking of a greater 


rate of interest than six per centum, but it does not declare a contract 
on which a greater interest has been taken or reserved, to be void. Such 
a contract is void upon general principles. Courts of justice are insti- 
tuted to carry into effect the laws of a country, and they cannot become 
auxiliary to the violation of those laws. There can be no civil right where 
there can be no legal remedy; and there can be no legal remedy for 
that hich is itself illegal. Bank of the United States vs. Owens. 538. 
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BILL OF EXCEPTIONS. 


The record contains, embodied in the bill of exceptions, the whole of the 


testimony and evidence offered at the trial of the cause by each party 
in support of the issue. It is very volumingus, and as no-exception was 
taken to its competency or sufficiency, either generally or for any par- 
ticular purpose, it is not properly before this Court for consideration, 
and forms an expensive and unnecessary burthen upon the record. This 
Court has had occasion, in many cases, to express its regret on account 
of irregular proceedings of this nature. There was not the slightest 
necessity of putting any portion of the evidence in this case upon the 
record ; since the opinion of the court, delivered to the jury, presented 
a general principle of law ; and the application of the evidence to it was 
left to the jury. Pennock et al. vs. Dialogue. 15. ; 


BILLS OF EXCHANGE. 


1. 
9 


“~- 


Ra) 


— 


Promissory notes. 

Bills of exchange, payable at a given time after date, need not be pre- 
sented for acceptance at all; and payment may at once be demanded at 
their maturity. Townsley vs. Sumrall. 178. 


. It is admitted, that in respect to foreign bills of exchange, the notarial 


certificate of protest is, of itself, sufficient proof of the dishonour of a 
bill, without any auxiliary evidence. Ibid. 179. 


. It is not disputed, that by the general custom of merchants in the United 


States, bills of exchange drawn in one state on another state, are, if 
dishonoured, protested by a notary; and the production of such protest 
is the customary document of dishonour. Jbid. 180. 


. Ifa person undertake to accept a bill, in consideration that ‘another will 


purchase one already drawn, or to be thereafter drawn, and as an in- 
duceiment to the purchaser to take it; and the bill is purchased upon 
the credit of such promise for a sufficient consideration; such promise 
to accept is binding upon the party. It is an original promise to the 
purchaser, not merely a promise for the debt of another; and having a 
sufficient consideration to support it, in reason and justice as well as in 
law, it ought to bind him. Jbid. 181. 


6. It can make no difference in law, whether the debt for which a bill of 


exceptions is taken is a pre-existing debt, or money then paid for the 
bill. In each case there is a substantial credit given by the party to the 
drawer upon the bill, and the party parts with his present rights at the 
instance of the promissee, whose promise is substantially a new and 
independent one, and not a mere guarantee of the existing promise of 
the drawer. Under such circumstances, there is no substantial distine- 
tion, whether the bill be then in existence, or be drawn afterwards. In 
each case, the object of the promise is to induce the party to take the 
bill upon the credit of the promise. Jbid. 182. 


7. If the holder of a bill of exchange, at the time of taking the bill, knew 





that the drawee had not funds in his hands belonging to the drawer, 
and took the bill on the promise of the drawee to accept it, expecting 
to receive funds from the drawer; the promise of the drawee to accept 
the bill, constitutes a valid contract between the parties, notwithstand- 
ing the failure of the drawer to place funds in his hands. The acceptance 
of the drawee of a bill, binds him, although it is known to the holder, that 
he has no funds in his hands. It is sufficient that the holder trusts to such 
acceptance. Ibid. 183. 
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BILLS OF EXCHANGE. 


8. It is well settled, that if a bill of exchange be drawn by one partnerin the 
name of the firm, or if a bill drawn on the firm by their usual name and 
style, be accepted by one of the partners, all the partnership are bound. 
It results necessarily from the nature of the association, and the objects 
for which it is constituted, that each partner should possess the power to 
bind the whole, when acting in the name by which the partnership is 
known; although the consent of the other partners, to the particular 
contract should not be obtained, or should be withheld. Le Roy ys. 
Johnson. 197. 

9. Where a bill of exchange was drawn by A., after the dissolution of his 
partnership with B., and the proceeds of the bill went to pay, and did 
pay, the partnership debts ofA. & B., which A. on the dissolution of 
the firm had assumed to pay; the holder of the bill after its dishonour 
can have no claim on B. in consequence of the particular appropriation 
of the proceeds of the bill. Jbid. 199. 


CARRIERS. 

1. The law regulating the responsibility of common carriers, does not apply 
to the case of carrying intelligent beings, such as negroes. The carrier 
has not, and cannot have over them the same absolute control that he 
has over inanimate matter. In the nature of things, and in their char- 
acter, they resemble passengers, and not packages of goods. It would 
seem reasonable therefore, that the responsibility of the carrier should 
be measured by the law which is applicable to passengers, rather than 
by that which is applicable to the carriage of common goods. Boyce 
vs. Anderson. 155. 

2. The law applicable to common carriers is one of great rigour. Though 
to the extent to which it has been carried, and in the cases to which it 
has been applied, its necessity and its policy are admitted ; yet it ought 
not to be carried further or applied to new cases. It has not been ap- 
plied to living men, and it ought nottobe. Jbid. 155. 

3. The ancient rule of the law of carriers, that the carrier is liable only for 
ordinary neglect, does not apply to the conveyance of slaves. Ibid. 
156. 


CHANCERY, AND CHANCERY: PRACTICE. 

1. As the plaintiffs in the circuit court claimed under a conveyance made 
in pursuance of a decree of a court of competent jurisdiction, the bill 
ought not to have been dismissed for want of parties. The circuit court 
ought to have given leave to make new parties, and on their failing to 
bring the proper parties before the court, the dismission should have 
been without prejudice. Hunt vs. Wickliffe. 215. 

2. The Court has decided that a suit could be maintained in equity, by the 
holder of an indorsed note, against a remote indorser ; and upon grounds 
perfectly familiar to courts exercising equity jurisdiction. The Bank 
of the United States vs. Weisiger, 331. 

3. It has been decided in Kentucky, that a suit at law could not be main- 
tained in that state by the indorsee, against a remote indorser. The 
conclusion then results from our decisions, that he must be let into 
equity; for an indorsement is certainly no release to the previous in- 
dorsers ; and the ultimate assignee alone is entitled to the benefit of their 








CH 





INDEX. 697 
CHANCERY, AND CHANCERY PRACTICE. 


liability. And this we understand to be consistent with the received 
opinions and practice in Kentucky. Jbid. 348. 

4. The testatrix directed that the interest of certain funds should be applied 
“to the proper education” of certain persons, her nephews, “ so that 
they may be severally fitted and accomplished in some useful trade;” 
and gave to each of thein * who should live to finish his education or 
reach the age uf twenty-one years of age, one hundred pounds to set 
him up in his trade.” She also gave the whole of her estates of every 
description, to be equally divided among certain persons, who should be 
living when the interest applicable to the education of her nephewS 
should cease to be required, they being some of the persons among 
whom the same was to be divided ; and she directed that so long as any 
one of the three nephews who should live, had not finished his educa- 
tion, or arrived at the age of twenty-one years, the division of the pro- 
perty so devised and given, should be deferred, and no longer. 

A bill was filed, by one of the nephews of the testatrix, charging that 
the executors had not paid the several sums of money bequeathed 
to him, and praying that they may be decreed to pay the same. 
No other persons were made parties to the proceeding but the exe- 
cutors; and after a report of the master, the cause came on to a 
hearing, and the circuit court dismissed the bill for want of proper par- 
ties. The defendants at the argument insisted that not only the two 
nephews, whose education was provided for by the testatrix, should 
have been made parties, but also all the residuary legatees. So far as 
the bill sought to obtain such a portion of the fund as was by a fair 
construction of the will applicable to the education of the nephews 
of the testatrix, they alone were required to be parties; and the Court 
reversed the decree of the circuit court which dismissed the bill; for the 
purpose of enabling the complainant to make the other two nephews of 
the testatrix parties. 

The Court did not consider it necessary to make the residuary legatees 
parties; in a proceeding the sole object of which was to ascertain and 
distribute among the nephews of the testatrix, the amount to which they 
were entitled, for the expenses of education. The residuary legatees 
have undoubtedly an interest in reducing every demand on the estate. 
Whatever remains, sinks into the residuum; and that residuum is dimi- 
nished as well by the claims of creditors and specific legatees, as by this. 
In all such cases the executors represent the residuary legatees, and 
guard their interests. It is a part of that duty which requires them to 
protect the interests of the estate. In such suits, the residuary legatees 
are never made parties. To require it would be an intolerable burden 
on those who have claims on an estate in the hands of executors. Dan- 
dridge vs. Washington’s Executors. 377. 

5. Where a bill was filed against the stockholders of a voluntary association, 
for the purposes of banking; and the process was returned “ served” 
upon some of the parties named in the bill, and as to others, who were 
not within the reach of the process, “not found; the Court stated, 
that it was not meant to say, that in cases of this nature it is necessary 
to bring all the stockholders before the Court, before any decree can be 
made. It is well known, that there are cases in which a court of equity 
dispenses with such a proceeding, when the parties are very numerous 
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and unknown ; and the adoption of the rule would evidently impede, if 
not defeat the purposes of justice. Mandeville et al. vs. Riggs. 487, 

6. Upon the death of some of the parties to the bill who had been served 
with process, the bill ought to have been revived against their personal 
representatives, if they could be brought before the Court ; unless some 
good reason, such as absolute insolvency, could be assigned to justify 
the decision. Ibid. 487. 

7. One of the great principles upon which courts of equity generally re- 
quire all parties, who are known and within the reach of its jurisdiction, 
to be made parties; is to prevent future litigation and to take away mul- 
tiplicity of suits. There are exceptions, it is true, to the rule, but they 
are founded upon special considerations. Jbid. 487. 

8. No instances are known where a joint liability has been asserted before 
a court of chancery, on which the decree has not been made against all 
the parties before it who did not establish some personal discharge. 
Ibid. 488. 

9. In a bill filed in the circuit court of Alexandria county, in the district of 
Columbia, against the stockholders of an association for banking pur- 
poses, the bill was dismissed as to those stockholders who were named 
in the bill, but were not served with process ; and it was held to be error. 
As non-residents, the act of congress of the 3d of May 1803 allows pro- 
ceedings to be had against them by publication in the newspapers in the 
district. Ibid. 489. 

10. The complainants in the circuit court were proved to be the regularly 
appointed committee of a voluntary society of Lutherans in actual pos- 
session of the premises, and acting by their direction to prevent a dis- 
turbance of that possession; under the circumstances of the case, there 
does not appear to be a serious objection to their right to maintain a 
suit for a perpetual injunction against the heirs of the donor, who sought 
to regain the property, and to disturb their possession. Beatty et al. 
vs. Kurtz et al. 584. 

11. The only difficulty which presents itself upon the question, whether the 
complainants in the circuit court have shown, in themselves, sufficient 
authority to maintain their suit, is, that it is not evidenced by any formal 
vote or writing. If it were necessary to decide the case on this point, 
under all the circumstances, it might be fairly presumed. But this is 
not necessary ; because this is one of those cases in which certain per- 
sons belonging to a voluntary society, and having a common interest, 
may sue in behalf of themselves and others, having the like interests, as 
part of the same society, for purposes common to all, and beneficial to 
all. Ibid. 585. ' 

12. There is no doubt, but that under the general prayer in a bill in chancery 
for general relief, other relief may be granted, than that which is par- 
ticularly prayed for; but such relief must be agreeable to the case made 
by the bill. English et al. vs. Forall. 595. 

13. A marriage settlement provided that the trustees, after the death of the 
husband, should stand possessed of a bond executed to them by the 
husband, and of the sum of $37,038 to be received by them, upon 
trust to place out the same, when it shall come into their hands, at in- 
terest, on freehold securities, or invest it, or any part of it, in the pur- 

chase of stock of the United States of North America, or bank stock 
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there, with the approbation of the wife ; and to call in and replace the 
same, and reinvest the same, and the produce thereof, from time to time, 
upon or in such securities, or stock, with the approbation of the wife. 
It is not an unreasonable interpretation to say, that the wife, who sur- 
vived the husband, was to have a controlling agency, within the limi- 
tation prescribed by the contract. She has not an arbitrary and unlimit- 
ed discretion. The investment is restricted to three objects: freehold 
securities, United States stock, or bank stock ; and the trustees are not 
authorised to make any other investment. The trustees are bound to 
make the investment in any one of the funds mentioned, which the wife 
might request or direct. bid. 


14. The husband by his will confirmed the marriage settlement, and he fur- 


ther declared, “ that if the sum of $37,038 secured to be paid to the 
trustees should at any time be found insufficient to raise and bring into 
the hands of the trustees the clear annual sum of $2,222.22, the an- 
nuity secured to be paid to his wife by the settlement, then the trustees 
of his will shall, from time to time, transfer to themselves, as trustees of 
the settlement, out of the residuum of his estate, such sum or sums of 
money as may, from time to time, be found necessary to make up any 
deficiency there may happen to be between the current amount of the 
interest and produce of the principal sum, and the amount of the an- 
nuity ; so that, in no event, less than $2,222.22 shall be raised annually 
for his wife, or for her benefit in the United States.” The personal 
estate of the husband, exclusive of the sum placed in the hands 
of the trustees of the annuity, was so invested as to produce six per 
centum per annum, and the direction of the wife to keep invested 
in six per cent. stock of the United States the $37,038, produced a de- 
ficiency in the annuity, which she claimed to have made up from the 
residuary estate. The wife has a right to claim this deficiency to be so 
made up. Ibid. 


CHARITABLE USES. 


A lot of ground had, in the original plan of an addition to Georgetown, been 


”° 


marked ‘* for the Lutheran church ;” and by the German Lutherans of 
the place, had been used as a place of burial from the dedication, and 
who had erected a school house on it, but no church; exercising acts 
of protection and ownership over it at some periods, by committees ap- 
pointed by the German Lutherans, the original owner acquiescing in 
the same. This may be considered as a dedication of the lot to public 
and pious uses: and, although the German Lutherans were not incorpo- 
rated, nor were there any persons who as trustees could hold the pro- 
perty, the appropriation was also valid under the bill of rights of Mary- 
land. The bill of rights, to this extent at least, recognizes the doctrines 
of the statute of Elizabeth for charitable uses; under which, it is well 
known, that such uses would be upheld, although there was no specific 
grantee or trustee. This might at all times have been enforced as a 
charitable and pious use, through the intervention of the government, 
as parens patria, by its attorney general or other law officer. It was 
originally consecrated for a religious purpose. It has become a deposi- 
tory of the dead; and it cannot now be resumed by the heirs of the 
donor. Beatty & Ritchie vs. Kurtz etal. 584. 
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The common law of England is not to be taken in all respects to be that of 


America. Our ancestors brought with them its general principles, and 
claimed it as their birthright. But they brought with them dnd adopted 
only that portion which was applicable to their situation. Van Ness 
vs. Pacard. 144. 


CONDITION. 


If a party to a contract, who is entitled to the benefit of a condition, upon 


the performance of which his responsibility is to arise, dispense with it, 
or, by any act of his own, prevent the performance ; the opposite party 
is excused from proving a strict compliance with the conditions. Thus, 
if the precedent act is to be performed at a certain time or place, anda 
strict performance of it is prevented by the absence of the party who 
has a right to claim it; the law will not permit him to set up the non- 
performance of the condition as a bar to the responsibility which his 
part of the contract had imposed upon him. Williams vs. The Bank 
of the United States. 102. 


CONSIDERATION. 


Damage to the promissee constitutes as good a consideration as benefit to 


the promissor. Townsley vs. Sumrall. 182. 


CONSTITUTION OF THE UNITED STATES. 


) 


There is nothing in the constitution of the United States which forbids 
the legislature of a state to exercise judicial functions. Satterlee ys. 
Matthewson. 413. 


. There is no part of the constitution of the United States which applies to 


a state law which divested rights vested by law in an individual, pro- 
vided its effect be not to impair the obligation of acontract. Ibid. 413. 

A tax imposed by a law of any state of the United States, or under the 
authority of such a law, on stock issued for loans made to the United 
States, is unconstitutional. Weston et al. vs, The City Council of 
Charleston. 449. 

It is not the want of original power in an independent sovereign state to 
prohibit loans to a foreign government, which restrains the state legis- 
lature from direct opposition to those made by the United States. The 
restraint is imposed by our constitution. The American people have 
conferred the power of borrowing money on the government, and by 
making that government supreme, have shielded its action in the exer- 
cise of that power, from the action of the local governments. The 
grant of the power, and the declaration of supremacy, are a declaration 
that no such restraining or controlling power shall be exercised. bid. 
168. 


CONSTITUTIONALITY OF STATE LAWS. 
1. 





The act of the assembly of the state of Delaware, by which the construc- 
tion of the dam erected by the plaintiffs was authorised, shows plainly 
that this is one of those many creeks passing through a deep level marsh, 
adjoining the Delaware, up which the tide flows for some distance. 

The value of the property on its banks, must be enhanced by excluding 
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of the water from the marsh, and the health of the inhabitants probably 
id improved. Measures calculated to produce these objects, provided they 
d do not come in collision with the powers of the general government, 
8 are, undoubtedly, within those which are reserved to the states. 


The measure authorised by this act, stops a navigable creek, and must 
be supposed to abridge the rights of those who have been accustomed 
to use it. But this abridgement, unless it comes in conflict with the 


" constitution, or a law of the United States, is an affair between the go- 

’ vernment of Delaware and its citizens ; of which this Court can take no 

cognizance. Willson vs. The Black Bird Creek Marsh Company. 
251. 


2. If congress had passed any act, in execution of the power to regulate 

commerce, the object of which was, to control state legislation over 

these small navigable creeks, into which the tide ebbs and flows, and 

, which abound throughout the lower country of the middle and southern 
states; the Court would feel not much difficulty in saying, that a state 
law, coming in conflict with such act, would be void. But congress has 
passed no such act. The repugnancy of the law of Delaware is placed 
entirely on its repugnancy to the law to regulate commerce with foreign 
nations, and among the several states; a power which has not been so 
exercised as to affect this question. Ibid. 252. 

3. S. and M. held land in Luzerne county, Pennsylvania, in common, under 
a Connecticut title. A division of the land was made between them, 
and S. became the tenant of M. of his part of the land thus set off in 
severalty, under a lease, to be terminated on a notice of one year. S. 
afterwards obtained a Pennsylvania title to the land leased to him by M. 
and on a trial in an ejectment for the land, brought by M. against S., 
the court of common pleas of Bradford county, Pennsylvania, held that 
S., having held the land as tenant of M., could not set up a title against 
his landlord. Upon a writ of error to the supreme court of Pennsylvania 
in 1825, it was held that “ the relation between landlord and tenant 
could not exist between persons holding under a Connecticut title.” 
The legislature of Pennsylvania, on the 8th of April 1826, passed an 
act declaring that “‘ the relation of landlord and tenant should exist and 
be held as fully and effectually between Connecticut settlers and Penn- 
sylvania claimants, as between citizens of the commonwealth.” The 
case came again before the supreme court of Pennsylvania, and the 
judgment of the court of common pleas of Bradford county in favour of 
M. the landlord, was affirmed; that court having decided that the act 
of assembly of the 8th of April 1826 was a constitutional act, and did 
not impair the validity of any contract. S. brought a writ of error to 
this Court, claiming that the act of the assembly of Pennsylvania, of 
the 8th of April 1826, was unconstitutional. Held, that the act was 
constitutional. Satterlee vs. Matthewson. 380. 

4. In the case of Fletcher vs. Peck, 6 Cranch, 87, it was stated by the Chief 
Justice, that it might well be doubted whether the nature of society 
and of government do not prescribe some limits to the legislative power, 
and he asks, “‘ If any be prescribed, where are they to be found, if the 

property of an individual fairly and honestly acquired, may be seized 

without compensation?” It is no where intimated in that opinion, that 
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a state statute which divests a vested right, is repugnant to the consti- 
tution of the United States. Jbid. 413. 


5. A tax imposed by a law of any state of the United States, or under the 


authority of such a law, on stock issued for loans made to the United 
States, is unconstitutional. Weston et al. vs. The City Council of 
Charleston. 449. 


6. It is not the want of original power in an independent sovereign state to 


prohibit loans to a foreign government, which restrains the state legis- 
latures from direct opposition to those made by the United States. The 
restraint is imposed by our constitution. The American people have 
conferred the power of borrowing money on the government, and by 
making that government supreme, have shielded its action in the exer- 
cise of that power, from the action of the local governments. The grant 
of the power, and the declaration of supremacy, are a declaration that no 
such restraining or controlling power shall be exercised. Ibid. 468, 


7. The lands of an intestate descend not to the administrator, but to the 


heir ; they vest in him, liable to the debts of his ancestor, and subject to 
be sold for those debts. The administrator has no estate in the land, 
but a power to sell under the authority of the court of common pleas. 
This is not an independent power, to be exercised at discretion, when 
the exigency in his opinion may require it; but it is conferred by the 
court, in a state of things prescribed by the law. The order of the court 
is a pre-requisite, indispensable to the very existence of the power; and 
if the law which authorises the court to make the order, be repealed, 
the power to sell can never come into existence. The repeal of such 
a law divests no vested estate, but it is the exercise of a legislative 
power, which every legislature possesses. The mode of subjecting the 
property of a debtor to the demands of a creditor, must always depend 
on the wisdom of the legislature. The Bank of Hamilton vs. Dud- 
ley’s heirs. 523. 


8. J. J. died in New Hampshire, seised of real estate in Rhode Island, 


having devised the same to his daughter, an infant. His executrix 
proved the will in New Hampshire, and obtained a license from a pro- 
bate court, in that state, to sell the real estate of the testator jor the 
payment of debts. She sold the real estate in Rhode Island for that 
purpose, and conveyed the same by deed; giving a bond to procurea 
confirmation of the conveyance by the legislature of Rhode Island. 
The proceeds of the sale were appropriated to pay the debts of the in- 
testate. Held, that the act of the legislature of Rhode Island, which 
confirmed the title of the purchasers, was valid. Wilkinson vs. Leland 
etal, 657. 


9. That government can scarcely be deemed to be free, where the rights of 


property are left solely dependent on the will of the legislative body, 
without any restraint. The fundamental maxims of a free government 
seem to require ; that the rights of personal liberty and private property, 
should be held sacred. At least, no court of justice in this country 
would be justified in assuming, that the power to violate or disregard 
them, a power so repugnant to the common principles of justice and 
civil liberty, lurked under any general grant of legislative authority, or 
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ought to be implied from any general expressions of the will of the 
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people. The people ought not to be presumed to part with rights so 
vital to their security and well being, without very strong and direct 
expressions of such an intention. Jbid. 657. 


CONSTRUCTION OF STATUTES. 


Where English statutes, such for instance as the statute of frauds, and 
the statute of limitations, have been adopted into our own legislation ; 
the known and settled construction of those statutes by English courts 
of law, has been considered as silently incorporated into the acts; or 
has been received with all the weight of authority. Pennock et al. 
vs. Dialogue. 18. 


. Patents and patent rights. 


3. Where the question upon the construction of the statute of a state rela- 


4 
5 
6 


= 


tive to real property, has been settled by any judicial decision in the 
state where the land lies; this Court, upon the uniform principles adopt- 
ed by it, would recognise that decision as a part of the local law. Gard- 
ner vs. Collins. 85. 


. Descents. 
. State laws. 
. The 2d, 3d and 4th sections of the act of January 6, 1800, entitled “ an 


act for the relief of persons imprisoned for debts,” make provision for 
the discharge of persons confined under execution ; and the 5th section 
extends “the privileges and relief” of that act, to persons in confine- 
ment, against whom judgment is obtained, but no execution issued. 
Under the provisions in favour of persons charged in executien, on the 
day of arrest a notice may be served upon the person at whose suit they 
are confined, and at the end of thirty days, they may be discharged. 
By the Sth section it is enacted, “that any person imprisoned upon 
process issuing from any court of the United States, except at the suit of 
the United States, in any civil action, against whom judgment has been 
or shall be recovered, shall be entitled to the privileges and relief pro- 
vided by this act, after the expiration of thirty days from the time such 
judgment has been or shall be recovered; though the creditor should 
not within that time sue out his execution, and charge the debtor 
therewith.” It has been argued that, under this section, the de- 
fendant must remain in prison thirty days after judgment, before he 
can sue out his notice to the plaintiff; thus requiring him to remain 
sixty days in confinement, in the cases which come under this section; 
whereas he remains but thirty days, when confined under execution. 
There can be no reason for this distinction ; and in favour of liberty, 
and with a view to consistency, the construction should be otherwise. 
If such were the true construction, the relief would not be the same as is 
extended to debtors of the other class. The day of entering judgment 
under the 5th section, is the day that corresponds to the day of arrest, 
under the previous provisions of the law: and therefore in thirty days 
after the judgment, the defendant may be discharged ; complying with 
the other requisitions of the law. The Bank of the United States vs. 
Weisiger. 349. . 


The act of the 30th of March 1802, having described what should be con- 


sidered as the Indian country at that time, as well as at any future time, 
when purchases of territory should be made of the Indians ; the carrying 
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of spirituous liquors into a territory so purchased after March 1802, al- 
though the same should be at the time frequented and inhabited exely- 
sively by Indians, would not be an offence within the meaning of the 
before mentioned acts of congress, so as to subject the goods of the 
trader, found in company with those liquors, to seizure and forfeiture, 
American Fur Company vs. The United States. 368. 


8. A legislative act is to be interpreted according to the intention of the 


legislatuse apparent upon its face. Every technical rule, as to the con- 
struction or force of particular terms, must yield to the clear expression 
of the paramount will of the legislature. Wilkinson vs. Leland et al. 
662. 


9. The legislative and judicial authority of New Hampshire were bounded 


by the territory of that state, and could not be rightfully exercised to 
pass estates lying in another state. The sale of real estate in Rhode 
Island, by an executrix, under a license granted by a court of probate 
of New Hampshire, was void ; and a deed executed by her of the estate 
was, proprio vigore, inoperative to pass any title of the testator to any 
lands described therein. Ibid. 655. 

By the laws of Rhode Island, the probate of a will, in the proper probate 
court, is understood to be an indispensable preliminary to establish the 
right of the devisee; and then his title relates back to the death of the 
testator. Ibid. 655. 

The act of the legislature of Maryland, passed in 1796, ch. 47, sec. 13, 
declares “ that all persons capable in law to make a valid will and testa- 
ment, may grant freedom to, and effect the manumission of any slave 
or slaves belonging to such person or persons, by his, her, or their last 
will and testament, and such manumission of any slave or slaves may 
be made to take effect at the death of the testator or testators, or at such 
other period as may be limited in such last will and testament; provided 
always, that no manumission by last will and testament shall be effectual 
to give freedom to any slave or slaves, if the same shall be to the pre- 
judice of creditors, nor unless the said slave or slaves shall be under the 
age of forty-five years, and able to work and gain a sufficient main- 
tenance and livelihood at the time the freedom given shall commence.” 
The time of freedom of the appellee in this case, commenced when he 
was about eleven years old. Held, that his manumission by will was 
valid. Le Grand vs. Darnall. 664. 


12. The court of appeals of Maryland has decided that a devise of property 


real or personal by a master to his slave, entitles the slave to his freedom 
by necessary implication. This Court entertains the same opinion. 
Ibid. 670. 


CONTRACTS. 


Upon a deposit being made in the bank of the commonwealth of Kentucky, 


the cashier gave under his hand a certificate that there had been “ de- 
posited to the credit of W. P. & W., $7730,81, which is subject 
to their order on presentation of this certificate.” The deposit was 
made in the notes of the bank, and when the same were deposited, and 
when demand of payment was made, the notes were passing at one half 
their nominal value. When the certificate was presented to the bank, 
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the cashier offered to pay the amount in the notes of the bank, but they 
refused to receive payment in any thing but gold or silver. The lan- 
guage of the certificate is expressive ofa general, not a specific deposit ; 
and the act of incorporation is express, that the bank shall pay and re- 
deem their bills in gold or silver. The transaction then was equivalent 
to receiving and depositing the gold er silver; if the bank did not so 
understand it they might have refused to receive it; and the plaintiffs 
would certainly have recovered the gold and silver, to the amount upon 
the face of the bills. The Bank of the Commonwealth of Kentucky 
vs. Weston et al. 325. 


| COURTS. 

; 1. It is no ground of reversal, that the court below omitted to give direc- 
tions to the jury upon any points of law which might arise in the cause, 
where it was not requested by either party at the trial. It is sufficient 
that the court has given no erroneous directions. Pennock et al. vs. 
Dialogue. 16. 

2. If either party considers any point presented by the evidence omitted in 
the charge of the court, it is competent for such party to require an 
opinion from the court upon that point. The court cannot be presumed 
to do more, in ordinary cases, than to express its opinion upon questions, 
which the parties themselves have raised on the trial. Ibid. 16. 

3. A court cannot be required to give an instruction to the jury as to the re- 
lation, right and credibility of the testimony adduced by the parties in a 
cause. Van Ness vs. Pacard. 149. 

4, Ina controversy between two nations concerning national boundary, it is 
scarcely possible that the courts of cither should refuse to abide by the 
measures adopted by its own government. There being no common 
tribunal to decide between them, each determines for itself on its own 
rights ; and if they cannot adjust their differences peaceably, the right 
remains with the strongest. The judiciary is not that department of 
the government, to which the assertion of its interests against foreign 
powers is confided ; and its duty commonly is to decide upon individual 
rights, according to those principles which the political departments of 
the nation have established. If the course of the nation has been a 
plain one, its courts would hesitate to pronounce it erroneous. [bid. 307. 

5. However individual judges might construe the treaty of St Ildefonso, it 
is the province of the Court to conform its decisions to the will of the 
legislature, if that will has been clearly expressed. Jbid. 307. 

6. After the acts of sovereign power over the territory in dispute with Spain, 
which have been exercised by the legislature and government of the Unit- 
ed States, asserting the American construction of the treaty by which the 
government claims it; to maintain the opposite construction in its own 
courts would certainly be an anomaly in the history and practice of na- 
tions. If those departments which are entrusted with the foreign in- 
tercourse of the nation, which assert and maintain its interests against 
foreign powers, have unequivocally asserted its rights of dominion over 
a country of which it is in possession, and which it claims under a trea- 
ty; if the legislature has acted on the construction thus asserted ; it is 
not in its own courts that this construction isto be denied. Ibid. 309. 

7. The Court refused to reverse the decree of the circuit court of the county of 
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Washington, although an error had been committed in proceeding unde: 
mandate from this Court; as no benefit would result to the appellant 
from a reversal. Campbell’s Executors vs. Pratt. 354. 


8. A district court of the United States, performing the appropriate duty of 


a district court, is not sitting as a circuit court, because it possesses the 
powers of a circuit court also. Southwick et al. vs. The Postmaster 
General. 442. 


9. The power of the inferior court of a state to make an order at one term as 


of another, is of a character so peculiarly local, a proceeding so neces- 
sarily dependent on the judgment of the revising tribunal, that the judg- 
ment of the same is considered authority, and this Court is disposed to 
conform to it. The Bank of Hamilton vs. Dudley’s heirs. 522. 


10. That a court of record, whose proceedings are to be proved by the record 


alone, should, at a subsequent term, determine that an order was made 
at a previous term, of which no trace could be found on its records, and 
that too, after the repeal of the law which gave authority to make such 
an order; is a proceeding of so much delicacy and danger, which is 
liable to so much abuse, that some of the Court question the existence 
of the power. Ibid. 522. 


11. The judicial department of every government is the rightful expositor of 


its laws, and emphatically of its supreme law. If in a case depending 
before any court a legislative act shall conflict with the constitution, it 
is admitted that the court must exercise its judgment on both, and that 
the constitution must control the act. The court must determine whe- 
ther a repugnancy does, or does not exist, and in making this determi- 
nation must construe both instruments. That its construction of the 
one is authority, while its construction of the other is to be disregarded, 
is a proposition for which this Court can perceive no reason. Ibid. 
524. 


12. When the court was asked to instruct the jury upon a particular point, if 


they believed from the evidence certain facts, and there was not the 
slightest evidence from which the jury had a right to believe the exis- 
tence of any such facts, the court ought not to have given such instruc- 
tions, since they were calculated to mislead them, and raise a mere 
speculative question. Chirac vs. Reinecker. 625. 


COURTS OF THE DISTRICT OF COLUMBIA. 


It was assumed on the argument by the counsel on both sides, that the cir- 


cuit court of the county of Washington in the district of Columbia, is 
vested with the same power in relation to intestate’s estates in that 
county, that is possessed by a county court in Maryland over lands 
lying within the county. Thompson vs. Tolmie. 162. 


COURTS OF THE UNITED STATES. 


1. District courts of the United States. 

2. Admitting that the legislature of Ohio can give an occupant claimant a right 
to the value of his improvements, and authorise him to retain possession 
of the land he has improved, until he shall have received that value; 
and assuming that they may annex conditions to the change of posses- 
sion, which, so far as they are constitutional, must be respected in all 
courts; still, the legislature cannot change radically the mode of pro- 





















































INDEX. 707 


COURTS OF THE UNITED STATES. 
ceeding prescribed for the courts of the United States, or direct those 
courts in a trialat common law, to appoint commissioners for the deci- 
sion of questions which a court of common law must submit to a jury. 
The Bank of Hamilton vs. Dudley’s heirs. 526. 


DEBTS. 

1. It is admitted that the title of an heir by descent in the real estate of his 
ancestor, and of a devisee of an estate unconditionally devised to him, 
is upon the death of the party under whom he claims immediately de- 
volved upon him, and he acquires a vested estate. But this, though 
true in a general sense, still leaves his title encumbered with all the 
liens, which have been created by the party in his life time, or by law 
at his decease. It is not an unqualified, though it may be a vested in- 
terest, and it confers no title, except to what remains after every such 
lien is discharged. Wilkinson vs. Leland et al. 658. 

2. By the laws of RhodeAsland, as well as of all the New England states, 
the real estate of intestates stands chargeable with the payment of thei: 
debts upon a deficiency of assets. Ibid. 658. 


DEPOSITIONS. 


Evidence. 


DESCENTS. 

1. The statute of descents of Rhode Island, of 1822, enacts, ‘* that when any 

person having title to any real estate of inheritance shall die intestate 

as to such estate, it shall descend, and pass in equal portions to his ot 

her kindred in the following course.” It then provides, “if there be 

no father, then to the mother, brother, and sister of such intestate, and 

their descendants, or such of them as there be ;” and then declares, in 

the nature of a proviso, that «* when the title to any estate of inherit- 

ance, as to which the person having such title shall die intestate, came 

by descent, gift, or devise from the parent or other kindred of the in- 

testate, and such intestate die without children; such estate shall go to. 

the kin next to the intestate, of the blood of the person from whom such 

estate came or descended, if any there be.”” Gardner vs. Collins. 58. 

2. An estate situated in Rhode Island was devised by John Collins to his 

daughter, Mary Collins, in fee; Mary Collins intermarried with Caleb 

Gardner, and upon her death, in 1806, the estate descended to het 

three children, John, George, and Mary C. Gardner. John and George 

Gardner died intestate and without issue, and Mary C. Gardner, as heir 

to her brothers, became seised of the whole estate, and died in 1822. 

Held, that under the provisions of the law of descents of Rhode Island, 

two-thirds of the estate of Mary C. Gardner descended to Samuel F. 

Gardner, Eliza Phillips, formerly Eliza Gardner, and Mary Clarke, for- 

merly Mary Gardner, children of Caleb Gardner by a former marriage ; 

they being brothers and sisters of the half blood of Mary C. Gardner ; 

it being admitted that the remaining one-third, which Mary C. Gardner 

: took by immediate descent from her mother, belongs to the heirs of the 
whole blood of John Collins. Ibid. 86. 

3. The phrase ‘ of the blood,” in the statute, includes the half blood. This 

is the natural meaning of the word “ blood,” standing alone, and unex- 
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DESCENTS. 


a 


plained by any context. A half brother or sister is of the blood of the 
intestate ; for each of them has some of the blood of a common parent 
in his or her veins, <A person is with the most strict propriety of lan- 
guage affirmed to be of the klood of another, who has any, however 
small, a portion of the same blood derived from a common ancestor. In 
the common law, the word “ blood” is used in the same sense. When- 
ever it is intended to express any qualification, the word whole or half 
blood is generally used to designate it, or the qualification is implied 
from the context, or known principles of law. Ibid. 87. 


. A descent from a parent to a child cannot be construed to mean a descent 


through, and not from a parent. So a gift or devise from a parent, must 
be construed to mean a gift or devise by the act of that parent, and not 
by that of some other ancestor more remote passing through the parent. 
Ibid. 90. 


. Itis true, that ina sense an estate may be said to come by descent from 


aremote ancestor to a person upon whoin it has devolved, through many 
intermediate descents. But this, if not loose language, is not that sense 
which is ordinarily annexed to the terms. When .an estate is said to 
have descended from A, to B., the natural and obvious meaning of the 
words is, that it is an immediate descent from A. to B. Ibid. 91. 


At the common law, a man might sometimes inherit who was of the 


whole blood of the intestate, who could not have inherited from the first 
purchaser. As in the case of a purchase of an estate by a son who dies 
without issue, and his uncle inherits the same, and dies without issue; 
the father may inherit the same from the uncle, although he could not 
inherit from his own son. Ibid. 93. 


. By the law of descent of Maryland, a person claiming as heir must prove 


himself heir of the person last seised of the estate; and if an intestate 
leaves a brother of the whole blood who survived him and died without 
issue, and without having ever been actually seised of the estate, the 
estate will descend to the half blood of the person so seised. Chirac 
vs. Reinecker. 625. 


. It is admitted that the title of an heir by descent in the real estate of his 


ancestor, and of a devisee of an estate unconditionally devised to him, 
is upon the death of the party under whom he claims immediately de- 
volved upon him, and he acquires a vested estate. But this, though 
true in a general sense, still Jeaves his tithe encumbered with all the 
liens, which have been created by the party in his life time, or by law 
at his decease. It is not an unqualified, though it may be a vested in- 
terest, and it confers no title, except to what remains after every such 
lien is discharged. Wilkinson vs. Leland et al. 658. 


9. By the laws of Rhode Island, as well as of all the New England states, 


the real estate of intestates stands chargeable with the payment of their 
debts upon a deficiency of assets. Ibid. 658. 


DEVISE AND BEQUEST. 

1. The testatrix directed that the interest of certain funds should be applied 
‘to the proper education” of certain persons her nephews, “ so that 
they may be severally fitted and accomplished in some useful trade;” 
and gave to each of them “ who should live to finish his education or 
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DEVISE AND BEQUEST. 

reach the age of twenty-one years of age, one hundred pounds to set 
him up in his trade.” She also gave the whole of her estates of every 
description, to be equally divided among certain persons, who should 
be living when the interest applicable to the education of her nephews 
should cease to be required, they being some of the pérsons among 
whom the same was to be divided ; and she directed that so long as any 
one of the three nephews who should live, had not finished his educa- 
tion, or arrived at the age of twenty-one years, the division of the pro- 
perty so devised and given, should be deferred, and no longer. 

The Court do not think that in ascertaining the amount applicable to the 
education of the appellant, one of the learned professions may be taken 
as the standard, with as much propriety as the trade or art of a me- 
chanic. The distinction between a profession and a trade is well un- 
derstood ; and they are seldom, if ever, confounded with each other in 
ordinary language. If the testatrix had contemplated what in the 
common intercourse of society is denominated a profession ; she would 
scarcely have used a term, which is generally received as denoting a 
mechanical art. But the bequest is not confined to the expense of acquir- 
ing the trade, so as to be enabled to exercise it in the common way. The 
testatrix intended such an education as would fit her relations to hold 
a distinguished place in that line of life in which she designed them 
to move. The sum allowed for the object ought to be liberal, such as 
would accomplish it, if the fund from which it was to be drawn would 
permit it. Dandridge vs. Washington’s Executors. 377. 


DISTRICT COURTS OF THE UNITED STATES. 

A district court of the United States, performing the appropriate duty of a 
district court, is not sitting as a circuit court, because it possesses the 
powers of a circuit court also. Southwick et al. vs. The Postmaster 
General. 442. 


EJECTMENT. 

Where A. was the real landlord of the premises in controversy in an eject- 
ment, and employed counsel to defend the suit, but was not a party 
defendant on the record, the record of the recovery in the ejectment, 
when offered in evidence in an action of trespass for mesne profits 
against B., is not conclusive evidence of title in the plaintiffs ; but it is 
prima facie evidence thereof, and is evidence of the plaintiffs’ posses- 
sion; but B. may controvert the title of the plaintiffs. As to third per- 
sons, strangers to the suit, the record is evidence to show possession 
of the property in the plaintiffs. Ibid. 622. 


EQUITY. 
It is well settled, both in the court of Kentucky and in this Court, that a 
possession which will bar an ejectment, is also a bar in equity. Hunt 
vs. Wickliffe. 212. 
ERROR. 
The Court refused to reverse the decree of the circuit court of the county 
of Washington, although an error had been committed in proceeding 
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ERROR. 
under the mandate from this Court; as no benefit would result to the 
appellant froma reversal. Campbell’s Executors vs. Pratt. 354. 


EVIDENCE. 

1. It is undoubtedly true, that questions respecting the admissibility of evi- 
dence, are entirely distinct from those which refer to its sufficiency or 
effect. They arise in different stages of the trial; and cannot, with 
strict propriety, be propounded at the same time. Zhe Columbian In- 
surance Company vs. Lawrence, A4. 

2. Presumptions from evidence of the existence of particular facts, are in 
many cases, ifnotin all, mixed questions of law and fact. If the evidence 
be irrelevant to the fact insisted upon, or be such as cannot fairly war- 
rant a jury in presuming it, the court is so far from being bound to in- 
struct them that they are at liberty to presume it, that they would err 
in giving suchaninstruction. The Bank of the United States vs. Cor- 
coran. 133. 

3. A court cannot be required to give an instruction to the jury as to the re- 
lation, right and credibility of the testimony adduced by the parties in 
acause. Van Wess vs. Pacard. 149. 

4. In an action originally commenced against A. and B. as partners, upon an 
alleged engageinent by the firm, and where A.; who was not found or 
served with process, was offered as a witness in favour of B., having 
been released by B., the Court said ; “ It is to be premised that the only 
ground upon which the objection can be rested is the supposed interest 
of the witness in the event of the cause; since the suit having regularly 
abated as to him by the return that he was “ no inhabitant,” he was no 
more a party to it, than he would have been had his name been alto- 
gether omitted in the declaration. As to the objection upon the score 
of interest, it is sufficient to remark, that it was manifestly hostile to the 
party in whose favour he testified, and who offered it in evidence ; since 
the plaintiffs’ recovery against the defendant, and satisfaction from him, 
would be a bar to their action against the witness; and the release of 
A. protected him against any action which A. might bring against him 
for contribution or otherwise.” Le Roy et al.vs. Johnson. 194, 

5. Undoubtedly, the presumption is in favour of the validity of every grant 
issued in the forms prescribed by law; and it is incumbent on him who 
controverts it to support his objections. The whole burthen of proof 
lies on him. But if his objections depend on facts, those facts must be 
submitted to ajury. If opposing testimony be produced, that testimony, 
also, must be laid before the jury; and the court may declare the law 
upon the fact, but cannot declare it on the testimony. Patterson’s 
Lessee vs. Jenks. 227. 

6. Whatever an agent does or says in reference to the business in which he 
is at the time employed, and within the scope of his authority, is done 
or said by the principal; and may be proved, as well in a criminal as a 
civil case, in like manner as if the evidence applied personally to the 
principal. dmerican Fur Company vs. The United States. 364. 

7. Where two or more persons are associated together for the same illegal 
purpose, any act or declaration of one of the parties in reference to the 
common object, and forming a part of the res gesta, may be given in 
evidence against the other. Ibid. 365. 
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8. After the plaintiffs had proved, by a surveyor, that most of the lines and 
streets in “ Howard’s late addition to Baltimore town” had been run by 
him as the same were marked in a particular plot, upon which was the 
lot of ground for which the ejectment was brought, they gave the plot 
so authenticated in evidence. This was contained in a volume in which 
were also other plots. The defendant then offered in evidence another 
plot, in the same volume, but gave no evidence to authenticate it, 
claiming to use the same in evidence, as it was authenticated in the 
same volume in which was that exhibited by the plaintiffs. It was held, 
that the whole volume was notin evidence; andif the defendant meant to 
use any plot in the same, it was his duty to establish it by competent 
proof of its particular authenticity. Chirac et al. vs. Reinecker. 619. 

9. Evidence to establish heirship and pedigree, had been obtained under a 
commission issued for that purpose to France, in an action of ejectment, 
in which the plaintiffs had recovered the lots of ground for which this 
suit was instituted. In the course of that trial, a bill of exceptions was 
tendered by the plaintiffs and sealed by the court, in which the evidence 
contained in the commission was inserted. The commission and the 
testimony obtained under it were afterwards lost. In an action for 
mesne profits, brought by the plaintiffs in the ejectment, against the 
landlord of the defendant in the suit, who had employed counsel to op- 
pose the claims of the plaintiffs, but who was not a party to the suit on 
record; it was held, that the testimony, as copied into the bill of excep- 
tions, was legal and competent evidence of pedigree. Ibid. 620. 

10. It is well known, that in cases of pedigree, the rules of law have relaxed 
in respect to evidence, to an extent far beyond what has been applied 
to other cases. This relaxation is founded on principles of public con- 
venience and necessity. Ibid. 621. 

11. Where A. was the real landlord ofthe premises in controversy in an eject- 
ment, and employed counsel to defend the suit, but was not a party 
defendant on the record, the record of the recovery in the ejectment, 
when offered in evidence in an action of trespass for mesne profits against 
B., is not conclusive evidence of title in the plaintiffs ; but is prima fa- 
cie evidence thereof, and is evidence of the plaintiffs’ possession ; but B. 
may controvert the title of the plaintiffs. As to third persons, strangers 
to the suit, the record is evidence to show possession of the property in 
the plaintiffs. Ibid. 622. 


FIXTURES. 
Waste. 


FORFEITURE. 

The act of the 30th of March 1802, having described what should be consi- 
dered as the Indian country at that time, as well as at any future time 
when purchases of territory should be made of the Indians ; the carrying 
of spirituous liquors into a territory so purchased after March 1802, al- 
though the same should be at the time frequented and inhabited exclu- 
sively by Indians, would not be an offence within the meaning of the 

before mentioned acts of congress, so as to subject the goods of the tra- 
der, found in company with those liquors, to seizure and forfeiture. 
American Fur Company vs. The United States. 368. 
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FRAUD AND FRAUDULENT CONVEYANCE. 
1. The Court set aside a conveyance which had been made to defeat the 
claims of creditors. Venable et al. vs. The Bank of the United 
States. 107. 

2. In proceedings to set aside a conveyance of real estate, made in fraud of 
; the rights of creditors, it is not necessary to make a mortgagee of the 
estate a party; his rights under the mortgage not being brought into 

question. Jbid. 112. 


GEORGIA. 
1. Construction of the provisions of the treaties made by the state of Georgia 
| with the Indians, relative to boundaries ; and of the acts of the legis- 
lature of that state, relative to grants of lands within its territorial limits, 
and which were not within the Indian boundary line, as defined by the 
treaties and as recognized by those acts. Patterson’s lessee vs. Jenks. 
216. 

2. If the state of Georgia have construed their treaty with the Cherokee 
Indians, by any subsequent acts manifesting an understanding of it; 
this Court would not hesitate to adopt that construction. Jbid. 230. 

3. If the state of Georgia has practically settled the limits of Franklin coun- 
ty, such settlement ought to have been conclusive on the circuit court. 
Ibid. 232. 


GRANTS OF LAND. 

1. Jn the nature of things, we perceive no reason why the grant of the land 
in controversy, should not be good for land which it might lawfully pass ; 
and void as to that part of the tract for the granting of which the office 
had not been open. It is every day’s practice to make grants for lands 
which have in part been granted to others. It has never been suggest- 
ed, that the whole grant is void, because a part of the land was not 
grantable. Patterson’s lessee vs. Jenks. 235. 

2. The principle, that a patent conveying lands lying partly within, and 
partly without the territory retained by the Indians, was void as to so 
much as lay within it, and valid for the residue, was settled by this Court 
in the case of Danforth vs. Wear, 9 Wheaton, 673. This decision was 
made on a patent depending on the statutes of North Carolina, which 
contain prohibitions at least as strong as those of Georgia. Ibid. 236. 


INDIAN COUNTRY. 


Forfeiture. 


INJUNCTION. 

If the complainants in the circuit court were proved to be the regularly ap- 
pointed committee of a voluntary society of Lutherans in actual posses- 
sion of the premises, and acting by their direction to prevent a disturb- 
ance of that possession; under the circumstances of this case, there 
does not appear to be a serious objection to their right to maintain a suit 
for a perpetual injunction against the heirs of the donor, who sought to 
regain the property, and to disturb their possession. Beatty et al. vs. 
Kurtz etal. 584. 


INSOLVENT LAW OF THE, UNITED STATES. 


1. The 2d, 3d and 4th sections of the act of January 6, 1800, entitled “ an 
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act for the relief of persons imprisoned for debts,” make provision for 
the discharge of persons confined under execution ; and the 5th section 
extends “ the privileges and relief” of that act, to persons in confine- 
ment, against whom judgment is obtained, but no execution issued. 
Under the provisions in favour of persons charged in execution, on the 
day of arrest, a notice may be served upon the person at whose suit they 
are confined, and at the end of thirty days, they may be discharged. By 
the 5th section it is enacted, ‘ that any person imprisoned upon process 
issuing from any court of the United States, except at the suit of the 
United States, in any civil action, against whom judgment has been or 
shall be recovered ; shall be entitled to the privileges and relief provided 
by this act, after the expiration of thirty days from the time such judg- 
ment has been or shall be ‘recovered; though the creditor should not 
within that time sue out his execution, and charge the debtor there- 
with.” It has been argued that under this section, the defendant must 
remain in prison thirty days after judgment, before he can sue out his 
notice to the plaintiff; thus requiring him to remain sixty days in con- 
finement in the cases which come under this section, whereas he re- 
mains but thirty days when confined under execution. There can be 
no reason for this distinction ; and in favour of liberty, and with a view 
to consistency, the construction should be otherwise. If such were 
the true construction, the relief would not be the same as is extended 
to debtors of the other class. The day of entering judgment under the 
5th section, is the day that corresponds to the day of arrest, under the 
previous provisions of the law: and therefore in thirty days after the 
judgment, the defendant may be discharged; complying with the other 
requisitions of the law. Bank of the United States vs. Weisiger. 
350. 

2. Where the agent of the plaintiff agreed in writing to dispense with the 
imprisonment required by law, to entitle the defendant to be discharged 
under the insolvent law of the United States; and the defendant who 
was in confinement was discharged without having been imprisoned 
thirty days, this was not such a proceeding as would bar the assignee 
of the note to recover against a subsequent assignor. The object of the 
imprisonment is to give the plaintiff an opportunity to ascertain the situ- 
ation of the defendant, and if he does not require this, it may be waived 
without prejudice to his claims on others. Jbid. 351. 

3. A discharge under the insolvent laws of the United States, is confined in 
its effects altogether to the particular cause ; and even as to that, does 
does not exempt the debtor’s present effects, or future acquisitions from 
the process of the law. Nor is his person exempt from confinement for 
the same debt, should he be detected in a fraud upon the creditor. 
Ibid. 353. 


INSURABLE INTEREST. 

1. L. & P. at the time an insurance was made for them against loss by fire, 
were entitled to one-third of the property by deed, and to two thirds as 
mortgagees ; but one moiety of the whole was held under an agreement 
which had not been complied with, and which purported on its face to 
be void if not complied with; but the other contracting party had not 
declared it void, nor called for a compliance with it. L. & P. had an 
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INSURABLE INTEREST. 
insurable interest in the property. The Columbian Insurance Com- 
pany vs. Lawrence. AG. 

2. That an equitable interest may be insured is admitted; and we can per- 
ceive no reason which excludes an interest held under an executory 
contract. While the contract subsists, the person claiming under it has, 
undoubtedly, a substantial interest in the property. If it be destroyed, 
the loss, in contemplation of law, is his. If the purchase money be 
paid, it is his in faet. If he owes the purchase money the property is 
equivalent, and is’still valuable to him. The embarrassments of his 
affairs may be such that his debts may absorb all his property; but this 
circumstance has never been considered as proving a want of interest 
in it. The destruction of the p:operty is a real loss to the person in 
“possession, who claims title under an executory contract; and the con- 
tingency, that his title may be defeated by subsequent events, does not 
prevent this loss. Ibid. 6. 


INSURANCE. 

In all treatises on insurances, and in all the cases in which the question 
has arisen, the principle is, that a misrepresentation which is material to 
the risk, avoids the policy. Jbid. 449. 

INSURANCE AGAINST FIRE. 

1. The material inquiry is, does the offer for insurance state truly the interest 
of the assured in the property to be insured? ‘The offer describes the 
property as belonging to Lawrence & Poindexter, and states it after- 
wards to be thea stone mill. It contains no qualifying terms, which 
should lead the mind to suspect that their title was not complete and 
absolute. The title of the assured was subject to contingencies, and 
was held under contracts which had become void by the non-perform- 
ance of the same. This Court is of opinion, that a precarious title, de- 
pending for its continuance on events which might or might not hap- 
pen, is not such a title as is described in this offer for insurance; 
construing the words af that offer as they are fairly to be understood. 
Ibid. 48. 

2. The contract for insurance against fire, is one in which the underwriter 

generally aets on the representation of the assured ; and that represen- 

tation ought consequently to be fair, and to omit nothing which it is 
material to the underwriter to know. It may not be necessary that the 
person requiring insurance should state every incumbrance on his pro- 
perty, which it might be required of him to state if it was offered for sale ; 
but fair dealing requires that he should state every thing which might 
influence the mind of the underwriter in forming or declining the con- 

tract. TJbid. 49. 

3. What will not constitute a waiver of the preliminary proof of loss, which 

the assured is bound by the policy to produce. Ibid. 53. 

4, Construction of a policy of insurance against loss by fire.. Ibid. 56. 


JURISDICTION. 
1. The 11th section of the act of 1789, must be construed in connexion with 
and in conformity to the constitution of the United States. By this 
latter, the judicial power does not extend to private suits in which an 





















































INDEX. 
JURISDICTION. 


alien is party, unless a citizen be the adverse party ; and it is indispen- 
sable to aver the citizenship of the defendants, to show, on the record, 
the jurisdiction of the court. Jackson vs. Twentyman. 136. 

2. When the proceedings of a court of competent jurisdiction are brought 
before another court collaterally, they are by no means subject to all 
the exceptions which might be taken to them ona direct appeal.. The 
general and well settled rule of law in such cases is, that when the 
proceedings are collaterally drawn in question, and it appears on the 
face of them, that the subject matter was within the jurisdiction of the 
court, they are voidable only. The errors and irregularities of any suit 
are to be corrected by some direct proceeding, either before the same 
court to set them aside, or in an appellate court. If there is a total 
want of jurisdiction, the proceedings are void, and a mere nullity, and 
confer no right, and afford no justification, and may be rejected when 
collaterally drawn in question. Thompson vs. Tolmie. 163. 

The decision of this Court in Elliott vs. Piersol, (1 Peters, 340,) was 
was not intended to decide any thing at variance with the principles 
established in this case. Jbid. 168. 


ad 


4. When the jurisdiction of the court on the subject, under whose. authority 
lands have been sold, appears on the face of the proceedings ; its errors 
or mistakes, if any were committed, cannot be corrected or examined 
when brought up collaterally. ZU 





1. 169. 
5. The value of the interest a guardian has in the minor’s estate, is not the 


value of the estate, but th {hi { 


t of the office of guardian. This is of no pee 


cuniary value, exce} 


t so far as it affords a compensation for labours and 
services; and in a controversy between persons claiming adversely as 
guardi ins, having no distinet interest of their own, it cannot be considered 
as amounting to a sufficient sum to authorise an appeal to the Court, from 
a circuit court of the district of Columbia. Ritchie vs. Afauro etal. 243. 


} } ] 


y decided, that to sustain its jurisdiction in ap- 


6. This Court has frequent 


peals and writs of error, it is not necessary to state, in terms, upon the 
record, that the constitution, or a law: of the United States was drawn 


in question. It is sufficient to bring the case within the provisions of 
the 25th section of the judicial act, if the record shows that the consti- 
tution or a law of the United States must have been misconstrued, or 
the decision could not have been made ; or that the constitutionality of 
a state law was questioned, and the decision was in favour of the party 
claiming under such law. Wilson et al. vs. The Black Bird Creek 
Marsh Company. 250. 

7. In an action for money had and received for the recovery of the amount 
of a deposit made in the bank of the commonwealth of Kentucky, aet- 
ing under an act of incorporation passed by the legislature of that state, 
the defendant pleaded to the jurisdiction, on the ground that the state 
of Kentucky alone was the proprietor of the stock of the bank; for which 
reason it was insisted that the suit was virtually against a sovereign state. 
The Court are of opinion that the quastion is no longer open here. The 
ease of the United States Bank vs. The Planters Bank of Georgia, 9 
Wheaton, 904, wasa much stronger case for the plaintiffs in error than 
the present; for there the state of Georgia was not only a proprietor, 


but a corporator. Here the state is not acorporator, since by the terms 


se 
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of the act incorporating this bank, “ the president and directors” alone 
constitute the body corporate, the metaphysical person liable to suit. 
Hence by the law of the state itself, it is excluded from the character 
of a party in the sense of thislaw when speaking of a corporation. It 
may be added to the reasons which influenced the Court in their opin- 
ion, in the case of The Bank of the United States vs. The Planters 
Bank of Georgia, that if a state did exercise the powers in and over a 
bank, or impart to it its sovereign attributes, it would be hardly possible 
to distinguish the issue of the paper of such a bank, from a direct issue 
of bills of credit ; which violation of the constitution, no doubt, the state 
here intended to avoid. Bank of the Commonwealth of Kentucky 
vs. Wister etal. 324A. 


8. The bills of a bank were, payable to an individual or bearer, and in the ac- 


tion upon the bills there was no averment of the citizenship of the per- 
son to whom the bills are payable, and they might therefore have been 
payable, in the first instance, to a party not competent to sue in the 
courts of the United States. This Court has uniformly held that a note 
payable to bearer is payable to any body, and is not affected. by the dis- 
abilities of the nominal payee. Jbid. 326. 


9. Objections to the jurisdiction of this Court have been frequently made, 


10. 


11. 


on the ground that there was nothing apparent on the record to raise 
the question whether the court from which the case had been brought, 
had decided upon the constitutionality of a law, so that the case was 
within the provisions of the 25th section of the judiciary act of 1789. 
This has given occasion for a critical examination of the section, which 
has resulted in the adoption of certain principles of construction appli- 
cable to it. One of .those principles is, that if the repugnancy of a 
statute of a state, to the constitution of the United States, was drawn 
into question, or if that question was applicable to the case, this Court 
has jurisdiction of the cause; although the record should not in terms 
state a misconstruction of the constitution of the United States ; or that 
the repugnancy of the statute of the state, to any part of that constitu- 
tion, was drawn into question. Satterlee vs. Matthewson, 409. 
The power of this Court to revise the judgment of state tribunals, de- 
pends on the 25th section of the judiciary act. That section enacts 
** that a final judgment or deeree in any suit in the highest court of law 
or equity of a state, in which a decision in the suit could be had,” 
where is drawn in question the validity of a statute, or of an authority 
exercised under any state, on the ground of their being repugnant to 
the constitution, treaties or laws of the United States, and the decision 
is in favour of their validity, ‘“‘ may be re-examined, and reversed or 
affirmed in the Supreme Court of the United States.” Weston et al. 
vs. The City Council of Charleston. 463. 

The city council of Charleston, exercising an authority under the state 


.of South Carolina, enacted an ordinance, by which a tax was imposed 


on the six and seven per cent. stock of the United States ; and in the 
court of common pleas of the Charleston district, an application was 


made fora prohibition to restrain them fiom levying the tax, on the 
ground that the ordinance violated the constitutien of the United States. 
The prohibition was gianted, and the proceedings in the case were re- 
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moved to the constitutional court, the highest court of law of the state ; 

and in that court it was held that the ordinance did not violate the con- 

stitution of the United States, and a writ of error was prosecuted on 
this decision to this Court. Held, that the question decided by the 
constitutional court, was the very question on which the revising power 

of this Court is to be exercised. Ibid. 464. , 

A writ of error to this Court may be prosecuted, where, by the judgment 

of the highest court of the state of South Carolina, a prohibition issued 

in a state court, to prevent the levying of a tax which was imposed by 

a law repugnant to the constitution of the United States, was refused 

by the state courts on the ground that the law was not so repugnant 

to the constitution. Jbid. 464. 

The term suit is certainly a very comprehensive one, and is understood 

to apply to any proceeding in a court of justice, in which an individual 

pursues that remedy in @ court of justice which the law affords him. 

Ibid. 464. 

. The words “ final judgment,” in the 25th section of the judiciary act, 

must be understood in the section under consideration as applying to 

all judgments and decrees which determine the particular cause; and 
itis not required that such judgments shall finally decide upon the 
rights which are litigated, that the same shall be within purview of the 

section. Ibid. 464. 

5. A motion to dismiss a suit for want of jurisdiction, applies solely to cases 

where this Court has not jurisdiction of the cause; and not where the 

circuit court has exceeded its proper jurisdiction in the particular case. 

Canter vs. The American and Ocean Insurance Company. 554. 

}. By the law of Mississippi, the assignee of a chose in action may insti- 
tute a suit in his own name. When therefore an executor, having 
proved the will of his testator, in Kentucky, had assigned a promissory 
note due to the estate by a citizen of Mississippi; the suit was well 
brought by the assignee, without any probate of the will in that state. 
Harper vs. Butler. 2539. 

. When there is no change of the parties to a suit, during its progress, a 
jurisdiction depending on the condition of the parties, is governed by 
that condition as it was at the commencement of the suit. Conolly et 
al. vs. Taylor. 565. 

3. If an alien should sue a citizen, and should omit to state the character 
of the parties in the bill, though the Court could not exercise jurisdic. 
tion while the defect in the bill remained, yet it might, as is every day’s 
practice, be corrected at any time before the hearing, and the Court 
would not hesitate to decree in the cause. Jbid. 565. 

. The suit was originally instituted by aliens and a citizen of the United 
States as complainants, against the defendants, citizens of the United 
States. In the progress of the cause, and before the final hearing, the 
name of the citizen of the United States who was one of the plaintiffs, 
was struck out and he was made a defendant by the Court. It was 
held: The substantial parties, plaintiffs, those for whose benefit the 
decree is sought, are aliens, ahd the Court has original jurisdiction be- 
tween them and all the defendants. But they prevented the exercise 
of this jurisdiction by uniting with themselves a person between whom 

and one of the defendants the Court could not take jurisdiction: strike 
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out his name as a complainant, and the impediment is removed to the 
exercise of that original jurisdiction’which the Court possessed between 
the alien parties, and all the citizen defendants. There is no objection, 
founded on convenience or law, to this course. Jbid. 565. 


KENTUCKY. 
The law of Kentucky relative to the liabilities of indorsers on promissory 


notes, and the mode of enforcing the same. Zhe Bank of the United 
States vs. Weisiger. 331. 


LANDLORD AND TENANT. 

Every demise between landlord and tenant in respect to matters in which 
the parties are silent, may be fairly open to explanation by the general 
usage and custom of the country, or of the district where the land lies. 
Every person, under such circumstances, is supposed to be conusant of 
this custom, and to contract with a tacit reference to it. Van JVess vs. 
Pacard. 148. 


LOUISIANA. 

1. By the treaty of St Udefonso, made on the Ist of October 1800, Spain 
ceeded Louisiana to France; and France, by the treaty of Paris, signed 
the 30th of April 1803, ceded it to the United States. Under this treaty 
the United States claimed the countries between the Iberville and the 
Perdido. Spain contended that her cession to France comprehended 
only that territory which at the time of the cession was denominated 
Louisiana, consisting of the island of New Orleans, and the country 
which had been originally ceded to her by France, west of the Missis- 
sippi. The land claimed by the plaintiffs in error, under a grant from 
the crown of Spain, made after the treaty of St Ildefonso, lies within 
the disputed territory ; and this case presents the question, to whom did 
the country between the Iberville and Perdido belong after the treaty of 
St Ildefonso? Had France and Spain agreed upon the boundaries of 
the retroceded territory, before Louisiana was acquired by the United 
States ; that agreement would undoubtedly have ascertained its limits. 
But the declarations of Franee, made after parting with the province, 
cannot be admitted as conclusive. In questions of this character, po- 
litical considerations have too much influence over the conduct of na- 
tions, to permit their declarations to decide the course of an indepen- 
dent government, in a matter vitally interesting to itself. Foster et al. 
vs. Veilson. 306. 

2. Ifa Spanish grantee had obtained possession of the land in dispute so as 
to be the defendant, would a court of the United States maintain his 
title under a Spanish grant, made subsequent to the acquisition of Lou- 
isiana, singly on the principle that the Spanish construction of the treaty 
of St Ildefonso was right, and the American construction wrong? Such 
a decision would subvert those principles which govern the relations 
between the legislature and judicial departments, and mark the limits 
ofeach. Jbid. 309. 

3. The sound construction of the Sth article of the treaty between the United 
States and Spain, of the 22d of February 1829, will not enable the 
Court to apply its provisions to the case of the plaintiff. Jbid. 314. 
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A. The article does not declare that all the grants made by his catholic ma- 
jesty before the 24th of January 1318, shall be valid to the same extent 
as if the ceded territories had remained under his dominion. It does 
not say that those grants are hereby confirmed. Had such been its lan- 
guage, it would have acted directly on the subject, and it would have 
repealed those acts of congress which were repugnant to it; but its lan- 
guage is that those grants shall be ratified and confirmed to the persons 
in possession, &c. By whom shall they be ratified and confirmed? This 
seems to be the language of contract; and if it is, the ratification and 
contirmation which are promised must be the act of the legislature. 
Until such act shall be passed, the Court is not at liberty to disregard 
the existing laws on the subject. Ibid. 314. 


LANDS AND LAND TITLES. 

1. The act of the legislature of Maryland, relative to a devise of the real 
estate of intestates in certain cases, in directing the commissioners 
when to give deeds to purchasers, has this general provision: that the 
commission and proceedings thereon shall be recited in the preamble 
of the deed. It certainly could not have been intended that the com- 
mission, and all the proceedings, should be set out in hee verba. If 
the substance of the proceedings is recited, it is sufficient. Thompson 
vs. Tolmie. 167. 

2. The law appears to be settled in the states, that courts will go far to sus- 
tain bona fide titles acquired under sales made by statutes regulating 
sales made by order of orphans’ courts. Where there has been a fair sale, 
the purchaser will not be bound to look beyond the decree, if the facts 
necessary to give the court jurisdiction appear on the face of the pro- 
ceedings. Ibid. 167. 

3. An entry was made in the land office of Kentucky, of one thousand acres, 
in the name of “ John Floyd’s heirs,”’ without naming the persons who 
were the heirs. Upon an objection to the validity of the entry, the 
court said: that substituting a legal description, which cannot be mis- 
understood, for the more definite description by the proper names of 
the persons who are the heirs, was not of such substantial importance 
as to vitiate the transaction. Hunt vs. Wickliffe. 208. 

4, An entry was made “so as to join the settlements on the north east and 
south sides thereof, so as to run into the old military surveys which 
are legal.”” The old military surveys formed together a parallelogram, 
and adjoined the lands intended to be described by the entry. It was 
objected that the limitation on the entry, ‘* so as not to run into the old 
surveys which are legal,” rendered the whole entry so uncertain as to 
make it void. Ibid. 208. 

5. The rules, which are settled in Kentucky, would require that this entry, 
had the restriction respecting the military surveys been omitted, should 
be surveyed equally on the north east and south side of the settlement, 
the whole land to be included by rectangular lines. The old military 
survey must, therefore, be so contiguous to the settlement, as to stop 

one or two of those lines. A subsequent locator knows where to look 
for them, and the testimony in the cause informs us that he would en- 
counter no difficulty in finding them. ‘ We consider the last words 
* which are legal,’ merely as an aflirmance that they are so, not as leav- 
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ing it doubtful; and consequently that they make no change in the en- 
try.” Ibid. = 209. 

It is well settled, both in the court of Kentucky and in this Court, that 
a possession which will bar an ejectment, is also a bar in equity. Ibid, 
212. 

Each of the parties held in possession, distinet parts of the land in contro- 
versy. In this state of things it is well settled, that the party having 
the better right, is in constructive possession of all the land not occu- 
pied, in facet, by his adversary. Ibid. 212. 

Undoubtedly, the presumption is in favour of the validity of every grant 
issued in the forms prescribed by law ; and it is incumbent on him who 
controverts it to support his objections. The whole burthen of proof 
lies on him. But if his objections depend on facts, those facts must be 
submitted toa jury. If opposing testimony be produced, that testimony, 
also, must be laid before the jury ; and the court may declare the law 
upon the fact, but cannot declare it on the testimony. Patterson’s 
lessee vs. Jenks. 227. 

In the nature of things, we perceive no reason why the grant of the land 
in controversy should be good for land which it might lawfully pass ; 
and void as to that part of the tract for the granting of which the office 
had not been open. It is every day’s practice to make grants for lands 
which have in part been granted to others. It has never been sug 
gested, that the whole grant is void, because a part of the land was not 
grantable. Ibid. 235. 

The principle, that a patent conveying lands lying partly within, and 
partly without the territory retained by the Indians, was void as to so 
much as lay within it, and valid for the residue, was settled by this 
Court in the case of Danforth vs. Wear, 9 Wheaton, 673. This deci- 
sion was made on a patent depending on the statutes of North Carolina, 
which contain prohibitions at least as strong as those of Georgia. 
Ibid. 236. 

Under the statute of limitations of Tennessee, of seventeen hundred and 
ninety-seven, a possession of seven years is a protection only when 
held under a grant, or under valid mesne conveyances, or a paper title, 
which are legally or equitably connected with a grant ; and a void deed 
is not such a conveyance as that a possession under it will be protected 
by the statute of limitations. Lessee of Powell vs. Harman. 
Louisiana. 

The lands north west of the river Ohio, between the rivers Scioto and 
Little Miami, lying west of Ludlow’s line, east of Roberts’s line and 
south of the Indian boundary, reserved by Virginia, in her deed of ces- 
sion to the United States of March 1784, for the satisfaction of the mi- 
litary bounties Virginia had promised, were not, prior to 1810, by any 
legislative acts of the government of the United States, withdrawn from 
appropriation under and by virtue of Virginia military land warrants. A 
patent issued on the 12th of October I812, founded upon a military 


land warrant, for land within the reserved lands, is valid against a claim- 
anit of the same land, holding under a sale made by the United States. 
Reynolds vs. M’Arthur. 17, 

14. Proceedings for the sale of the real estate of an intestate, for the payment 
of debts, were commenced before the repeal of the act of the legislature 






































INDEX. 
LANDS AND LAND TITLES. 


of Ohio, entitled “* A law for the settlement of intestates’ estates.’ The 
administrators, notwithstanding the repeal, went on to sell the land, and 
appropriate the proceeds to thie discharge of the debts of the intestate. 


Held, that the sale was void. The Bank of Hamilton vs. Dudley’s 
heirs. 492. 


MARRIAGE SETTLEMENT. 

1. A marriage settlement provided that the trustees, after the death of the 
husband, should stand possessed of a bond executed to them by the 
husband, and of the sum of $37,038 to be received by them; upon 
trust to place out the same when it shall come into their hands, at in- 
terest, on freehold securities, or invest it, or any part of it, in the pur- 
chase of stock of the United States of North America, or bank stock 
there, with the approbation of the wife; and to call in and replace the 
same, and reinvest the same and the produce thereof, from time to time, 
upon or in such securities, ar stock, with the approbation of the wife. 
English et al. vs. Forall. 595. 

2. It is not an unreasonable interpretation to say, that the wife, who sur- 
vived the husband, was to have a controlling agency, within the limi- 
tation prescribed by the contract. She has not an arbitrary and unli- 
mited discretion. The investment is restricted to three objects: freehold 
securities, United States stock, or bank stock; and the trustees are not 
authorised to make any other investment. The trustees are bound to 
make the investment in any one of the funds mentioned, which the 
wife might request or direct. Jbid. 609. 

3. The husband by his will confirmed the marriage settlement, and he 
further declared, “ that if the sum of $37,038 secured to be paid to the 

trustees should at any time be found insufficient to raise and bring into 

the hands of the trustees the clear annual sum of $2,222.22, the an- 
nuity secured to be paid to his wife by the setilement, then the trustees 
of his will shall, from time to time, transfer to themselves, as trustees 
of the settlement, out of the residuum of his estate, such sum or sums 
of money as may, from time to time, be found necessary to make up 
any deficiency there may happen to be between the current amount of 
the interest and produce of the principal sum, and the amount of the 
annuity : so that, in no event, less than $2,222.22 shall be raised annu- 

ally for his wife, or for her benefit in the United States. Jbid. 610. 

1. The personal estate of the husband, exclusive of* the sum placed in the 
hands of the trustees of the annuity, was so invested as to produce six 
per centum per annum, and the direction of the wife to keep invested 

in six per cent. stock of the United States the $37,038, produced a 

deficiency in the annuity, which she claimed to have made up from the 

residuary estate. The wife has a right to claim this deficiency to be so 

made up. Ibid. 610. 


PARTIES. 

When there is no change of the parties to a suit, during its progress, a juris- 

diction depending on the condition of the parties is governed by that 

condition as it was at the commencement of the suit. Conolly vs 
Taylor. 565. 

Vou. Il.—4 Q 





INDEX. 


PARTNER AND PARTNERSIIP. 


1. Third persons are not bound to inquire whether the partner with whom 


they are contracting is acting on the partnership account, or for his in- 
dividual advantage. The interest of the partner in the joint stock of the 
concern, and his consequent authority to use the partnership name, 
raises a presumption that the contract was made for joint account; 
which is sufficient to bind the firm, unless to the contrary be shown; 
and that the person with whom the partner deals had notice, or reason 
to believe that the former was acting on his separate account. Le Roy 
vs. Johnson. 198. 


2. Where in the articles of partnership no name of the firm was mentioned 


as agreed upon, and the concern went into operation under the articles, 
the books being kept, and the bills and accounts relating to their trans- 
actions being made out at their warehouse, in the name of “ Hoffman 
& Johnson ;” it cannot be questioned but that a name thus assumed, 
recognised, and publicly used, became the legitimate name and style of 
the firm; not less so, than if it had been adopted by the articles of 
partnership. Ibid. 199. 


3. Where a bill of exchange was drawn by A., after the dissolution of his 


partnership with B., and the proceeds of the bill went to pay, and did 
pay, the partnership debts of A. & B., which A. on the dissolution of 
the firm had assumed to pay; the holder of the bill after its dishonour 
can have no claim on B. in consequence of the particular appropriation 
of the proceeds of the bill. Jbid. 199. 


4. It is admitted, that if one of the partners contracted with a third person, 


in the name of the firm after the dissolution, but that fact not made 
public, or known by such third person, the law considers the contract 
as being made with the firm, and on their credit. But if the partner 
deal with another in his individual name, and upon his sole responsibi- 
lity, without even an allusion to the partnership, it was unimportant to 
that other to know that the partnership was dissolved, since he was 
dealing, not with the firm, and upon their credit, but with the indivi- 
dual with whom he was acting, upon his own credit. Ibid. 200. 


PATENTS AND PATENT RIGIITS. 


It has not, and indeed it cannot be denied, that an inventor may aban- 
don his invention, and surrender or dedicate it to the public. This in- 
choate right, thus gone, cannot afterwards be resumed at his pleasure ; 
for when gifts are once made to the public in this way, they become 
absolute. The question which generally arises on trials is a question of 
fact, rather than of law ; whether the acts or acquiescence of the party, 
furnish, in the given case, satisfactory proof of an abandonment, or de- 
dication of the invention to the public. Pennock et al. vs. Dialogue. 16. 


It is obvious, that many of the provisions of our patent act, are deriyed 


from the principles and practice which have prevailed in the construc- 
tion of the law of England in relation to patents. Jbid. 18. 


3%. Where English statutes, such for instance as the statute of frauds, and 


the statute of limitations, have been adopted into our own legislation ; 
the known and settled construction of those statutes by courts of law, 
has been considered as silently incorporated into the acts ; or has been 
received with all the weight of authority. This is not the case with 
the English statute of monopolies, which contains an exception, on 
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which the grants of patents for inventions have issued in that country. 
The language of that clause in the statute is not identical with the pa- 
tent law of the United States ; but the construction of it adopted by the 
English courts, and the principles and practice which have long regu- 
lated the grants of their patents, as they must have been known, and 
are tacitly referred to in some of the provisions of our own statute, af- 
ford materials to illustrate it. Jbid. 18. 

4, The true meaning of the words of the patent law, “ not known or used 
before the application ;” is, not known or used by the public, before the 
application. Ibid. 19. 

5. If an inventor should be permitted to hold back from the knowledge of 
the public the secrets of his invention; if he should, for a long period 
of years, retain the monopoly, and make and sell his invention publicly ; 
and thus gather the whole profits of it, relying upon his superior skill 
and knowledge of the structure; and then, and then only, when the 
danger of competition should force him to procure the exclusive right, 
he should be allowed to take out a patent, and thus exclude the public 
from any further use, than what should be derived under it, during his 
fourteen years ; it would materially retard fhe progress of science and 
the useful arts ; and give a premium to those who should be least prompt 
to communicate their discoveries. Ibid. 19. 

6. If an invention is used by the public, with the consent of the inventor, at 
the time of his application for a patent; how can the Court say, that 
his case is nevertheless such as the act wasintended to protect? If such 
a public use is not a use within the meaning of the statute; how can 
the Court extract the case from its operation, and support a patent, 
when the suggestions of the patentee were not true ; and the conditions, 
on which alone the grant was authorised, do not exist? Jbid. 21. 

7. The true construction of the patent law is, that the first inventor cannot 
acquire a good title to a patent, if he suffers the thing invented to go 
into public use, or to be publicly sold for use, before he makes applica- 
tion fora patent. This voluntary act or acquiescence in the public sale 
or use, is an abandonment of his right; or rather, creates a disability to 
comply with the terms and cenditions of the law; on which alone the 
secretary of state is authorised to grant hima patent. Ibid. 28. 


POSSESSION OF LANDS. 
Each of the parties held in possession distinct parts of the land in controversy. 
In this state of things it is well settled, that the party having the better 
right, is in constructive possession of all the land not occupied, in fact, 
by his adversary. Hunt vs. Wickliffe. 212. 


PRACTICE. 
1. Bills of exceptions. 
2. Re-argument. : 
3. Where the appellee had died after the commencement of the term, and 
the Court not knowing his decease had decided upon the case, after ar- 
gument, the Court ordered the deeree to be entered as of the first day 
of the term. The Bank of the United States vs. Weisiger. 481. 
4. Where an appeal from the circuit court to this Court was prayed by a 
number of the defendants, and one only executed the proper appeal 












































724 INDEX. 
PRACTICE. I 


bond, the objection to the proceeding ought to have been taken by way 
of preliminary motion to dismiss the appeal for irregularity, on account of 
the failure to give the proper appeal bond. Mandeville vs. Riggs. 490. 

2. The declaration purported to count upon sixty-eight bills of the bank of 
the commonwealth of Kentucky, and it appeared that one of the bills 
had been omitted to be described, so that the declaration made out a 
less sum than the writ claimed or the judgment gave. The defendants 
in error, plaintiffs below, moved for leave to cure the defect by enter- 
ing a remittitur of the amount of the bill so omitted and damages pro 
tanto. This Court thinks itself authorised to make a precedent in fur- 
therance of justice, whereby a more convenient practice may be intro- 
duced, and to allow the party to enter his remittitur; but on payment of 
the costs of the writ, if error is prosecuted no further after such amend- 
ment made. Bank of the Commonwealth of Kentucky vs. Wister 
etal. 329. 


PROMISSORY NOTE. 

1. The notary public, after the note became due, called at the house of the 
indorser who resided in the city of Cincinnati, which he found shut up, 
and the door locked ; and on inquiry of the nearest resident, he was in-- 
formed that the indorser and family had left town on a visit; whether 
for a day, week, or month, he did not know nor did he inquire. He 
made use of no further diligence to ascertain where the indorser had 
gone, or whether he had left any person in town to attend to his busi- 
ness. He left a notice at the house of a person adjoining, with a re- 
quest to hand it to the indorser when he should return. Held, that 
this was sufficient diligence on the part of the holders of the note, to 
charge the indorser. Williams vs. The Bank of the United States. 
100. 

2. The general rule of law applicable to this subject, has long been settled; 

that to enable the holder of a bill of exchange or promissory note, to 

charge the indorser, it is incumbent on him to prove that timely notice 
of the dishonour of the bill, or of the non-payment of the note, was 
given to the indorser ; or if this could not be done, he must excuse the 
omission by showing that due diligence had been used to give such 

notice. Jbid. 101. 

3. If the parties reside in the same city or town, the indorser must be per- 
sonally notified of the dishonour of the bill or note; either verbally, or 
in writing; or a written notice must be left at his dwelling house or 
place of business. Either mode is sufficient, but one or other must be 
observed, unless it is prevented by the act of the party entitled to the 
notice. JIJbid. 101. 

4. The holder of a bill or promissory note, in order to entitle himself to call 
upon the drawer or indorser, must give notice of its dishonour to the 
party whom he means to charge. But if, when the notice should be 
given, the party entitled to it should be absent from the state, and has 
left no known agent to receive it; if he abscond, or has no place of re- 
sidence which reasonable diligence used by the holder can enable him 
to discover, the law dispenses with the necessity of giving regular no- 
tice. Ibid. 102. 

5. Where the parties reside in the same city or town, the notice should be 
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given at the dwelling house, or place of business, and the duty of the 
holder does not require him to give the notice at any other place. 
Ibid. 102. 

6. C. the indorser of the note, at the time it fell due, lived in a house in 
Georgetown, except the lower front room, which was occupied sepa- 
rately, as-a store, by one of his sons. There was a separate entrance 
to the dwelling part of the house through an alley or passage, apart 
from the store, which led to the upper rooms, and back buildings, and 
yard of the house. The son of C. who occupied the store, had a dwell- 
ing house separate from the store. C. was at that time post master of 
Georgetown, and kept the post office in another part of the town; where 
he usually transacted his private business as well as that of his office. 
C. had no concern in his son’s store, but he was frequently about the 
door. Until he took charge of the post office, which was a year before 
the note fell due, written communications and notices for him were 
sometimes left at the store, and were carried by another of his sons, 
unless when he forgot it, to him. After C. took possession of the post 
office, if notices had been left at the store for C., the bearer of them 
would have been directed to take them to the post office ; or they would 
have been delivered to him by his son at the post office, if recollected, 
or if they had been seen when left at the store. The notary stated that 
he believed the notice of non-payment of the note was left at the store, 
because he thought that he had frequently notices to give to the de- 
fendant, and was in the habit of leaving them at the store, and he never 
had been in the dwelling house, or in the passage or alley. Held, that 
this notice was not sufficient of non-payment of the note, to charge C. 
with a liability to pay the note. The Bank of the United States vs. 
Corcoran. 121. 

7. If notice of the non-payment of a note, although left at an improper 
place, was nevertheless, in point of fact, received in due time by the 
indorser, and so proved, or could from the evidence in the cause be 
properly presumed by the jury ; it is sufficient in point of law to charge 
the indorser. Ibid. 132. 

8. The law in Kentucky is settled, as it is in Virginia and in this Court; 
that upon Virginia contracts by indorsement of promissory notes, every 
reasonable effort must be made to recover of the drawer by suit, before 
the assignee can have recourse against the assignor or indorser. The 
Bank of the United States vs. Weisiger. 247. 

9. It is upon the question, what constitutes such diligence, that all the dif- 
ficulties arise in suits upon these contracts. And certainly this Court 
cannot be called upon to carry the obligations imposed upon assignees 
on this point, further than the state courts have already extended them. 
Ibid. 348. 

10. What will be considered a sufficient compliance with the requisitions of 
the laws of Kentucky, imposing diligence in the prosecution of a suit 
against the drawer of a note, by the indorsee, in order to charge a prior 
indorser. Ibid. 348. 

11. The discharge of an insolvent under the statutes, is the most satisfactory 
evidence of insolvency. After such discharge, it is not required that 
process of execution shall be issued against the party, in order to con- 

form to the injunction of diligence. Jbid. 349. 
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The evidence in the case was, that the day when the note became due, 
the bank being the holder thereof, and it being payable there, after the 
usual banking hours were over it was delivered to a notary by the offi- 
cers of the bank, they informing him at the time that there were no funds 
there for the payment of the note. This was a sufficient proof of due 
demand of payment. The Bank of the United States vs. Carneal. 549, 
When a note is payable at a bank, it is not necessary to make any per- 
sonal demand upon the maker elsewhere. It is his duty to be at the 
bank within the usual hours of business to pay the same, and if he omits 
so to do, and a demand is there made of payment by the holder within 
those hours, and it is refused or neglected to be made, the holder is en- 
titled to maintain his action for such dishonour. Jbid. 549. 
It is difficult to lay down any universal rule as to what is due diligence 
in respect to notice to indorsers. Many cases must be decided upon 
their own particular circumstances, however desirable it may be, when 
practicable, to lay down a general rule. IJbid. 551. 


. When notice is sent by the mail, it is sufficient to direct it to the town 


where the party resides, if it is a post town; if it is not, then to the post 
office or post town nearest to his residence, if known. But the rule, 
as to the nearest post office, is not of universal application ; for if the 
party is in the habit of receiving his letters at a more distant post office, 
or througlta more circuitous route, and the fact is known to the person 
sending notice, notice sent by the latter mode will be good. And where 
the party is in the habit of receiving his letters at various post offices, 
to suit his own convenience or business, it may be sufficient to send it 
toeither. Jbid. 551. 

A suggestion was made at the bar, that the letter to the indorser, stating 
the demand and dishonour of the note, is not sufficient, unless the party 
sending it also informs the indorser that he is looked to for payment. 


* But where such notice is sent by the holder, or by his order, it neces- 


sarily implies such a responsibility over. Ibid. 552. 

Bills of exchange drawn in one state of the union, on persons living in 
another state, partake of the character of foreign bills, and ought to be so 
treated in the courts of the United States. Buckner vs. Finley. 586. 


RE-ARGUMENT. 


The Court refused to hear a re-argument upon a point decided in the case of 


Fullerton et al. vs. The Bank of the United States, 1 Peters, 612, that 
the act of the legislature of Ohio, relative to proceedings against parties 
to promissory notes, had been well adopted as a rule of practice in the 
courts of the United States for the state of Ohio. Williams vs. The 
Bank of the United States. 106. 


SLAVE. 


1. The act of the legislature of Maryland, passed in 1796, ch. 47, sec. 13, de- 
clares “ that all persons capable in law to make a valid will and testa- 
ment, may grant freedom to, and effect the manumission of any slave 
or slaves belonging to such person or persons, by his, her, or their last 
will and testament, and such manumission of any slave or slaves may 
be made to take eflect at the death of the testator or testators, or at 
such other period as may be limited in such last will and testament; 
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provided always, that ng manumission by last will and testament shall 
be effectual to give freedom to any slave or slaves, if the same shall be 
to the prejudice of creditors, nor unless the said slave or slaves shall be 
under the age of forty-five years, and able to work and gain a suffi- 
cient maintenance and livelihood at the time the freedom given shall 
commence.” The time of freedom of the appellee in this case, com- 
menced when he was about eleven years old. Held, that his manu- 
mission by will was valid. Le Grand vs. Darnall. 664. 

2. The court of appeals of Maryland, has decided that a devise of property 
real or personal by a master to his slave, entitles the slave to his freedom 
by necessary implication. This Court entertains the same opinion. 
Ibid. 670. 


SPAIN. 


1. Louisiana. 
2. Treaties. 


STATE LAWS. 

1. Where the question upon the construction of the statute ofa state rela- 

tive to real property, has been settled by any judicial decision in the 

state where the land lies; this Court, upon the uniform principles 

adopted by it, would recognise that decision as a part of the local law. 
Gardner vs. Collins. 58. 

2. Construction of the law of descents of Rhode Island. Jbid. 58. 

3. The act of the legislature of Maryland, relative to a devise of the real 
estate of intestates in certain cases, in directing the commissioners 
when to give deeds to purchasers, has this general provision; that the 
commission and proceedings thereon shall be recited in the preamble 
of the deed. It certainly could not have been intended that the com- 
mission, and all the proceedings, should be set out in hee verba. If 
the substance of the proceedings is recited, it is sufficient. Thompson 
vs. Tolmie. 167. 

1. The law appears to be settled in the states, that courts will go far to sus- 
tain bona fide titles acquired under sales made by statutes regulating 
sales made by order of orphans’ courts. Where there has been a fair 
sale, the purchaser will not be bound to look beyond the decree, if the 
facts necessary to give the court jurisdiction appear on the face of the 
proceedings. Jbid. 167. 

5. The law of Kentucky authorises their courts of chancery to make decrees 

against absent defendants, on the publication of an order for two 

months successively in some paper authorised to make the publication, 
and on fixing it up at certain public places, prescribed by the act. 

This publication is considered as a constructive service of the process. 

The supreme court of Kentucky has decided that the publication must 

be continued for two calendar months. Hunt vs. Wickliffe. 214. 

6. Construction of the provisions of the treaties with the Indians, made by the 
state of Georgia relative to boundaries ; and of the acts of the legislature 
of that state, relative to grants of land within its territorial limits, and 
which were not within the Indian boundary line, as defined by the 
treaties and as recognized by those acts. Patterson’s lessee vs. 

Jenks, 229. 
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7. If the state of Georgia have construed their treaty with the Cherokee 
Indians, by any subsequent acts manifesting an understanding of it; 

this Court would not hesitate to adopt that construction. Jbid. 230, 

8. If the state of Georgia has practically settled the limits of Franklin 
county, such settlement ought to have been conclusive on the circuit 
court. Ibid. 232. 

9. Under the statute of limitations of Tennessee, of seventeen hundred 
and ninety-seven, a possession of seven years is a protection only when 
held under a grant, or under valid mesne conveyances, or a paper title, 
which are legally or equitably connected with a grant; and a void deed 
is not such a conveyance as that a possession under it will be protected 

by the statute of limitations. Lessee of Powell vs. Harman. 241. 

10. This Court has frequently decided, that to sustain its jurisdiction in ap- 
peals and writs of error, it is not necessary to state, in terms, upon the 
record, that the constitution, or a law of the United States was drawn 
in question. It is sufficient to bring the case within the provisions of 
the 25th section of the judicial act, if the record shows that the consti- 
tution or a law of the United States must have been misconstrued, or 
the decision could not have been made; or that the constitutionality 
of a state law was questioned, and the decision was in favour of the 
party claiming under such law. Willson vs. The Black Bird Creek 
Marsh Company. 250. 

11. The act of the assembly of the state of Delaware, by which the con- 
struction of the dam erected by the plaintiffs was authorised, shows 
plainly that this is one of those many creeks passing through a deep 
level marsh, adjoining the Delaware, up which the tide flows for some 
distance. The value of the property on its banks, must be enhanced 
by excluding the water from the marsh, and the health of the inhabi- 
tants probably improved. Measures calculated to produce these ob- 
jects, provided they do not come in collision with the powers of the 
general government, are, undoubtedly, within those which are reserved 
to the states. But the measure authorised by this act, stops a naviga- 
ble creek, and must be supposed to abridge the rights of those who have 
been accustomed to use it. But this abridgement, unless it comes in 
conflict with the constitution, or a law of the United States, is an affair 
between the government of Delaware and its citizens; of which this 
Court can take no cognizance. Ibid. 251. 

12. S. and M. held Jand in Luzerne county, Pennsylvania, in common under 
a Connecticut title. A division of the land was made between them, 
and S. became the tenant of M. of his part of the land thus set off in 
severalty, under a lease, to be terminated on a notice of one year. S. 
afterwards obtained a Pennsylvania title to the land leased to him by 
M. and on a trial in an ejectment for the land, brought by M. against 
S., the court of common pleas of Bradford county, Pennsylvania, held 
that S. having held the land as tenant of M., could not set up a title 
against his landlord. Upon a writ of error to the supreme court of Penn- 
sylvania in 1825, it was held that “ the relation between landlord and 
tenant could nat exist between persons holding under a Connecticut ti- 
tle.” The legislature of Pennsylvania, on the 8th of April 1826, passed 

an act declaring that “ the relation of landlord and tenant should exist 
and be held as fully and effectually between Connecticut settlers and 
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Pennsylvania claimants, as between citizens of the commonwealth.” 
The case came again before the supreme court of Pennsylvania, and 
the judgment of the court of common pleas of Bradford county in fa- 
vour of M. the landlord, was affirmed ; that court having decided that 
the act of assembly of the 8th of April 1826, was a constitutional act, 
and did not impair the validity of any contract. S. brought a writ of error 
to this Court, claiming that the act of the assembly of Pennsylvania of 
the 8th of April 1526, was unconstitutional. Held, that the act was 
constitutional. Satterlee vs. Matihewson. 380. 


. Objections to the jurisdiction of this Court have been frequently made, 


on the ground that there was nothing apparent on the record to raise 
the question whether the court from which the case had been brought, 
had decided upon the constitutionality of a law, so that the case was 
within the provisions of the 25th section of the judiciary act of 1789. 
This has given occasion for a critical examination of the section, which 
has resulted in the adoption of certain principles of construction appli- 
cable to it. One of those principles is, that if the repugnancy of a 
statute of a state, to the constitution of the United States, was drawn 
into question, or if that question was applicable to the case, this Court 
has jurisdiction of the cause; although the record should not in terms 
state a misconstruction of the constitution of the United States; or that 
the repugnancy of the statute of the state, to any part of that constitu- 
tion, was drawn into question. Jbid. 409. 


There is nothing in the construction of the United States which forbids 


the legislature of a state to exercise judicial functions. Jbid. 413. 
There is no part of the constitution of the United States which applies 
to a state law which divested rights vested by law in an individual, 
provided its effect be not to impair the obligation of acontract. Ibid. 
413. 


. In the case of Fletcher vs. Peck, 6 Cranch, 87, it was stated by the 


Chief Justice, that it might well be doubted whether the nature of so- 
ciety’and of government do not prescribe some limits to the legislative 
power, and he asks, ‘* if any be prescribed, where are they to be found, 
if the property of an individual fairly and honestly acquired, may be 
seized without compensation?” It is no where intimated in that opi- 
nion, that a state statute which divests a vested right, is repugnant to 
the constitution of the United States. Jbid. 413. 

This Court can perceive no suflicient grounds for declaring that the le- 
gislature of Ohio might not repeal the law of that state by which the 
court of common pleas was authorised to direct, in a summary way, the 
sale of the lands of an intestate. ‘ Jurisdiction of all probate and tes- 
tamentary matters’? may be completely exercised without possessing 
the power to order the sale of the lands of an intestate. Such jurisdic- 
tion does not appear to be identical with that power, or to comprehend 
it. The Bank of Hamilton vs. Dudley’s heirs. 524. 


. The occupant claimant law of Ohio, which declares that an occupying 


claimant shall not be turned out of possession until he shall be paid for 
lasting and valuable improvements made by him, and directs the court 
in a suit at law, to appoint commissioners to value the same; is repug- 
nant to the seventh amendment of the constitution of the United States, 
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which declares that “in suits at common law, where the value in con- 
troversy shall exceed twenty dollars, the right of trial by jury shall be 
preserved.” The compensation for improvements is a suit at common 
law, and must be submitted toa jury. Ibid. 525. 

Admitting that the legislature of Ohio can give an occupant claimant a 
right to the value of his improvements, and authorise him to retain 
possession of the land he has improved, until he shall have received 
that value ; and assuming that they may annex conditions to the change 
of possession, which, so far as they are constitutional, must be respect- 
ed in all courts; still, the legislature cannot change radically the mode 
of proceeding prescribed for the courts of the United States, or direct 
those courts in a trial at common Jaw to appoint commissioners for the 
decision of questions which a court of common law must submit. to a 
jury. Ibid. 526. 

The inability of the courts of the United States to proceed in suits at 
common law, in the mode prescribed by the occupant law of Ohio, does 
not deprive the occupant of the benefit intended him. The modes of 
proceeding which belong to courts of chancery, are adapted to the exe- 
cution of the law; and to the equity side of the court he may apply for 
relief. Sitting in chancery it can appoint commissioners to estimate 
improvements, as well as rents and profits, and can emjoin the execution 
of the judgment at law, until its decree shall be complied with. If any 
part of the act be unconstitutional, the provisions of that part may be 
disregarded ; while full effect will be given to such as are not repugnant 
to the constitution of the state, or the ordinance of 1787. The question 
whether any of its provisions be of this description, will properly arise 
in the suit brought to carry them into effect. Ibid. 526. 


. The act of the legislature of Maryland, passed in 1796, ch. 47, sec. 13, 


declares “ that all persons capable in law to make a valid will and testa- 
ment, may grant freedom to, and effect the manumission of any slave 
or slaves belonging to such person or persons, by his, her, or their last 
will and testament, and such manumission of any slave or slaves may 
be made to take effect at the death of the testator or testators, or at 
such other period as may be limited in such last will and testament; 
provided always, that no manumission by last will and testament shall 
be effectual to give freedom to any slave or slaves, if the same shall be 
to the prejudice of creditors, nor unless the said slave or slaves shall be 
under the age of forty-five years, and able to work and gain a suffi- 
cient maintenance and livelihood at the time the freedom given shall 
commence.” The time of freedom of the appellee in this case, com- 
menced when he was about eleven yearsold. Held, that his manumis- 
sion by will was valid. Le Grand vs. Darnall. 664. 

The court of appeals of Maryland, has decided that a devise of property 
real or personal by a master to his slave, entitles the slave to his free- 
dom by necessary implication. This Court entertains the same opin- 
ion. Ibid. 670. 


. This being a suit upon a local statute, giving a particular remedy, in the 


nature of a foreign attachment, against garnishees, who possess goods, 
effects, or credits of the principal debtor; the decisions which have 
been made on the construction of that statute by the state court of Mas- 
sachusetts, are entitled to great respect; and ought, in conformity to 
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the uniform practice of this Court, to govern its decisions. Beach vs. 
Viles. 678. 

24. Where under a voluntary assignment of an insolvent debtor, the pro- 
ceeds of all the property received by the assignees under the assign- 
ment are insufficient to pay the amount of the just debts and dividends 
due to the assignees ; the established doctrine in Massachusetts is, that 
the assignees cannot be holden as trustees of the debtor, to the credi- 
tor who is the plaintiff in an attachment, so as to be chargeable to him 
in the suit. Even if the assignment were held to be constructively 
fraudulent in point of law, they would be entitled to retain their own 
bona fide debts; for as to those, they stand upon equal grounds with 
any other creditors. This is understood to be the clear result of the 
cases decided in Massachusetts. Jbid. 678. 

. The act of the legislature of Maryland of 1793, incorporating the bank 
of Columbia, one of the sections of which gives to the bank a summary 
proceeding against debtors to the bank, did not intend to interfgre with 
any legal defence against the claim of the bank the party might have. 
It does not prescribe the nature of that defence, or deprive him of any 
which might have been used, had the action been commenced in the 
usual way. The Bank of Columbia vs. Sweeney. 671. 

26. J. J. died in New Hampshire, seised of real estate in Rhode Island, 
having devised the same to his daughter, an infant. His executrix 
proved the will in New Hampshire, and obtained a license from a pro- 
bate court, in that state, to sell the real estate of the testator for the 
payment of debts. She sold the real estate in Rhode Island for that 
purpose, and conveyed the same by deed ; giving a bond to procure a 
confirmation of the conveyance by the legislature of Rhode Island. 
The proceeds of the sale were appropriated to pay the debts of the in- 
testate. Held, that the act of the legislature of Rhode Island, which 
confirmed the title of the purchasers, was valid. The legislative and judi- 
cial authority of New Hampshire were bounded by the territory of that 
state, and could not be rightfully exercised to pass estates lying in another 
state. The sale of real estate in Rhode Island, by an executrix, under 


bo 
ou 


a license granted by a court of probate of New Hampshire, was void ; 
and a deed executed by her of the estate was, proprio vigore, inopera- 
tive to pass any title of the testator to any lands described therein. 
Wilkinson vs. Leland etal. 655. 

. By the Jaws of Rhode Island, the probate of a will, in the proper pro- 
bate court, is understood to be an indispensable preliminary to establish 
the right of the devisee, and then his title relates back to the death of 
the testator. Ibid. 655. 


STATUT E OF FRAUDS. 

1. In cases not absolutely closed by authority, this Court has always ex- 

pressed a strong inclination not to extend the operation of the statute 

of frauds so as to embrace original and distinct promises, made by dif- 

rent persons at the same time upon the same general consideration. 
Townsley vs. Sumrall. 182. 

2. If A. says to B., pay so much money to C. and I will repay it to you, it 

is an original independent promise; and if the money is paid upon the 
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faith of it, it has been always deemed an obligatory contract, even 
though it be by parol; because there is an original consideration moving , 
between the immediate parties to the contract. Jbid. 182. 


SUPREME COURT OF THE UNITED STATES. 
1. The city council of Charleston, exercising an authority under the state 7 
of South Carolina, enacted an ordinance, by which a tax was imposed 
on the six and seven per cent. stock of the United States; and in the 
court of common pleas of the Charleston district, an application was 
made for a prohibition to restrain them from levying the tax, on the 7 
ground that the ordinance violated the constitution of the United 
States. The prohibition was granted, and the proceedings in the case 
were removed to the constitutional court, the highest court of law of 

the state ; and in that court it was held that the ordinance did not vio- 

late the constitution of the United States, and a writ of error was pro- 

_ secuted on this decision to this Court. Held, that the question decided 

by the constitutional court, was the very question on which the revis- 

ing power of this Court is to be exercised. Weston et al. vs. The City 

Council of Charleston. A64. 

2. The power of this Court to revise the judgments of state tribunals, de- 
pends on the 25th section of the judiciary act. That section enacts 
‘* that a final judgment or deeree in any suit in the highest court of law 
or equity of a state, in which a decision in the suit could be had,” 
where is drawn in question the validity of a statute, or of an authority 
exercised under any state, on the ground of their being repugnant to 
the constitution, treaties or laws of the United States, and the decision 
is in favour of their validity, ‘* may be re-examined, and reversed or af- 
firmed in the Supreme Court of the United States.” Ibid. 463. 

3. A writ oferror to this Court may be prosecuted where by the judgment 
of the highest court of the state of South Carolina a prohibition, issued 
in a state court, to prevent the levying of a tax which was imposed bya 
law repugnant to the constitution of the United States, was refused on 
the ground that the law was not so repugnant to the constitution. 
Ibid. AG4. 

4. The term suit is certainly a very comprehensive one, and is understood 
to apply to any proceeding in a court of justice, in which an individual 
pursues that remedy in a court of justice which the law affords him. 
Ibid. AGA. 

5. The words “final judgment,” in the 25th section of the judiciary act, 
must be understood in the section under consideration as applying to 
all judgments and decrees which determine the particular cause ; and it 
is not required that such judgments shall finally decide upon the rights 
which are litigated, that the same shall be within purview of the sec- 
tion. Jbid, AGA. 

6. The judicial department of every government is the rightful expositor of 
its laws, and emphatically of its supreme law. Ifin a case depending 
before any court a legislative act shall conflict with the constitution, it 
is admitted that the court must exercise its judgment on both, and that 
the constitution must control the act. The court must determine whe- 

ther a repugnancy does, or does not exist, and in making this determi- 
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nation must construe both instruments. That its construction of the 
one is authority, while its construction of the other is to be disregarded, 
is a proposition for which this Court can perceive no reason. The 
Bank of Hamilton vs. Dudley’s heirs, 524. 


TENNESSEE. 
Construction of the statute of limitations of Tennessee, relative to possession 
of lands. Lessee of Powell vs. Harman. 241. 


TREATIES. 


1. A treaty is in its nature a contract bet ween two nations, not a legislative 
act. It does not generally effect of itself the object to be accomplished, 
especially so far as its operation is infra-territorial ; but is carried into 
execution by the sovereign power of the respective parties to the instru- 
ment. Foster et al. vs. Wilson. 314. 

2. In the United States a different principle is established. Our constitu-, 
tion declares a treaty to be the law of the land. It is consequently to 
be regarded in courts of justice as equivalent to an act of the legislature, 
whenever it operates of itself without the aid of any legislative provision. 
But when the terms of the stipulation import a contract, when either of 
the parties engage to perform a particular act, the treaty addresses 
itself to the political, not the judicial department; and the legislature 
must execute the contract before it can become a rule for the Court. 
Ibid. 314, 

3. Louisiana. 


THE UNITED STATES. 

For all national purposes embraced by the federal constitution, the states 
and the citizens thereof are one, united under the same sovereign au- 
thority, and governed by the same laws. In all other respects, the 
states are necessarily foreign and independent of each other. Buckner 
vs. Finley. 590. 


USURY. 

1. The branch bank of the United States, at Lexington, Kentucky, discount- 
ed a promissory note, reserving interest thereon, at the rate of six per 
centum per annum; it being agreed that the owner of the note should 
receive the proceeds of the discount in notes of the Bank of Kentucky, 
at their nominal value, although the same were at the time of no greater 
current value than fifty-four per cent. of the said nominal value. Held, 
that the contract was usurious, and void; and that the bank could not 
recover of any of the parties to the discounted note. The Bank of 
the United States vs. Owens. 327. 

2. A fraud upon a statute is a violation of the statute. Ibid. 536. 

3. A profit made, or loss imposed on the necessities of the borrower, what- 
ever form, shape, or disguise it may assume, where the treaty is for a 
loan, and the capital is to be returned at all events, has always been 
adjudged to be so much profit taken upon a loan, and to be a violation 

of those laws which limit the lender to a specific rate of interest. 
According to this principle, the lender in this case has taken forty-six 
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per cent. for three years, or at the rate of about fifteen per cent. per 
annum above his prescribed interest. This is contrary to the provisions 
of the charter of the bank of the United States, and agatmst law. Ibid. 
537. 


4. Reserving interest as discount, is the same as taking the same; since it 


cannot be permitted by law to stipulate for the receipt or reservation of 
that which it is not permitted to receive. In those instances in which 
courts are called upon to inflict penalties upon the lender, whether in a 
civil or criminal form of action, it is necessarily otherwise ; for there the 
actual receipt is generally necessary to consummate the offence. But 
where the restrictive policy of a law alone is in contemplation, we hold 
it to be an universal rule, that it is unlawful to contract to do that which 
it is unlawful todo. Jbid. 538. 


5. The charter of the bank of the United States forbids the taking of a greater 


rate of interest than six per centum, but it does not declare a contract 
on which a greater interest has been taken or reserved, to be void, 
Such a contract is void upon general principles. Courts of justice are 
instituted to carry into effect the laws of a country, and they cannot 
become auxiliary to the violation of those laws. There can be no civil 
right where there can be no legal remedy; and there can be no legal 
remedy for that which is itself illegal. Ibid, 538. 


WASTE. 


1. Action on the case against the defendant for waste, committed by him 


while tenant of the plaintiff, the owner of the reversionary interest, by 
pulling down and removing from the demised premises, a dwelling 
house erected thereon, and attached to the freehold. The question 
raised in the case was, what fixtures erected by the tenant during his 
term are movable by him. The general rule of the common law un- 
doubtedly is, that whatever is once annexed to the freehold becomes 
part of it, and cannot be afterwards removed, except by him who is 
entitled to the inheritance. This rule, however, never was inflexible, 
and without exceptions. It was construed most strictly between exe- 
cutor and heir, in favour of the latter; and more liberally between 
tenant for life and in tail, and remainder-man or reversioner, in favour 
of the former; and tenant, in favour of the tenant. A more extensive 
exception to the rule has been of fixtures erected for the purposes of 
trade. Fixtures which were erected to carry on trade and manufac- 
tures, were from an early period of the law allowed to be removed by 
the tenant, during his term; and were deemed personaliy for many 
other purposes. Ibid. 142. 


2. It might deserve consideration, whether, if the rule of the common law 


of England which prohibits the removal of fixtures erected by the tenant 
for agricultural purposes, were not previously adopted in a state by 
some authoritative practice or adjudication; it ought to be assumed by 
this Court, as a part of the jurisprudence of such state, upon the mere 
footing of its existence in the commonlaw. Jbid. 145. 


3. The question whether fixtures erected for the purposes of trade, are or 


are not removable by the tenant, does not depend upon the form or 
size of the building ; whether it has a brick foundation or not, or is one 
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or two stories high, or has a brick or other chimney. The sole ques- 
tion is, whether it is designed for the purposes of trade or not. Ibid. 
146. 

4. If the house were built principally for a dwelling house for the family, 
independently of carrying on a trade, then it would doubtless be deem- 
ed a fixture falling under the general rule, and irremovable. But if the 
residence of the family were merely an accessary for the more benefi- 
cial exercise of the trade, and with a view to superior accommodation 
in this particular, then it is within the exception. Ibid. 147. 





a 


THE END 
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